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harmonization and approximation of national VAT rules with the EU system of common 

system of value added tax under the EU accession process. The scope of the Report is limited 

to the need for harmonization of national value added tax rules for the purpose of the 

possible incorporation in the Energy Community Treaty.    



 

 

 

  



 

 

 

 

 

 

 

 

 

 

 

Document history 

 

Version  Date  Comment Revised  Approved  

STU-16-00066/1 23.12.2016. Draft  Jurica Brajković Karmen Stupin  

STU-16-00066/1 14.02.2017. Draft 2.0 Jurica Brajković  Karmen Stupin  

STU-16-00066/1 19.04.2017.  Draft 3.0 Jurica Brajković  Karmen Stupin  

STU-16-00066/1 15.05.2017.  Draft 4.0  Jurica Brajković  Karmen Stupin  

STU-16-00066/1 07.06.2017.  Draft 5.0 Jurica Brajković  Karmen Stupin  

STU-16-00066/1 07.08.2017.  Final  Jurica Brajković  Karmen Stupin  

 

 



 

 

 

Content  

A. Introduction 9 

A.1 DOCUMENT STRUCTURE 9 

B. Review of EU Regulation relateD To Value-Added Taxation 11 

B.1 SUMMARY OF DIRECTIVE 2006/112/EC (“VAT DIRECTIVE”) AND REGULATION 282/2011 11 

B.1.1 General principles of the VAT Directive 11 

B.1.2 Definition of key principles of VAT taxation of energy and energy related network services 13 

B.2 SUMMARY OF KEY REGULATIONS ON PREVENTING VAT FRAUD 15 

B.2.1 Reverse charge mechanism (RCM) 15 

B.2.2 Quick reaction mechanism 15 

B.3 DEFINITION OF KEY PRINCIPLES THAT SHOULD BE TRANSPOSED TO VAT LEGISLATION OF CPS 17 

C. An overview of differences in the applicable VAT regimes on network energy-related 

transactions AND comparison against the relevant elements of the EU acquis on VAT, for each 

Contracting Party 21 

C.1 ALBANIA 21 

C.1.1 Overview of VAT legislation 21 

C.1.2 Obstacles identified by stakeholders 22 

C.2 BOSNIA AND HERZEGOVINA 24 

C.2.1 Overview of VAT legislation 24 

C.2.2 Obstacles identified by stakeholders 25 

C.3 FORMER YUGOSLAV REPUBLIC OF MACEDONIA 28 

C.3.1 Overview of VAT legislation 28 

C.3.2 Obstacles identified by stakeholders 28 

C.4 GEORGIA 30 

C.4.1 Overview of VAT legislation 30 

C.4.2 Obstacles identified by stakeholders 31 

C.5 KOSOVO* 32 

C.5.1 Overview of VAT legislation 32 

C.5.2 Obstacles identified by stakeholders 32 

C.6 MOLDOVA 34 

C.6.1 Overview of VAT legislation 34 

C.6.2 Obstacles identified by stakeholders 35 

C.7 MONTENEGRO 36 

C.7.1 Overview of VAT legislation 36 

C.7.2 Obstacles identified by stakeholders 37 

C.8 REPUBLIC OF SERBIA 38 

C.8.1 Overview of VAT legislation 38 

C.8.2 Obstacles identified by stakeholders 38 



 

 

 

C.9 UKRAINE 40 

C.9.1 Overview of VAT legislation 40 

C.9.2 Obstacles identified by stakeholders 41 

D. Elaboration of applicable rules on network energy-related transactions to be applied 

between economic operators from the Energy Community and economic operators from the 

European Union 45 

D.1 SITUATION IN THE EU 45 

D.1.1 Trade in gas and electricity 45 

D.1.2 Provision of access to the gas and electricity network 45 

D.2 SUMMARY OF THE ABOVE LEGISLATIVE PROVISIONS IN THE EU AND CPS 45 

D.3 RECOMMENDATION 50 

E. Instances leading to double taxation 52 

E.1 GENERAL REMARKS 52 

E.2 ANALYSIS OF SITUATION IN CONTRACTING PARTIES 55 

E.2.1 Bosnia and Herzegovina 55 

E.2.2 Georgia 56 

E.2.3 Moldova 57 

E.2.4 Ukraine 57 

F. Possible Scenarios for the harmonization of VAT rules on network energy-related 

transactions within the Energy Community 59 

F.1 MINIMUM REQUIREMENTS FOR HARMONIZATION OF VAT RULES ON NETWORK ENERGY RELATED 

TRANSACTIONS 60 

F.2 OPTIMUM REQUIREMENTS FOR HARMONIZATION OF VAT RULES ON NETWORK ENERGY RELATED 

TRANSACTIONS 64 

G. Proposal of necessary changes in the national legislation, both primary and secondary, 

for each Contracting Party 68 

G.1 ALBANIA 68 

G.2 BOSNIA AND HERZEGOVINA 70 

G.3 FORMER YUGOSLAV REPUBLIC OF MACEDONIA 73 

G.4 GEORGIA 76 

G.5 KOSOVO* 79 

G.6 MOLDOVA 80 

G.7 MONTENEGRO 82 

G.8 REPUBLIC OF SERBIA 84 

G.9 UKRAINE 86 

H. VAT treatment of specific energy related issues 88 

H.1 SUPPLY OF ELECTRICITY AND GAS BY NON-RESIDENT SUPPLIERS 88 

H.1.1 EU VAT compliance 88 

H.1.2 Tax Agent or Fiscal Representative 89 

H.1.3 Impact on EU suppliers supplying natural gas or electricity 90 



 

 

 

H.2 SUPPLY OF SERVICES OF PROVISION OF ACCESS TO ELECTRICITY AND NATURAL GAS SYSTEM AND SERVICES 

DIRECTLY LINKED THERETO 91 

H.3 APPLICATION TO ENERGY COMMUNITY CPS 91 

H.3.1 Albania 92 

H.3.2 Bosnia and Herzegovina 92 

H.3.3 Former Yugoslav Republic of Macedonia 93 

H.3.4 Georgia 93 

H.3.5 Kosovo* 94 

H.3.6 Moldova 94 

H.3.7 Montenegro 95 

H.3.8 Serbia 95 

H.3.9 Ukraine 96 

H.3.10 Concluding remarks 96 

H.4 TREATMENT OF BACKHAUL CAPACITY 98 

H.5 TREATMENT OF NET METERING FOR GENERATION OF ELECTRICITY BY END CONSUMERS 98 

H.5.1 Description of the issue 98 

H.5.2 Situation in CPs 100 

I. Assessment of Cost and Benefits Resulting from Implementing the optimum legislative 

changes 102 

I.1 COST AND BENEFITS TO ECONOMIC OPERATORS 102 

I.1.1 Methodology 102 

I.2 RESULTS 104 

I.3 IMPACT ON END CONSUMERS AND NATIONAL BUDGETS 105 

I.3.1 Application of VAT rates on electricity and gas in the EU MS and CPs 105 

I.3.2 Assessment of impact of VAT legislation on national budget and end user prices 107 

J. List of figures 110 

K. List of tables 111 

L. Abbreviations 112 

M. Bibliography 113 



P a g e  | 9 

 

 

Study on Examining the Implementation of the EU Acquis on Value Added Tax in the Energy Community 

Legal Order 

 

A. INTRODUCTION  

One of the Energy Community’s objectives is to create an integrated energy market 

allowing for cross-border energy trade and integration with the EU energy market. As the 

efforts to integrate national markets into Energy Community intensified, obstacles to 

market integration arising from non-harmonized VAT legislation started to emerge.  

The goal of the study was to assess value-added tax (VAT) legislation in the Energy 

Community Contracting Parties1 in order to identify obstacles to market competition and 

market integration stemming from non-harmonized rules governing the VAT on goods 

and services in the network energy businesses, and to propose measures for their 

harmonization.  

Harmonized VAT rules are meant to ensure a level playing field with regards to the supply 

and demand of gas and electricity, both between Energy Community Contracting Parties 

on one side and EU Member States on the other, as well as among Energy Community 

Contracting Parties.  

Furthermore, the document aims to identify instances of non-harmonized VAT legislation 

across Energy Community CPs, and to propose steps for their harmonization in line with 

the EU legislation.  

A.1 Document structure  

In Section B, we outline the basic principles of VAT legislation in the EU, with a particular 

focus on provisions related to trade in energy and access to energy infrastructure. We also 

outline existing mechanisms in the EU aimed at addressing tax fraud. Following, we 

identify the main principles of EU VAT legislation that should be incorporated in 

legislation of CPs.  

In Section C, we outline current state of play in the Contracting Parties (CPs) regarding 

VAT legislation, from two angles: first, we analyze the current legislative framework in 

each CP and evaluate the degree to which national legislation is aligned with EU 

legislation. Detailed analysis of VAT legislation in each CP is given in Appendix I – Gap 

analysis. Second, by contacting relevant stakeholders (TSOs, energy traders, regulators, 

ministries, interest groups, local experts) we investigate the possible practical barriers 

related to trade in energy and access to energy infrastructure stemming from VAT 

legislation. Furthermore, in Section D we summarize main principles of VAT taxation in 

CPs in relation to import, export and transit of energy and access to energy infrastructure. 

In section E we analyze the issue of double and no taxation, and identify CPs where this 

might be an issue.  

                                                        
1 Contracting Parties to the Energy Community include Albania, Bosnia and Herzegovina, Kosovo*, Former Yugoslav 
Republic of Macedonia, Moldova, Montenegro, Serbia, Ukraine and Georgia (in accordance with the MC Decision 2016 
D/2016/18/MC-EnC of 14 October on the accession of Georgia to the Energy Community Treaty).  
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In Section F, we analyze possible scenarios of harmonization of national legislation and 

propose optimal course of action. Based on the analysis of current legislative framework 

and practical issues related to VAT taxation in CPs, and taking into account principles of 

VAT taxation in the EU that should be incorporated into national legislation of CPs, in 

Section G we give a list of proposed optimal changes to national legislation in order to 

accommodate the observed shortcomings of current legislative framework in CPs.  

In Section H, we assess some of the specific issues in the energy sector, such as cross-

border supply for customers, net metering and backhaul capacity, and we analyze the 

situation in CPs in respect to these issues, and in the context of VAT legislation.  

Finally, in Section I we assess the costs and benefits arising from proposed legislation 

changes for economic operators, consumers and state budgets.  
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B.  REVIEW OF EU REGULATION RELATED TO VALUE-ADDED 

TAXATION 

The primary legislative act on the EU level defining the issue of VAT taxation is Council 

Directive 2006/112/EC of 28 November 2006 on the common system of value-added tax OJ 

L 347, 11.12.2006, p. 1–118 (Directive 2006/112/EC - “VAT Directive”) and its 

amendments2 as well as supporting Council Implementing Regulation (EU) No 282/2011 

of 15 March 2011 laying down implementing measures for Directive 2006/112/EC on the 

common system of value-added tax OJ L 77, 23.3.2011, p. 1–22 (Regulation 282/2011).  

In the remainder of this chapter we elaborate on the main principles of VAT taxation in 

the EU and identify main elements that should be transposed to VAT legislation of 

Contracting Parties (CPs). Consequently, a more harmonized system of VAT taxation 

could be created in the Energy Community CPs. 

B.1 Summary of Directive 2006/112/EC (“VAT Directive”) and Regulation 

282/2011  

B.1.1 General principles of the VAT Directive  

The VAT Directive 2006/112 codifies the provisions governing the introduction of the 

common system of VAT in the European Union. The common system of VAT applies to 

goods and services bought and sold for consumption within the EU. The VAT tax is 

calculated on the basis of the value-added to goods and services at each stage of 

production and of the distribution chain.  

The main principles that underpin the VAT Directive are: 

1. Harmonization of VAT legislation. In order to create a truly common internal 

market on the EU level, it is essential to establish legislation on turnover taxes that 

does not distort competition or hinder the free movement of goods and services.  

2. Simplicity and neutrality in taxation. A VAT system achieves the highest degree of 

simplicity and neutrality when the tax is levied in as general a manner as possible and 

when its scope covers all stages of production and distribution, as well as the supply 

of services. 

3. Neutrality in competition. The common system of VAT should, even if rates and 

exemptions are not fully harmonized, result in neutrality in competition, such that 

within the territory of each Member State similar goods and services bear the same 

tax burden, whatever the length of the production and distribution chain. 

The VAT Directive also defines the minimum VAT rate, i.e. standard minimum rate, of 

15% (Article 97 of the VAT Directive). In addition to the standard minimum rate, the 

Directive allows for application of maximum of two reduced rates of not less than 5%. The 

                                                        
2 Council Directive (VAT Directive) 2006/112 was amended by the following Council Directives: 2006/138/EC of 19 
December 2006,  2007/75/EC of 20 December 2007,  2008/8/EC of 12 February 2008,  2008/117/EC of 16 December 
2008,  2009/47/EC of 5 May 2009,  2009/69/EC of 25 June 2009,  2009/162/EU of 22 December 2009,  2010/23/EU 
of 16 March 2010,  2010/45/EU of 13 July 2010,  2010/88/EU of 7 December 2010,  2013/42/EU of 22 July 2013,  
2013/43/EU of 22 July 2013, and 2013/61/EU of 17 December 2013. 
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reduced rates may apply only to supplies of goods and services in the categories listed in 

Annex III to the VAT Directive (as last amended by Council Directive 2009/47/EC of 5 May 

2009 amending Directive 2006/112/EC as regards reduced rates of value-added tax OJ L 

116, 9.5.2009, p. 18–20). 

  

 

 



P a g e  | 13 

 

 

Study on Examining the Implementation of the EU Acquis on Value Added Tax in the Energy Community 

Legal Order 

 

B.1.2 Definition of key principles of VAT taxation of energy and energy related 

network services  

The main principles of the Directive 2006/112/EC and its amendments relevant for 

supply of electricity and gas as goods, and access to electricity and gas infrastructure are 

as follows:  

1. Electricity and gas are treated as goods for VAT purposes. 

2. In order to avoid possible double or no taxation of electricity and gas, and taking into 

account the difficulty of determining the place of supply of electricity and gas, as well 

as to foster true internal market free of barriers linked to the VAT regime, the 

following principles are applied in relation to the supply of electricity and gas:  

• In the case of supply of gas through a natural gas distribution system3, or of 

electricity to a taxable dealer4, the place of supply shall be deemed to be the place 

where that taxable dealer has established his business or has a fixed establishment 

for which the goods are supplied (in the absence of such a place of business or fixed 

establishment, the place where he has his permanent address or usually resides) 

(BUSINESS TO BUSINESS or B2B) (Article 38 of the VAT Directive) . 

• In the case of supply of gas through a natural gas distribution system or of 

electricity to an end customer, the place of supply shall be deemed to be the place 

where the end customer effectively uses and consumes the goods. (BUSINESS TO 

CUSTOMER or B2C) (Article 39 of the VAT Directive). 

3. In order to avoid double taxation, importation of gas and electricity is exempted from 

VAT (Article 143 of the VAT Directive).  

4. Supply of services related to access to the natural gas or electricity distribution 

systems.  

• For provision of access to the natural gas or electricity distribution systems to 

taxable persons, the general rule with respect to the place of supply of services 

should be based on the place where the recipient is established (permanent 

address or usual residence), rather than where the supplier is established5 (Article 

44 and 195 of the VAT Directive). 

• The place of supply of services related to the provision of access to and of transport 

or transmission through natural gas and electricity distribution systems and the 

provision of other services directly linked thereto to customers established 

outside the European Union, or to taxable persons established in the EU but not 

in the same country as the supplier, shall be the place where the customer has 

established his business or has a fixed establishment for which the service is 

supplied, or, in the absence of such a place, the place where he has his permanent 

address or usually resides (Article 59h and Article 39).  

 

                                                        
3 Term “distribution system“ implies the entire gas and electricity network to which the final consumers are connected.   

4 Taxable dealer is a taxable person whose principal activity in respect to purchases of gas and electricity is reselling 
those products and whose own consumption of those products is negligible. 

5 Only taxable persons have access to gas and electricity networks, hence non-taxable person have not been addressed.  
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The concepts of permanent address and usual residence which are relevant in many 

instances when determining the place of supply, are defined in the Regulation 

282/2011/EU According to the Regulation, the customer established within the 

Community is a taxable person in case: 

• The customer has communicated his individual VAT identification number to the 

supplier, and the supplier obtains confirmation of the validity of that identification 

number and the associated name and address in accordance with Article 31 of 

Council Regulation (EU) No 904/2010 of 7 October 2010 on administrative 

cooperation and combating fraud in the field of value-added tax OJ L 268, 12.10.2010, 

p. 1–18 (Regulation 904/2010).  

• Where the customer has not yet received an individual VAT identification number, 

but informs the supplier that he has applied for it and the supplier obtains any 

other proof which demonstrates that the customer is a taxable person or a non-

taxable legal person required to be identified for VAT purposes and carries out a 

reasonable level of verification of the accuracy of the information provided by the 

customer, by normal commercial security measures such as those relating to 

identity or payment checks.  

Unless the supplier has information to the contrary, the supplier may regard a customer 

established within the Community as a non-taxable person when he can demonstrate that 

the customer has not communicated his individual VAT identification number to him.6 

                                                        
6 Under Article 25 of Implementing Regulation 282/2011/EU, for the application of the rules governing the place of supply of services, only 

the circumstances existing at the time of the chargeable event shall be taken into account. Any subsequent changes to the use of the service 

received shall not affect the determination of the place of supply, provided there is no abusive practice. 
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B.2 Summary of key regulations on preventing VAT fraud  

B.2.1  Reverse charge mechanism (RCM) 

As a general rule, Directive 2006/112/EC requires the person who makes supplies of 

goods or services to account for and pay VAT on those supplies (Article 193). However, as 

a derogation to Article 193, and in order to simplify the procedure for collecting VAT and 

to prevent tax evasion or avoidance, the VAT Directive stipulates that Member States may 

provide that the person liable for payment of VAT is a taxable dealer to whom the 

supplies of gas and electricity are made, as defined in Article 38(2) (Article 199 and Article 

199a): the provision also known as reverse charge mechanism.  

The application of the reverse charge mechanism is subject to the introduction of 

appropriate and effective reporting obligations on taxable persons who supply the goods 

or services to which the RCM applies. 

Member States have to inform the European Commission when introducing reverse 

charge measure and provide the latter with information mainly on the scope of the 

measure, its impact in terms of reporting and control, as well as with regard to its 

effectiveness to tackle fraud including the potential consequences due to a shift of the risk 

of fraud to other activities. Member States shall also inform the European Commission on 

the date of introduction and the period covered.  

B.2.2 Quick reaction mechanism  

As indicated in Directive 2013/42/EU7, “experience has also shown that the designation of 

the recipient as the person liable for the payment of the VAT (reverse charge) is, in certain 

cases, an effective measure to stop VAT fraud in specific sectors. Under the reverse charge 

provisions in Articles 199 and 199a of Directive 2006/112/EC, Member States do not have 

the flexibility to respond quickly to sudden and massive fraud in categories of goods and 

services falling outside the scope of those Articles. Specific arrangements therefore need to 

be made to address these circumstances”. 

The reverse charge mechanism can be implemented by Member States in specific cases to 

tackle fraud in accordance with the following provisions of the VAT Directive: 

- Options to apply a reverse charge mechanism to the goods and services 

enumerated by and under the conditions laid down by Article 199 and Article 199a 

of the VAT Directive. 

- Derogations granted on the basis of Article 395 of the VAT Directive (or on the 

basis of a standstill provision with reference to Article 394).   

According to Article 394 of the VAT Directive, Member States which, at 1 January 1977, 

applied measures to simplify the collection of VAT or to tackle VAT evasion or avoidance 

can continue to apply them providing they have notified the European Commission before 

                                                        
7 COUNCIL DIRECTIVE 2013/42/EU of 22 July 2013 amending Directive 2006/112/EC on the common system of value 
added tax, as regards a Quick Reaction Mechanism against VAT fraud.  
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January 1, 1978 and the measures introduced to simplify the collection system do not 

result in lower VAT receipt at the stage of the final consumption.  

According to Article 395 of the VAT Directive, the European Council, on the proposal of 

the Commission, can authorize a Member State to introduce a reverse charge mechanism 

with the view of simplifying the collection of VAT or reducing the risk of tax evasion of 

avoidance. As for the standstill clause of Article 394, such measure - when introduced to 

simplify the collection system - cannot result in lower VAT receipt at the stage of the final 

consumption. Paragraphs 2 and 3 of Article 295 of the VAT Directive provide detail on the 

application procedure to be followed by Member States wishing to introduce such 

derogation. To overcome the above problem, Directive 2013/42/EU regulates the 

implementation of immediate measures to be taken in cases of sudden and massive VAT 

fraud (“quick reaction mechanism” or “QRM”).  

This mechanism allows Member States, in cases of imperative urgency to designate the 

recipient as the person liable to pay VAT (reverse charge mechanism), on specific supplies 

of goods. The measures can be applied only for a short period of time. 

The Member State which aims to introduce the special and temporary measure regulated 

by QRM, sends the notification to the European Commission and to other Member States 

reporting information about the type and characteristics of the committed fraud, reasons 

for urgency, financial consequences and some other standardized data related to VAT 

fraud.  

In order to ensure that exercising the option is proportionate to the problem, the 

Commission, once it is in possession of the relevant information, has a short period in 

which to appraise the notification and confirm whether it objects to the QRM special 

measure. 

The European Commission can approve the implementation of a temporary measure. In 

this case, the European Commission issues a written decision to the VAT Committee of EU 

and to the Member State. If the measure is considered unnecessary, the European 

Commission issues a negative opinion.  
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B.3 Definition of key principles that should be transposed to VAT legislation 

of CPs 

One of the goals of the Energy Community is to create a common energy market among 

its CPs. To this end, it is necessary to harmonize VAT legislation in CPs in order to remove 

VAT related barriers that hamper development of energy market among CPs, and to 

eliminate instances leading to double or no taxation.  

The process that Energy Community is undergoing is similar to the process that EU 

Member States underwent at the end of the previous and the beginning of the current 

decade, when the EU introduced electricity (Directive 96/92/EC)8 and gas Directives 

(Directive 98/30/EC)9 with the goal of creating a common internal energy market. At that 

time, EU Member States faced similar challenges as EnC CPs in relation to VAT issues. In 

particular, VAT legislation at the time was appropriate for transactions taking place 

within national borders, but not for intra community trade. Therefore, the Commission 

introduced the VAT Directive which defined number of general and energy market 

specific provisions that needed to be transposed into VAT legislation of Member States in 

order to foster development of internal (energy) market and to eliminate instances of 

double or no taxation.  

Despite contextual as well as institutional differences that exist between the current 

situation in EnC CPs and the situation that prevailed among Member States prior to the 

introduction of the VAT Directive, some of the provisions of the VAT Directive can be 

integrated into the VAT legislation of CPs. Integration of selected provisions would serve 

to harmonize the approach to taxation of energy goods and services in EnC and to foster 

development of EnC wide energy market.  

In the remaining of this section, we identify the key definitions and principles from the 

VAT Directive that have a positive effect on fostering common market and reducing 

instances leading to double and no taxation. We highly suggest these principles be 

incorporated in the VAT legislation of CPs, adjusted to the context of the energy 

Community. 

Table 1: Key definitions from VAT Directive  

Term Article defining the term and definition the term  

DEFINITION - Taxable person Art. 9 of the VAT DIRECTIVE Any person who, 

independently, carries out in any place any economic 

activity, whatever the purpose or results of that activity. 

Taxable person (exemption 

related to the State and 

governmental bodies)  

Art. 13 of the VAT DIRECTIVE and Annex 1 states, 

regional and local government authorities and other bodies 

governed by public law shall not be regarded as taxable 

persons in respect of the activities or transactions in which 

                                                        
8 Directive 96/92/EC of the European Parliament and of the Council of 19 December 1996 concerning common rules 
for the internal market in electricity, Official Journal L 027 , 30/01/1997 P. 0020 - 0029 
9 Directive 98/30/EC of the European Parliament and of the Council of 22 June 1998 concerning common rules for the 
internal market in natural gas, Official Journal L 204 , 21/07/1998 P. 0001 - 0012 
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they engage as public authorities, even where they collect 

dues, fees, contributions or payments in connection with 

those activities or transactions. 

When they engage in such activities or transactions, they 

shall be regarded as taxable persons in respect of those 

activities or transactions where their treatment as non-

taxable persons would lead to significant distortions of 

competition. 

Annex I of Directive provides the supply of gas and 

electricity as one of these activities. 

Treatment of electricity and gas 

as goods 

Art. 15 of the VAT DIRECTIVE Electricity and gas shall be 

treated as tangible property. 

DEFINITION - Place of 

transaction (General rule) 

 

Art. 31-36 of the VAT DIRECTIVE The place of supply of 

goods is: the location of goods at the time of supply (where 

the goods are not dispatched or transported); the location of 

goods at the time when dispatch or transport to the 

customer begins (where goods are dispatched or 

transported); the place of departure of the passenger 

transport operation (where the goods are sold on board 

ships, aircraft or trains); the place where the customer is 

located (in the case of gas through the natural gas 

distribution system, or of electricity). 

Art. 44 of the VAT DIRECTIVE The place of supply of 

services to a taxable person acting as such shall be the 

place where that person has established his business. If those 

services are provided to a fixed establishment of the taxable 

person located in a place other than the place where he has 

established his business, the place of supply of those 

services shall be the place where that fixed establishment is 

located. In the absence of such place of establishment or 

fixed establishment, the place of supply of services shall be 

the place where the taxable person who receives such 

services has his permanent address or usually resides. The 

place of supply of services to a non-taxable person shall 

be the place where the supplier has established his business. 

Supply of goods (gas and 

electricity) to taxable dealer 

(Business to Business)  

Art. 38 of the VAT DIRECTIVE In the case of supply of gas 

through a natural gas distribution system, or of electricity, 

to a taxable dealer, the place of supply shall be deemed to 

be the place where that taxable dealer has established his 

business or has a fixed establishment for which the goods 

are supplied, or, in the absence of such a place of business or 

fixed establishment, the place where he has his permanent 

address or usually resides. 

Taxable dealer shall mean a taxable person whose principal 

activity in respect of purchases of gas or electricity is 

reselling those products and whose own consumption of 

those products is negligible. 



P a g e  | 19 

 

 

Study on Examining the Implementation of the EU Acquis on Value Added Tax in the Energy Community 

Legal Order 

 

Supply of goods (gas and 

electricity) to the customer 

(Business to Customer)  

Art. 39 of the VAT DIRECTIVE In the case of supply of gas 

through a natural gas distribution system, or of electricity, 

where such a supply is not covered by Article 38, the place 

of supply shall be deemed to be the place where the 

customer effectively uses and consumes the goods. 

Where all or part of the gas or electricity is not effectively 

consumed by the customer, those non-consumed goods 

shall be deemed to have been used and consumed at the 

place where the customer has established his business or 

has a fixed establishment for which the goods are supplied. 

In the absence of such a place of business or fixed 

establishment, the customer shall be deemed to have used 

and consumed the goods at the place where he has his 

permanent address or usually resides. 

Chargeable event Art. 62 of the VAT DIRECTIVE The chargeable event shall 

mean the occurrence by virtue of which the legal conditions 

necessary for VAT to become chargeable are fulfilled. VAT 

shall become ‘chargeable’ when the tax authority becomes 

entitled under the law, at a given moment, to claim the tax 

from the person liable to pay, even though the time of 

payment may be deferred. 

Art. 63 of the VAT DIRECTIVE The chargeable event shall 

occur and VAT shall become chargeable when the goods or 

the services are supplied.10 

VAT rate for supply of goods 

(energy and gas) – possibility of 

reduction 

Art. 102 and 99 of the VAT DIRECTIVE After consultation 

of the VAT Committee, each Member State may apply a 

reduced rate to the supply of natural gas and electricity. The 

reduced rates shall be fixed as a percentage of the taxable 

amount, which may not be less than 5%. 

Import of gas and energy 

(Exemptions on importation)  

Art. 143 of the VAT DIRECTIVE Member States shall 

exempt the importation of gas through a natural gas system 

or any network connected to such a system or fed in from a 

vessel transporting gas into a natural gas system or any 

upstream pipeline network, and of electricity. 

                                                        

10 The chargeable event and chargeability of the tax is the completion of a taxable transaction  – but sometimes it can 
be during or before such a transaction, e.g. on receipt of an advance payment. The EU rules for precisely when the VAT 
becomes chargeable are different in each of these cases: 

• Supply of goods/services 

• Intra-EU acquisition of goods 

• Importation of goods from outside the EU 

The legislation on chargeable event and chargeability of VAT is in Title VI (Articles 62-71) of the VAT Directive. The 
basic rule for supply of goods and services is represented in Art. 63. There are exemptions for this general rule 
introduced in the Directive (related to intracommunity transactions, importation of goods in EUI defined in Art. 64-71 
of VAT Directive). 
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Export (Exemption of 

exportation) 

Art. 146 of the VAT DIRECTIVE Member States shall 

exempt the following transactions: 

a) the supply of goods dispatched or transported to a 

destination outside the Community by or on behalf of the 

vendor; 

b.) the supply of goods dispatched or transported to a 

destination outside the Community by or on behalf of a 

customer not established within their respective territory, 

with the exception of goods transported by the customer 

himself for the equipping, fueling and provisioning of 

pleasure boats and private aircraft or any other means of 

transport for private use.  

Reverse charge Art. 199a Paragraph 1 of the VAT DIRECTIVE Member 

States may, until 31 December 2018 and for a minimum 

period of two years, provide that the person liable for 

payment of VAT is the taxable person to whom supplies of 

gas and electricity are made.  

Reporting of fraudulent 

activities 

Art. 199a Paragraph 4 of the VAT DIRECTIVE Each 

Member State that has detected a shift in trends of 

fraudulent activities in its territory in relation to the goods 

or services listed in paragraph 1 from the date of entry into 

force of this Article with respect to such goods or services, 

shall submit a report to the Commission in that respect no 

later than 30 June 2017. 

Deductions (refunds) to persons 

not established in the Member 

State 

Art. 171 of the VAT DIRECTIVE VAT shall be refunded to 

taxable persons who are not established in the Member 

State in which they purchase goods and services or import 

goods subject to VAT but who are established in another 

Member State, in accordance with the detailed rules laid 

down in Directive 2008/9/EC. 

VAT shall be refunded to taxable persons who are not 

established within the territory of the Community in 

accordance with the detailed implementing rules laid down 

in Directive 86/560/EEC. 

The taxable persons referred to in Article 1 of Directive 

86/560/EEC shall also, for the purposes of applying that 

Directive, be regarded as taxable persons who are not 

established in the Community where, in the Member State in 

which they purchase goods and services or import goods 

subject to VAT, they have only carried out the supply of 

goods or services to a person designated in accordance with 

Articles 194 to 197 or Article 199 as liable for payment of 

VAT. 
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C. AN OVERVIEW OF DIFFERENCES IN THE APPLICABLE VAT 

REGIMES ON NETWORK ENERGY-RELATED TRANSACTIONS 

AND COMPARISON AGAINST THE RELEVANT ELEMENTS OF 

THE EU ACQUIS ON VAT, FOR EACH CONTRACTING PARTY 

In this section we analyze VAT legislation in each CP and assess to what degree the 

national legislation is compliant with provisions identified in Section B.3. The review 

presented in this chapter represents a succinct analysis of national VAT legislation: 

detailed analysis of each CP is given in a separate document, Appendix I – Gap Analysis, 

which is a part of this report.  

C.1 Albania  

C.1.1 Overview of VAT legislation  

On January 30, 2015, the Ministry of Finance of Albania published the Instruction “On 

VAT” (Official Gazette no. 12, dated 06.02.2015, effective as of 01.01.201511). The new law 

and its instructions aim to harmonize Albania’s VAT Law with the European VAT rules 

incorporated in the EU VAT Directive.  

The new VAT Law changes the rules in respect of the place of supply of services in such 

a way that it harmonizes them with the relevant rules of the VAT Directive. As a general 

rule, the VAT Law defines that services supplied to taxable persons will be taxable in 

the place where the service recipient is established. Consequently, services provided to 

an entity established and registered for VAT purposes outside Albania will be subject to 

VAT in the jurisdiction of the service recipient and there will be no obligation to charge 

Albanian VAT, nor will there be a limitation on the right to deduct input VAT.  

If the service is supplied to a non-taxable person, the place of supply will be considered 

to be the place where the service provider is established. As a consequence, a foreign 

service supplier providing services to a non-taxable (B2C) person in Albania should 

register for VAT purposes in Albania by appointing a fiscal representative to account 

for and pay the VAT liability. 

Nevertheless, there is an exception to this general rule. Specifically, the place of supply 

will be the place where the non-taxable person is established or where he has his 

permanent address or usually resides in the case, inter alia, of the provision of access to 

a natural gas system or other utility distribution systems. Pursuant to the new VAT 

Law, a VAT reverse charge mechanism may be applied by an Albanian recipient who is a 

taxable person or a person identified for VAT purposes (B2C) if the foreign supplier of the 

services is not established in Albania. As a consequence, the foreign supplier does not 

                                                        
11 Instruction “On VAT” no.6, Official Gazette no. 12, dated 06.02.2015; Decision “On the implementing provisions of the 
Law on VAT” no. 953, dated 29.12.2014; LAW No. 92/2014 dated 24.07.2014 ON THE VALUE ADDED TAX IN THE 
REPUBLIC OF ALBANIA 
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need to register for VAT in Albania when supplying the services whose place of supply is 

Albania unless it creates a permanent establishment in Albania. 

The new VAT Law changes the rules on the place of supply of natural gas and electricity 

through a transmission and/or distribution system. The new rules make a distinction 

between those supplies which are made with a view to resale and those purchased for 

consumption. The place of supply of gas, and electricity supplied through distribution 

systems will be where the taxable dealer is established or has a permanent place through 

which the goods are supplied or, in the absence of such a place, the place where he usually 

resides (B2B). Further, the supply of natural gas, and electricity in the final stage from the 

taxable dealer to the end customer will be taxed at the place where the end customer 

consumes such goods (B2C).  

As a consequence, suppliers that are not established in Albania where the consumption of 

the above mentioned goods occurs will have to appoint a VAT representative in order to 

account for and pay the VAT due. 

Conclusion 

The Albanian legislation has implemented main rules and definitions in order to be 

harmonized with the EU VAT Directive, though some differences remain. In particular, the 

Albanian VAT Law uses the zero VAT rate (export), where the EU VAT Directive applies 

VAT exemptions. The reverse charge mechanism is applicable and mentioned in the 

invoicing rules of VAT Law, though the reverse charge mechanism is not implemented as 

temporary measure for prevention of fraudulent activities. Overall, based on the analysis 

of current VAT legislation, the Albanian VAT legislation has achieved a high level of 

harmonization with the EU Directive.  

 

C.1.2 Obstacles identified by stakeholders 

Albania does not have a gas transmission network, thus the responses provided by the 

stakeholders refer to transmission of electricity only. Allocation of interconnection 

capacity between Albania on one side and Montenegro and Greece on the other side is 

performed by Coordinated Auction Office in South East Europe (SEE CAO), according to its 

auction rules and procedures. At the border with Kosovo,*12 the interconnection capacity 

is allocated by the Serbian Transmission System Operator (JP Elektromreža Srbije - EMS).  

                                                        
12 This designation is without prejudice to positions on status, and it is in line with UNSCR 1244 and the ICJ Opinion on 
the Kosovo Declaration of Independence. 
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 SEE CAO   Bilateral 

Figure 1: Interconnection booking mechanism between Albania and neighboring systems  

According to the explanations provided by Albanian electricity Transmission System 

Operator (OST sh.a.), foreign based companies can participate in Albanian wholesale 

energy market based on the principle of reciprocity (Art .97. of the Power Sector Law13). 

Given that according to the current VAT legislation, the supply of services supplied to 

taxable persons will be taxable in the place where the service recipient is established and 

that Albanian legislation allows for the use of the reverse charge mechanism, OST sh.a. 

has not identified any VAT-related obstacles.  

  

 

  

                                                        
13 Law No.43 /2015 on Power Sector of April 30th 2015 
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C.2 Bosnia and Herzegovina  

C.2.1 Overview of VAT legislation 

Bosnia and Herzegovina's VAT regime is regulated by the Law on Value Added Tax dated 

2005 (hereinafter: the VAT Law)14. 

Governmental bodies are generally not considered taxable persons except if they 

perform economic activities that lead to competition with private companies. Such a 

regulation is partially in line with the VAT Directive: in Annex I, VAT Directive explicitly 

defines that governmental bodies will be considered taxable persons if they supply 

electricity and gas. 

Regarding the definitions of chargeable event and chargeability, VAT Law doesn't use 

the same definition but numbers various cases when tax liability arises, which implies 

partial alignment with the Directive.  

When it comes to the place of transaction for the supply of goods, the VAT Law has the 

same general rule, but it is numbered among other various cases: hence, it can be 

considered aligned with the Directive.  

As for the place of transaction for the supply of services, the place of supply will be 

considered to be the place where the service provider is established15. The VAT Law does 

not separately regulate the supply of services to taxable and to non-taxable persons, 

unlike the Directive which defines the place of supply of services to taxable person as the 

place where the taxable person established his business and the supply of services to non- 

taxable person as the place where the supplier established his business. 

Although the VAT Directive allows for reduced VAT rate for electricity and gas, this 

provision is not applied in the legislation of Bosnia and Herzegovina, even though the VAT 

Law does allow for a general reduced rate but without mentioning explicitly electricity 

and gas. 

As for the exemptions on importation, Bosnia and Herzegovina exempts from VAT 

import of some goods but there is no special mention of electricity and gas and, therefore, 

this rule is not in compliance with the Art. 143. of the VAT Directive. The same situation 

applies to the export of electricity and gas, where there are no exact rules related to 

exemption on exportation of electricity and gas (non-compliance with Art. 146 of the VAT 

Directive). 

Regulations regarding supply of electricity and gas to taxable dealers (B2B) and 

customer (B2C), reverse charge and fraudulent activities are not incorporated in the 

VAT Law. 

                                                        
14 Law on Value Added Tax (Official Gazette No: 9/05 and 35/05), Law on Indirect Taxation (Official Gazette, No: 44/03 
and 52/04), Rulebook on Law on Value Added Tax (Official Gazette , No: 93/05, 21/06, 60/06, 06/07, 100/07, 35/08, 
65/10).  
15 Except in case or consultancy services, marketing services, transfer of rights and similar services which are taxable 
in the place where the service recipient is established. 
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Conclusion 

The provisions of the VAT Directive are only partially transposed in the VAT Law, mostly 

in the form of definitions. Some of the basic rules related to electricity and gas are not 

transposed in legislation. The place of supply of services does not differentiate the service 

provided to a taxable person and non-taxable person. The place of supply of services 

related to access and use of electricity and gas network are not defined either. In addition, 

the VAT Law does not envisage possible rate reductions for electricity and gas. 

Furthermore, there are no special exemptions for import and export of electricity and gas, 

and there is no mechanism as reverse charge or institutes of fraud prevention 

implemented in the VAT Law. Therefore, we conclude that VAT legislation in Bosnia and 

Herzegovina is inadequately harmonized with the VAT Directive.  

C.2.2 Obstacles identified by stakeholders 

Electricity network  

Allocation of annual, monthly and daily cross-border capacity between BiH on one side 

and Croatia and Montenegro on the other side is performed by SEE CAO. Allocation of an 

intraday capacity is free of charge, hence there are no VAT implications. Therefore, for the 

allocation of an interconnection capacity between BiH on one side, and Montenegro and 

Croatia on the other side, VAT is payable in the country where the company booking the 

interconnection capacity has its seat, based on the fact that SEE CAO issues an invoice 

which does not include VAT. 

At the border with Serbia, annual and monthly auctions are performed by EMS while daily 

and intraday auctions are performed by the Independent System Operator in Bosnia and 

Herzegovina (NOS BiH). Therefore, for booking of annual and monthly capacity, VAT is 

charged according to the Serbian VAT Law (see section C.8). For booking of daily capacity, 

VAT is charged according to BiH legislation. The legislation stipulates that supply of 

services to residents of BiH is subject to VAT charge.  



P a g e  | 26 

 

 

Study on Examining the Implementation of the EU Acquis on Value-Added Tax in the Energy Community 

Legal Order 

 

 

 

 SEE CAO   Bilateral 

Figure 2: Interconnection booking mechanism between BiH and neighboring systems  

 

At the same time, companies which are not residents of BiH, are not subject to VAT when 

booking daily interconnection capacity16. Consequently, companies which are not BiH 

residents, receive an invoice from NOS BIH which does not include a VAT charge. At the 

same time, NOS BIH delivers the same invoice to Elektroprijenos BiH together with a debit 

note which includes the VAT amount. Such an invoice, together with the debit note, 

represents a sales invoice for NOS BIH. Following, Elektroprijenos BiH issues an invoice 

to NOS BIH for the amount which has been invoiced to the customer, together with 

respective VAT, which is equal to the VAT amount in the debit note. Such an invoice 

represents a purchase invoice for NOS BIH. Therefore, for each transaction related to 

allocation of daily interconnection capacity, sales invoice is offset by purchase invoice, 

resulting in no VAT obligation nor cost to NOS BIH. On the other hand, Elektroprijenos 

BiH is responsible for VAT payment, following the invoice it issued to NOS BIH. At the 

same time, the purchase invoice it receives from NOS BIH is not used for determining its 

VAT obligations. Hence, the VAT is finally paid by Elektroprijenos BiH and in the country 

where the foreign company has its seat.  

When it comes to NOS BIH participation in SEE CAO, VAT charges are calculated in a 

similar manner. Based on monthly reports issued by SEE CAO on the allocation of NOS 

BIH interconnection capacity, NOS BIH invoices SEE CAO for the respective amount, VAT 

                                                        
16 There is no legal grounds for such an approach. In our opinion such an approach, where foreign based companies are 
not charged VAT in case of provision of access to transmission capacity, is discriminatory towards other firms in other 
sectors. Nevertheless, we have been informed that BiH Tax Authority has audited this practice and filed no objections 
to such a practice. Such an approach is not unique: we were informed that similar approach has been adopted in Serbia 
prior to the last change in VAT-related legislation.  
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exclusive. The procedure between NOS BIH and Elektroprijenos BiH is identical to the 

situation described above.  

Gas networks  

BIH has only one interconnection point, in particular, with Serbia at Zvornik.  

 

Figure 3: Gas network in BiH  

Source: ENTSOG  

BIH imports gas from Russia, on the basis of a contract that BH – Gas i.e. Energoinvest has 

concluded with Gazprom Export. Transport of gas is done via Hungary and Serbia where 

BH – Gas has transport contracts with FGSZ and Srbijagas. In terms of VAT payment, BH – 

Gas is exempted from VAT payment for transport services provided by FGSZ and 

Srbijagas. 
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C.3 Former Yugoslav Republic of Macedonia 

C.3.1 Overview of VAT legislation 

Former Yugoslav Republic of Macedonia’s VAT regime is regulated by Law on Value 

Added Tax with the last amendments dating from October 2016 (hereinafter: the VAT 

Law).  

Concerning the definition of chargeable event and chargeability, the definitions don't 

actually match the ones in VAT Directive. The VAT Law describes specific events when the 

tax debt will occur while the VAT Directive uses a more general rule, which implies partial 

alignment. 

The definition of the place of transaction is partially in line with the VAT Directive, but 

the VAT Law contains the third category of mixed supplies. 

The last amendments of the VAT Law introduced the new regulation regarding the 

allocation of interconnection capacities. According to the new amendment, providing 

access to the electricity network in case of congestion is taxable at the place where the 

recipient of services is established or has his permanent address. Even though this 

provision resolves the issue of access to interconnection capacity, we believe a more 

general definition of place of supply of services should be used17.    

Conclusion 

The VAT Law hasn't transposed rules regarding supply of electricity and gas to taxable 

dealers (B2B) and customers (B2C), supply of services to non-taxable persons, reverse 

charge mechanism and fraudulent activities. 

C.3.2 Obstacles identified by stakeholders 

Electricity network  

In May 2016, the Electricity Transmission System Operator of Macedonia (AD MEPSO) 

joined SEE CAO. According to the accession treaty signed between AD MEPSO and SEE 

CAO, auctions for allocation of capacity between FYR of Macedonia and Greece will be 

organized on a yearly, monthly and daily basis, and the first auction to be realized is the 

annual auction for 2017. These auctions will be organized according to the "Auction Rules 

for allocation of transmission capacities in the SEE CAO”.  

 

                                                        
17 For instance, this definition is too narrow to address the issue of provision of ancillary services between neighboring 
systems.  
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 SEE CAO   Bilateral 

Figure 4: Interconnection booking mechanism between FYR of Macedonia and 

neighboring systems  

In order for a foreign company to participate in the electricity market in FYR of 

Macedonia, it has to be registered as a company in FYR of Macedonia. 

Gas network  

FYR of Macedonia is interconnected with Bulgaria at the interconnection point Kyustendil 

(Bulgaria) / Zidilovo (FYR of Macedonia). According to the information provided by FYR 

Macedonia TSO, GA-MA, currently there is no possibility for foreign-based companies, not 

registered in Macedonia, to book interconnection capacity. The only option for a foreign 

company to participate in the FYR Macedonian gas market is to be registered as a 

company in Macedonia. 

 

Figure 5: Interconnection point  

Source: ENTSOG  

In conclusion, the stakeholder analysis has not identified VAT as an obstacle to cross-

border trade.  
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C.4 Georgia 

C.4.1 Overview of VAT legislation 

The Tax Code of Georgia (hereinafter: Tax Code) no. 1886 of 26 December 2013 defines 

the rules on Value-Added Tax. The Tax Code provides no definition of chargeable event 

as defined in the VAT Directive, but rather gives a list of transactions subject to VAT.   

The Tax Code does not differentiate B2B from B2C transactions, which means the same 

rules apply whether the recipient is a taxable person or not. 

The Tax Code does not provide for any regulation regarding the avoidance of double 

taxation of VAT. 

The Tax Code does not provide specific rules on the place of supply of services related 

to or connected with electricity or gas. Therefore, general rules on supply of services 

described in the Tax Code apply. The general rule is that services are supplied in the place 

where provider’s business is located. 

The Tax Code defines the place of supply of electricity or gas as the place of receipt of 

such goods. In the event of export from Georgia, the place of supply of such goods is 

Georgia. No difference is made between end consumer and taxable dealer.  

The Tax Code does not allow for reduced VAT rates for gas or electricity. The Tax Code 

states that the supply or importation of natural gas for generation of electricity is 

exempted. This is not in line with the VAT Directive because the exemption is only valid 

for gas and for a specific purpose.  

The Tax Code makes no mention of reverse charge or fraudulent activities as 

mentioned in the VAT Directive. The reverse charge mechanism is defined differently 

compared to the VAT Directive. Under the reverse charge mechanism, resident taxpayers 

and permanent establishments of foreign entities are responsible for the calculation and 

payment of VAT. 

The VAT refund mentioned in paragraph 2 of Article 171 of the VAT Directive is 

mentioned in Article 181 of the Tax Code but only regarding goods: there is no provision 

for refund of VAT for services, implying partial alignment.   

Conclusion 

The Tax Code differs quite a bit from the VAT Directive. Differences are related to general 

descriptions and definitions, as well as specific regulations for electricity and gas. The lack 

of a rule for business to business and business to customer transactions related to supply 

of electricity and gas could provide an obstacle to trade.  
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C.4.2 Obstacles identified by stakeholders 

No VAT obstacles have been identified by the stakeholders.  

 

Figure 6: Interconnection booking mechanism between Georgia and neighboring systems  

 

 Bilateral 
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C.5 Kosovo*  

C.5.1 Overview of VAT legislation 

In Kosovo*, the Law on Value Added Tax, No. 03/L-146 (hereinafter: VAT Law) defines 

the rules on value added tax. Even though the VAT Law is mostly aligned with the VAT 

Directive, there are still some areas where complete alignment is missing.  

In terms of taxable persons, definitions is very similar but the VAT Law explicitly 

mentions the need for VAT registration, which can be considered aligned with the 

Directive.   

In terms of possibility to introduce a reduced VAT rates, the VAT Law allows for the 

option, though makes no explicit reference to electricity and gas, implying partial 

alignment with the Directive.  

The VAT Law makes references to deductions (refunds) to persons not established in 

Kosovo*, albeit in different manner than it is done in the Directive ,which can be 

considered partially aligned with the Directive.   

Regarding the treatment of provision of access to electricity and natural gas system 

and services directly linked thereto and fraudulent activates no treatment is 

provided in the VAT Law.  

Conclusion 

The VAT Law is mostly in line with the VAT Directive: major definitions and regulations 

stated in the VAT Directive are incorporated in the VAT Law. 

C.5.2 Obstacles identified by stakeholders 

Given that Kosovo* does not have a gas network, stakeholder responses refer to electricity 

network only.  

Kosovo* is not a control area, and as such does not allocate interconnection capacity. The 

interconnection capacity between Kosovo* on one side and Montenegro, Albania and FYR 

of Macedonia on the other side are allocated by EMS (Serbia). As regards the 

interconnection between Serbia and Kosovo*, there is no allocation as both are 

considered a single control area. The stakeholders have not identified any VAT-related 

obstacles.  
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 Bilateral 

Figure 7: Interconnection booking mechanism between Kosovo* and neighboring systems  
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C.6 Moldova  

C.6.1 Overview of VAT legislation 

The VAT regime in Moldova is regulated by Fiscal code No. 1163 –XIII from 1997, last 

amended on 23 September 2016 (No. 230) (hereinafter: the Code). Regarding the 

definition of a taxable person, the definition does not completely match the definition of 

the VAT Directive: the Code gives a list of taxable persons, which can be considered to 

match definition of taxable persons introduced in Article 9 of the VAT Directive. However, 

the Code does not explicitly mention governmental bodies as being exempted from VAT, 

but envisages VAT exemption for some activities performed by central and local 

authorities, which can be considered partially aligned.  

The general rule for the place of transaction for the supply of goods is completely in line 

with the VAT Directive, but it differs from the Directive in regards to the supply of 

services. 

The Code introduces a reduced VAT rate of 8% for natural and liquefied gases, but does 

not mention electricity. However, the Code also envisages 0% VAT rate for electricity 

supplied to residential consumers that contradicts the requirement of the Directive of 

fixing the reduced rate to no less than 5%. At the same time the prices for the same goods 

and services for commercial consumers include 20% VAT. There is no such provision for 

gas supplied to residential consumers.  

The Code doesn't mention avoidance of double taxation, reverse charge and 

fraudulent activities. The Code envisages the place of supply of exported gas and 

electricity as the place of their receipt. 

Conclusion 

The VAT Directive is only partially transposed in the Fiscal code of Moldova, regulating 

only a small portion of institutes established by the Directive.  
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C.6.2 Obstacles identified by stakeholders 

Despite the fact that Moldova does not export energy at the moment, there are currently 

no problems with the reimbursement of VAT while exporting other goods from Moldova.  

 

 Bilateral  

Figure 8: Interconnection booking mechanism between Moldova and neighboring 

systems  

Due to the absence of a competitive electricity and natural gas market in Moldova, there 

are no independent energy traders in Moldova, except for an independent supplier that 

buys electricity at MoldovaGRES (the TPP located at Pridnestrovian Moldavian Republic). 

There is no rule for the allocation of cross-border capacities: they should be established 

within two years after the new Laws on electricity and natural gas markets come into 

force.  

In conclusion, stakeholders have not identified VAT as an important obstacle to cross-

border trade. 
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C.7 Montenegro  

C.7.1 Overview of VAT legislation 

VAT regime of Montenegro is regulated by the Law on Value-Added Tax (hereinafter: the 

VAT Law), last amended in January, 201718.  

Governmental bodies are not considered as taxable persons but can become one if they 

conduct a supply of goods or services and thus disrupt competition. However, unlike the 

Directive the VAT Law does not indicate that governmental bodies will automatically be 

considered as taxable person when they engage in supply of electricity and gas  provided 

that those activities are not carried out on such a small scale as to be negligible. Therefore, 

this provision is partially aligned with the Directive.  

Even though definition of the chargeable event and chargeability is not identically 

described as in the VAT Directive, it still can be considered aligned with the Directive.  

As for the place of transaction for the supply of goods, there are certain differences 

between the VAT Law and the VAT Directive. Although the VAT Law also separates cases 

when goods are transported and when they are not in transport, it sets a rule that, if the 

dispatch starts outside of Montenegro, it will be considered to be in Montenegro. For the 

place of supply of electricity and gas, it is deemed to be the place where the customer is 

located.  

There are also no rules regarding the supply of electricity and gas to taxable dealers 

(B2B) and customers (B2C). 

Related to supply of services, the place where the supply of services is performed is 

considered to be the place where the taxpayer who provides the service has established 

his business. An exemption to this rule is that the place of supply of the provision of access 

to a natural gas or electricity system is the place of the recipient of the services. If recipient 

of the services has his permanent address or usually resides outside Montenegro, the 

service shall be taxable where this person usually resides. Nevertheless, there is no 

distinction between taxable and non-taxable person in the definition of supply of 

services, implying partial alignment with the Directive.   

Although the VAT Law allows for a reduced rate for some goods, electricity and gas are 

not explicitly mentioned.  

Furthermore, there are no exemptions on importation of electricity and gas. For the 

export of goods a 0% VAT rate is applied, but also there is no special mention of electricity 

and gas. 

                                                        
18 Law on Value Added Tax, Official Gazette of Montenegro, no: 065/01 (31.12.2001), 012/02 (15.03.2002), 038/02 
(26.07.2002), 072/02 ( 31.12.2002), 021/03 (31.03.2003), 076/05 (16.12.2005), 004/06 (27.01.2006), 016/07 
(27.12.2007), 073/10 (10.12.2010), 040/11 (08.08.2011), 029/13 (22.06.2013), 009/15 (05.03.2015), 053/16 
(11.08.2016), 001/17 ( 09.01.2017). 
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The VAT Law doesn't contain regulations regarding reverse charge mechanism nor 

reporting on fraudulent activities.  

Conclusion  

The VAT Law contains certain amount of rules that match the VAT Directive but there is 

still place for improvement of the legislation regarding certain institutes and mechanisms. 

C.7.2 Obstacles identified by stakeholders  

Montenegro does not have a gas network, hence all the analysis relates to transmission of 

electricity. Booking of interconnection capacity between Montenegro on one side and 

Bosnia and Herzegovina and Albania on the other side is performed by SEE CAO. 

With Serbia, split auctions are organized. When booking interconnection capacity with 

the Montenegrin Electric Transmission System (CGES), a market participant is not 

charged VAT, following changes to the VAT Law introduced in August 2016 (Art.17.3.9.a. 

of VAT Law). Regarding the interconnection capacity with Kosovo*, the allocation is done 

jointly with EMS.  

Therefore, following the amendments of the VAT Law, stakeholder analysis has not 

identified VAT related issues as obstacles to cross-border trade.  

 

 SEE CAO   Bilateral 

Figure 9: Interconnection booking mechanism between Montenegro and neighboring 

systems  
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C.8 Republic of Serbia  

C.8.1 Overview of VAT legislation 

Serbia's VAT regime is regulated by the Law on Value Added Tax amended in 201619 

(hereinafter: the VAT Law).  

Regarding the taxable persons, there is no provision related to supply of gas and 

electricity by governmental bodies, which implies partial alignment with the Directive.  

Regarding the definition of the chargeable event and chargeability, the VAT Law doesn't 

have a general rule as the VAT Directive does, but rather lists numerous cases for which 

the chargeable event occurs, which implies partial alignment. 

The VAT Law introduces a reduced special rate of 10% for natural gas, without 

mentioning electricity. There are no special rules related to reporting on fraudulent 

activities. 

Conclusion  

Republic of Serbia has largely implemented the VAT Directive into its legislation but still 

needs to regulate the system of double taxation avoidance. It should also regulate the 

reporting on fraudulent activities. 

C.8.2 Obstacles identified by stakeholders 

 

Figure 10: Interconnection booking mechanism between Serbia and neighboring systems  

 Bilateral 

                                                        
19  Law on Value Added Tax, Official Gazette of Republic Serbia, No:  84/04, 86/04, 61/05, 61/07, 93/12, 108/13, 68/14, 
142/14, 83/15, 108/16) 
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The Serbian Energy Law (Official Gazette, no: 145/2014) enables non-resident companies 

to participate in the Serbian wholesale electricity market by means of obtaining a license 

for wholesale supply (Article 19). The license entitles the license holder to trade 

electricity in Serbia but does not allow the license holder to supply electricity to end 

consumers (in order to participate in the retail market, a foreign based company which is 

not registered in Serbia has to establish a branch or company in Serbia).  

In order to avoid charging VAT to foreign companies not registered in Serbia, the 

amendment of the VAT Law introduced a “reverse charge mechanism”, compliant with EU 

acquis, as defined in Article 11.4 of the VAT Law. The article differentiates electricity sold 

at the wholesale market and electricity intended for end use. Electricity intended for 

wholesale is not subject to VAT. 

In auctions organized by EMS, foreign companies are invoiced an amount for booking 

interconnection capacity which does not include VAT, following the provision that the 

place of taxation is determined by the place where a service user has its seat (in this case 

a foreign country). In case when the company has its seat in Serbia and participates in 

cross-border interconnection auctions, EMS invoices the amount which includes VAT. 

Regarding negative prices, SEEPEX a.d. Beograd (SEEPEX) does not allow for negative 

prices nor does the energy legislation of Serbia allow for negative balancing energy prices. 

Regarding the obstacles related to access to gas network, the Consultant has contacted 

regional gas traders to obtain their views on the current status of access to gas network 

in Serbia and any possible outstanding issues. None of the gas traders that were contacted 

participates in the Serbian gas market (e.g. neither buys or sells gas), because according 

to them rules of market access to gas infrastructure are unclear.  

Consequently, stakeholder analysis has indicated that VAT related issues do not represent 

an obstacle to cross-border trade.  
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C.9 Ukraine  

C.9.1 Overview of VAT legislation 

The Tax Code of Ukraine of December 2, 2010 No. 2755-VI and the Law No. 909-VIII “On 

Amendments to the Tax Code of Ukraine and Some Other Legislative Acts of Ukraine on 

Provision of Balance of Budget Revenues in 2016 (hereinafter: Tax Code)”20 defines the 

rules on value-added tax.  

The definition of a taxable person is similar but the definition is described in more detail 

in the Tax Code than in the VAT Directive: the Tax Code contains an extensive list of legal 

and natural persons that are regarded as taxable persons. 

 The Tax Code does not exempt state and governmental bodies from VAT, but contains 

an exhaustive list of VAT-exempted services provided by state, regional and local 

government bodies, which implies non alignment with the Directive.  

The definition of a chargeable event is defined according to the date of occurrence of a 

payment or according to the date of shipment, related to the tax period within which any 

of the events that have occurred before take place. Although the definition is based on the 

date of shipment or payment, it still entails the main economic activities similar to the 

VAT Directive. However, this definition is not aligned with the definition prescribed by 

Directive.  

The place of supply of services is determined according to the actual location where 

services related to moveable property are provided21. Unlike the Directive, there is no 

distinction between supply of services to taxable and non-taxable persons. 

The definition of a taxable amount is not defined as in VAT Directive, implying partial 

alignment.  

The Tax Code makes no mention of supply of gas or electricity to a taxable dealer as stated 

in Article 38 of the VAT Directive, nor does it mention the supply of gas or electricity to an 

end customer as stated in Article 39 of the VAT Directive.  

Although the Tax Code provides three VAT rates, there is no mention of reduced rates 

for gas or electricity.  

The Tax Code specifically exempts only the JSC ‘’National Joint Stock Company’’ Naftogaz 

from taxation for transactions of natural gas that is imported into Ukraine. 

Export of goods outside the customs territory of Ukraine is zero-rated. Transactions for 

supply of services for transit of passengers and cargo carriage (transfer) through the 

customs territory of Ukraine are subject to tax exemption as well as transactions for 

                                                        
20 In 2017, a set of changes and amendments have been introduced into the Tax Code of Ukraine based on the adoption 
of the following two draft laws: Draft Law No.5368 on improvement of the investment climate in Ukraine and Draft Law 
No.5132 on ensuring of the balanced budget receipts in 2017. 
21 Except for consulting, engineering, legal, accounting, audit, advertising, forwarding, information technology, data 
processing, telecommunication, broadcasting and certain other services, taxable where the service recipient is 
incorporated. 
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supply of services related to such carriage (transfer). The exemption does not apply to 

transactions for supply of services performed (provided) for transit (transportation) of 

natural gas using cross-border pipelines (transportation of natural gas through Ukraine 

in the customs transit regime). 

The Tax Code makes no mention of reverse charge or fraudulent activities, which are 

mentioned in the VAT Directive.  

VAT refund is mentioned in the Tax Code under certain conditions, although not as 

clearly and unconditionally as in the VAT Directive. 

Conclusion 

The VAT provisions as stipulated in the Tax Code differ significant from those stipulated 

in the VAT Directive, implying significant harmonization will be required.  

C.9.2 Obstacles identified by stakeholders  

Electricity  

According to the informal feedback provided by electricity traders, the key problem lies 

in the practical procedures on the reimbursement of VAT for export operations. The VAT 

reimbursement for electricity traders is usually delayed by 3-4 months. It is also subject 

to a thorough inspection and the whole procedure is rather cumbersome, e.g. the 

documents are sent from a local tax office to the Department of Treasury via the central 

tax office. There have been cases when VAT was not refunded at all, either because of 

inspection results, because the documents were lost on the way to the Department of 

Treasury, or due to the lack of financial resources on Treasury’s accounts. 

Regarding auxiliary services, there is no such market in Ukraine. Auxiliary services are 

provided by Ukrgidroenergo to TSO and they are only charged for energy. Energy 

provided is taxed at 20% VAT.  
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Figure 11: Interconnection booking mechanism between Ukraine and neighboring 

systems  

 Bilateral 

 

Gas 

The taxation of natural gas import is regulated by the Tax Code only. Art. 197.22 envisages 

that only the National Joint Stock Company "Naftogaz Ukraine” is exempt from the VAT 

tax on importing natural gas into the custom territory of Ukraine. Thus, all other traders 

(except JSC “Naftogaz”) importing natural gas into the custom territory of Ukraine have to 

pay the 20% VAT rate (Article 180.1, Article 193.1). Nevertheless, the new law “On the 

Natural Gas Market” (№ 329-VIII dated 09.04.2015) envisages equal rights for all 

importers and exporters of natural gas into the custom territory of Ukraine. The Law came 

into force on October 1, 2015. The Government of Ukraine should have removed 

preferences for JSC “Naftogaz” in order to make the Tax Code compliant with the new Law. 

According to Article 14.1.191 of the Tax code, natural gas and electricity should be 

considered as goods. Article 195.1.1 envisages that the export of goods outside the 

customs territory of Ukraine should be taxed according to the “0% VAT tax rate”22. Thus, 

theoretically, according to the Tax Code, a trader exporting natural gas outside the custom 

                                                        
22 The main difference between 0 percent VAT tax rate and Exemption of VAT is that suppliers of zero-rated 
goods/services can still reclaim all their input VAT (in particular, VAT on their own purchases) and Suppliers of Exempt 
goods cannot reclaim the input VAT (in particular, VAT on their own purchases) relating to Exempt Supplies. They can 
reclaim the input VAT only if the Law prescribes that the goods are an exemption. 
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territory of Ukraine has to use “0% VAT tax rate” (get reimbursed the amount of the VAT 

paid using the same scheme as for the export of electricity – see above). 

The export of gas is also regulated by Orders of the Ministry of Energy and Coal Industry 

and the new law “On Natural Gas Market” (№ 329-VIII dated 09.04.2015). According to 

the “Procedure on Natural Gas Export” approved by the Order of the Ministry of Energy 

and Coal Industry No: 1019 dated 17.12.2012, the export of natural gas is allowed only if 

a legal entity has as a license for natural gas export within the limits defined in the forecast 

annual balance of natural gas supply and distribution in Ukraine. The forecast annual 

balance should be approved on the annual basis by the Cabinet of Minister of Ukraine. As 

for 2016, the export of natural gas is additionally regulated by the Cabinet of Ministers 

Decree “The list of goods, export and import of which is subject to licensing and quotas 

for 2016 (approved by Decree No: 1176 dated 30/12/2015). According to the list, the 

limits of the export of the natural gas extracted on the territory of Ukraine should be 

defined in a forecast annual balance of natural gas supply and distribution in Ukraine for 

2016”. However, there is a discrepancy in the above legislation acts: 

• Procedure on natural gas export (approved by the Order of the Ministry of Energy 

and Coal Industry No: 1019 dated 17.12.2012) regulates export of all natural gas 

• The list of goods, export and import of which is subject to licensing and quotas for 

2016 (approved by the Cabinet of Ministers Decree No: 1176 dated 30/12/2015) 

regulates export of natural gas extracted on the territory of Ukraine only.  

As of September 2016, there is no approved forecast annual balance of natural gas for 

2016 in Ukraine. Thus, in the absence of the forecast annual balance of natural gas for 

2016 approved by the CoM, no trader can export natural gas from Ukraine. 

Ukraine gas transmission system is operated by Ukrtransgaz (TSO) which is entirely 

owned by Naftogaz, a vertically integrated oil and gas company. Ukrtransgaz determines 

the technical capacity for services related to transit, storage and maintenance of the gas 

network. Currently, Ukraine is interconnected to neighboring countries via 19 

interconnection points.  

All financial issues related to import-export operations are performed by Naftogaz. 

Nevertheless, when invoicing, Ukrtransgaz applies a 20% VAT rate to all tariffs and fees 

related to the services it provides. 

Regarding the backhaul capacity, Ukrtransgaz does not provide the service as the current 

contract with Gazprom forbids such operations. Thus, the company physically transfers 

the gas in the reverse direction. 

Regarding balancing services, the 20% VAT rate is applied to all payments related to 

balancing natural gas.  

Also, given that Ukrtransgaz determines only the technical capability for import, export 

and transit of natural gas, it is not in charge of operational balancing: this issue falls within 

the domain of Naftogaz.  

Unbundling, which is unambiguously envisaged by the current legislation framework and 

should place certain responsibilities on Ukrtransgaz as TSO, has not been fully 
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implemented in Ukraine. This will result in Naftogaz’s control over financial operations of 

Ukrtransgaz in many areas, including the management and taxation of its balancing 

account. 

As for Russian gas, there is no operational balancing account between Gazprom and 

Naftogaz as such. Any steering differences are covered by the adjustment of the amount 

of service gas provided by Gazprom (and not through financial payments) according to 

the current contract. 

In conclusion, stakeholder analysis has identified VAT related issues as obstacles to cross-

border trade.  
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D. ELABORATION OF APPLICABLE RULES ON NETWORK 

ENERGY-RELATED TRANSACTIONS TO BE APPLIED 

BETWEEN ECONOMIC OPERATORS FROM THE ENERGY 

COMMUNITY AND ECONOMIC OPERATORS FROM THE 

EUROPEAN UNION 

In this section we elaborate on rules to be applied to transactions between economic 

operators in the Contracting Parties to the Energy Community and the EU. In analyzing 

the transactions, we focus on provision of energy as a good (trade in electricity and gas) 

and provision of interconnection capacity. In the first step, we summarize the current 

regulation in the EU, followed by the analysis of the situation in each CP. In subsequent 

sections, we elaborate on necessary changes to national legislation in order to harmonize 

national legislations with the EU VAT Directive.  

D.1 Situation in the EU 

D.1.1 Trade in gas and electricity  

The trade in gas and electricity between MSs is considered a supply of goods, not import 

or export.  

In the case of the supply of gas or electricity to a taxable dealer (B2B), the place of supply 

is the place where that taxable dealer has established his business or has a fixed 

establishment for which the goods are supplied. 

In the case of the supply of gas and electricity through the natural gas system to the 

customer (not to taxable dealer, i.e. B2C), the place of supply is the place where the 

customer effectively uses and consumes the goods.  

D.1.2 Provision of access to the gas and electricity network 

The place of supply of services related to the access to transport and transmission 

networks provided to customers established outside the European Union or to taxable 

persons established in the EU but not in the same country as the supplier, is the place 

where the customer has established his business or has a fixed establishment for which 

the service is supplied. 

D.2 Summary of the above legislative provisions in the EU and CPs 

The following table summarizes the current situation in the Contracting Parties in relation 

to trade in gas and electricity and access to interconnection capacity. For convenience and 

ease of comparison, summary of EU provisions is given first.  In the comparison, intra EU 

supplies were not analyzed and the supplies to/from the EU were compared with supplies 

to/from national territory of respective CPs. 
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Table 2: Current situation in Contracting Parties 

Country Description 

EU Member 

States  

1. Export of gas and electricity to non-EU countries23 

VAT rate: VAT exempted.  

Taxable person: foreign recipient – taxable and non-taxable person.  

Place of taxable transaction: outside EU. 

 

2. Import of gas and electricity from non-EU countries 

B2B (Art. 38) 

Taxable person: taxable dealer.  

Place of taxable transaction: place where that taxable dealer has established his 

business or has a fixed establishment for which the goods are supplied.24  

B2C (Art. 39) 

Taxable person: customer. 

Place of taxable transaction: place where the customer effectively uses and 

consumes the goods.25 

 

3. Access to natural gas or to the electricity network and the provision of 

other services directly linked thereto26  

 To taxable person 

 Taxable person: taxable person established outside the EU or taxable persons 

established in the EU but not in the same country as the supplier.  

 Place of taxable transaction: place where the customer has established his 

business or has a fixed establishment for which the service is supplied. 

 To non-taxable person 

 Taxable person: customer in EU.  
Place of taxable transaction: place where the supplier is established.  

 Taxable person: customer outside EU 

 Place of taxable transaction: the place of supply is the place where the 

customer is established. 

 

4. Transit of gas and electricity27  

Taxable person: exempted.  

 

Albania  

1. Export of gas and electricity to other countries 

VAT rate: 0%. 

Taxable person: customer outside Albania.  

Place of taxable transaction: outside Albania.  

 

2. Import of gas and electricity from other countries  

Taxable person: taxable dealer (B2B) 

                                                        
23Trade in gas and electricity between MSs is considered as supply of goods, not as import or export. 
24 Art.38 the VAT Directive 
25 Art.39 the VAT Directive 
26 Customers established outside the European Union or taxable persons established in the EU but not in the same 
country as the supplier have the same treatment in terms of VAT rules in relation to access to interconnection capacity.  
27 Transit refers to transit of electricity as goods through the customs territory of a country, and does not refer to 
booking interconnection capacity.  
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Place of taxable transaction: place of supply, where the taxable dealer has 

established his business or has a fixed establishment for which the goods are 

supplied. 

Taxable person: customer (B2C) 

Place of taxable transaction: Republic of Albania, where the customer 

effectively uses and consumes these goods. 

 

3. Access to natural gas or to the electricity network and the provision of 

other services directly linked thereto  

Taxable person (B2B):  service recipient. 

Place of taxable transaction: place where the service recipient is established. 

Taxable person (B2C): customer  

Place of taxable transaction: place where the customer has established his 

business or has a permanent establishment for which the service is supplied28. 

4. Transit of electricity  

Taxable person: exempted. 

 

BiH  

1. Export of gas and electricity to other countries 

VAT rate: exempted. 

Taxable person: foreign recipient. 

Place of taxable transaction: outside Bosnia and Herzegovina. 

 

2. Import of gas and electricity from other countries  

Taxable person: taxable dealer (B2B). 

Place of taxable transaction: place of supply, where the taxable dealer has 

established his business or has a fixed establishment for which goods are 

supplied. 

 

3. Access to natural gas or to the electricity network and the provision of 

other services directly linked thereto 

Taxable person: service recipient29. 

Place of taxable transaction: place of service provider. 

4. Transit of electricity  

Taxable person: exempted. 

 

Georgia  

1. Export of gas and electricity to other countries 

VAT rate: exempted with the right to a deduction. 

Taxable person: foreign recipient. 

Place of taxable transaction: outside Georgia. 

 

2. Import of gas and electricity from other countries  

(exempted for natural gas to thermal power stations) 

Taxable person: place of receipt of such goods. 

                                                        

28 As a consequence, a foreign service supplier providing services to a non-taxable (B2C) person in Albania should 

register for VAT purposes in Albania by appointing a fiscal representative in the country to account for and pay 
the VAT liability. 

29 The supply of services to foreign-based companies booking daily interconnection capacity, is not subject to VAT, 
although this is not prescribed by the VAT regulation. 



P a g e  | 48 

 

 

Study on Examining the Implementation of the EU Acquis on Value Added Tax in the Energy Community 

Legal Order 

 

 

3. Access to natural gas or to the electricity network and the provision of 

other services directly linked thereto  

Taxable person: service recipient 

Place of taxable transaction: place of registration or place of management of the 

person receiving the services (if the persons delivering and receiving services 

are in different countries). When the non-resident has permanent 

establishment in Georgia, the place of transaction is place of supply of services. 

4. Transit of electricity  

Taxable person: exempted 

Kosovo*  

1. Export of gas and electricity to other countries 

VAT rate: exempted. 

Taxable person: foreign recipient. 

Place of taxable transaction: outside Kosovo*. 

 

2. Import of gas and electricity from other countries  

(exempted) 

Taxable person: taxable dealer (B2B). 

Place of taxable transaction: place of supply, where the taxable dealer has 

established his business or has a fixed establishment for which the goods are 

supplied. 

Taxable person: customer (B2C) 

Place of taxable transaction: place where the customer effectively uses and 

consumes the goods. 

 

3. Access to natural gas or to the electricity network and the provision of 

other services directly linked thereto  

Taxable person: service recipient. 

Place of taxable transaction: place where the taxable person who receives such 

services has his permanent address or usually resides. 

 

4. Transit of electricity  

Taxable person: exempted. 

FYR of 

Macedonia  

1. Export of gas and electricity to other countries 

VAT rate: exempted. 

Taxable person: foreign recipient. 

Place of taxable transaction: outside FYR of Macedonia. 

 

2. Import of gas and electricity from other countries  

Taxable person: taxable dealer (B2B). 

Place of taxable transaction: place of supply, where the taxable dealer has 

established his business or has a fixed establishment for which the goods are 

supplied. 

 

3. Access to natural gas or to the electricity network and the provision of 

other services directly linked thereto  

Taxable person: service recipient. 

Place of taxable transaction: place where the recipient of services is established 

or has his permanent address. 
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4. Transit of gas and electricity  

Taxable person: exempted. 

Place of taxable transaction: destination country. 

Moldova  

1. Export of gas and electricity to other countries 

VAT rate: 0%. 

Taxable person: foreign recipient/exporter. 

Place of taxable transaction: outside Moldova. 

 

2. Import of gas and electricity from other countries  

Exempted for B2B for electricity and 8% rate for gas. 

Taxable person: taxable dealer (B2B). 

Place of taxable transaction: place of their receipt.  

Taxable person: Only commercial consumers buying electricity (0 rate for 

residential consumers). All customers buying gas (B2C). 

Place of taxable transaction: place of their receipt. 

 

3. Access to natural gas or to the electricity network and the provision of 

other services directly linked thereto  

Taxable person: service recipient. 

Place of taxable transaction: Moldova. 

 

4. Transit of electricity  

Taxable person: exempted. 

Place of taxable transaction: destination country. 

Montenegro  

1. Export of gas and electricity to other countries 

VAT rate: 0%. 

Taxable person: foreign recipient. 

Place of taxable transaction: outside Montenegro. 

 

2. Import of gas and electricity from other countries  

Taxable person: taxable dealer. 

Place of taxable transaction: place where the goods enter Montenegro. 

 

3. Access to natural gas or to the electricity network and the provision of 

other services directly linked thereto  

Taxable person: service recipient. 

Place of taxable transaction: place where the recipient of services is established 

or has his permanent address. 

 

4. Transit of electricity  

Taxable person: exempted. 

Place of taxable transaction: destination country. 

Serbia  

1. Export of gas and electricity to other countries 

VAT rate: exempted. 

Taxable person: foreign recipient. 

Place of taxable transaction: outside Serbia. 

 

2. Import of gas and electricity from other countries 

B2B 

Taxable person: taxable dealer to whom supplies of gas and electricity are 

provided. 
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Place of taxable transaction: place where the taxable dealer has established his 

business. 

B2C 

Taxable person: customer. 

Place of taxable transaction: place of receiving water, electricity, natural gas 

and energy for heating or cooling, for final consumption. 

 
3. Access to natural gas or to the electricity network and the provision of 

other services directly linked thereto  

Taxable person: service recipient. 

Place of taxable transaction: place where the service recipient has its seat  

 

4. Transit of electricity  

Taxable person: exempted. 

Place of taxable transaction: place of destination. 

Ukraine  

1. Export of gas and electricity to other countries 

VAT rate: 0%. 

Taxable person; foreign recipient. 

Place of taxable transaction: outside Ukraine. 

 

2. Import of gas and electricity from other countries  

20% rate, except JSC "National Joint Stock Company Naftogaz” that has VAT 

exemption on gas import operations. 

Taxable person: taxable dealer. 

Place of taxable transaction: Ukraine.. 

 

3. Access to natural gas or to the electricity network and the provision of 

other services directly linked thereto 30 

Taxable person: service recipient. 

Place of taxable transaction: place of registration of the supplier. 

 

4. Transit of electricity 

Taxable person: transit is exempted, but without the right to a deduction of paid 

VAT on related transit cost. 

Place of taxable transaction: destination country. 

D.3 Recommendation  

As the above analysis has shown, CPs apply different approaches in relation to export and 

import of energy, access to network and transit of energy over their territory. In order to 

create a well-functioning market, CPs will have to harmonize their respective legislation 

with EU acquis as to allow for uninterrupted flow of energy and access to their market. 

The principle that should govern harmonization is that energy-related supplies of goods 

and services in the Contracting Parties of the Energy Community are taxed using the same 

                                                        
30There are some limitations for the allocation of cross-border electricity capacities in Ukraine. As of now, the Ukrainian 
legislation framework regulates the allocation of cross-border capacities for the local electricity market players only. 
Currently, there is a gap in the legislation framework regarding the allocation of cross-border capacities for transit of 
electricity by foreign companies. The latter issue is regulated by the Ministry of Energy and Coal Industry case-by-case. 
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principles as energy-related supplies of goods and services described in the VAT Directive 

for transactions between EU MS and non-EU MS.    
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E. INSTANCES LEADING TO DOUBLE TAXATION  

E.1 General remarks31  

The value-added tax system is based on the principle that VAT tax is collected at each 

stage of the value chain, where the value of VAT payable for a company is determined by 

offsetting input VAT (VAT paid on the inputs used in production) from the output VAT 

(VAT paid on the final sales of goods). The VAT Directive 2006/112/EC and its 

amendments defines the main principle of VAT taxation which states that the obligation 

for VAT payment lays with the company providing goods and services.  

With cross-border trade and access to energy infrastructure, there are three potential 

issues that might occur as a result of non-harmonized VAT legislation:  

• No taxation  

• Double taxation  

• Tax fraud  

No taxation implies taxpayer does not pay the VAT he owes, or claims a debt to the 

administration that is actually not due.  

Double taxation is an issue that might occur when a business entity pays VAT on goods 

and services acquired in a foreign country and later pays VAT in its home country, without 

being able to obtain a VAT refund in a foreign country. Such a situation is rare, as countries 

generally have VAT refund policies in place. Nevertheless, in some CPs stakeholders have 

identified difficulties in obtaining VAT refund.  

An arrangement where VAT is paid at each stage of the value chain by a supplier of goods 

and services gives rise to a possible tax fraud, called carousel or “missing trader” fraud. 

Carousel fraud occurs when a supplier fails to pay output VAT whilst the buyer claims 

back the input VAT. The simplified version of carousel trade is illustrated by the following 

figure.  

  

                                                        
31 Analysis is confined to the issues of cross-border VAT taxation.  
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Figure 12: Simplified carousel fraud scheme 

There are no reliable estimates of possible tax fraud in the Energy Community CPs, but 

relevant sources state that the value of cross-border VAT-related fraud in the EU stands 

at €50 billion annually (link), which is roughly 0.4% of GDP32. Assuming the same share 

of VAT fraud in Contracting Parties and assuming the value of GDP at current prices for 

all CPs is 176.3 billion EUR, this would imply a loss of 705 million EUR in total for all CPs33. 

The following figure depicts the magnitude of potential loss of GDP in each CP, assuming 

a 0.2%, 0.4% and 0.6% loss in the value of GDP due to tax fraud.  

  

                                                        
32 This value is obtained assuming the value of tax fraud of €50 billion in 2013 and dividing it with the value of EU GDP 
in 2013 of €13,920 billion (link) 
33 Values of nominal GDP are taken from the World Bank database and converted from US Dollars to EUR using an 
average annual exchange rate of 0.9013 EUR/US$.  
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Figure 13: Estimate of potential loss of GDP due to tax fraud 

 

A possible method to be used to address the issue of VAT fraud is to apply a reverse 

charge mechanism (RCM). When the final buyer applies a reverse charge mechanism, he 

or she credits both input and output VAT accounts, hence eliminating actual cash risk. 

Therefore, the application of the reverse charge mechanism is a tool to combat VAT 

related tax fraud as the process of VAT payment rests at the ultimate stage of the value 

chain. Given that, under RCM, VAT is paid only once, RCM also allows for elimination of 

double taxation34. 

Therefore, we conclude that introduction of the reverse charge mechanism allows for 

elimination of instances of double or no taxation at all. As the following table shows, five 

CPs have implemented the reverse charge mechanism in relation to provision of access to 

network infrastructure, with the exception of Bosnia and Herzegovina, Georgia, Moldova 

and, Ukraine. To assess the possible instances leading to double or no taxation, we 

investigate VAT mechanism payment in countries that have not implemented RCM.  

 

  

                                                        
34 Double taxation occurs when a business pays VAT twice: once in a foreign country where it purchases goods where 
it is not allowed to claim back the VAT, and second time in its home country.   
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Table 3: Contracting Parties that implemented reverse charge mechanism related to 

provision of access to gas and electricity networks 

Country Reverse charge mechanism  

Albania Yes 

BiH No 

Georgia No 

Kosovo* Yes 

FYR of Macedonia Yes 

Moldova No 

Montenegro Yes 

Serbia Yes 

Ukraine No 

E.2 Analysis of situation in Contracting Parties  

Instances of double taxation are defined as a situation where VAT tax is paid twice on the 

provision of goods and services. By definition, instances of double taxation cannot occur 

in jurisdictions which apply RCM. The reverse charge mechanism implies that the 

provider of goods and services invoices an economic operator an amount that does not 

include VAT. Given that RCM implies that VAT is paid where the economic operator has 

its seat, the economic operator claims input and output VAT simultaneously resulting in 

VAT being charged only once. Therefore, as the previous table shows, double taxation is 

theoretically possible in Bosnia and Herzegovina, Georgia, Moldova and Ukraine. Each of 

these CPs is investigated further to assess whether double taxation might be an issue.  

E.2.1 Bosnia and Herzegovina  

Allocation of cross-border capacity  

In Bosnia and Herzegovina, the Consultant identified the issue of double taxation in cases 

when NOS BIH is a provider of interconnection capacity and when NOS BIH issues 

invoices. The description of the situation is as follows.  

Companies which are not BIH residents receive an invoice from NOS BIH that does not 

include a VAT amount. At the same time, NOS BIH delivers the same invoice in the same 

amount to Elektroprijenos BiH together with a debit note which includes the VAT amount. 

Such an invoice, together with the debit note, represents a sales invoice for NOS BIH. 

Following, Elektroprijenos BiH issues an invoice to NOS BIH for the amount which has 

been invoiced to the customer, together with respective VAT, which is equal to the VAT 

amount in the debit note. Such an invoice represents a purchase invoice for NOS BIH. 

Therefore, for each transaction related to allocation of interconnection capacity, sales 

invoice is offset by a purchase invoice, resulting in a no-VAT obligation nor cost to NOS 

BIH. On the other hand, Elektroprijenos BiH is responsible for VAT payment, following the 

invoice it issued to NOS BIH. At the same time, it does not use the purchase invoice it 

receives from NOS BIH in determination of its VAT obligations. Hence, VAT is finally paid 

by Elektroprijenos BiH.  
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Consequently, the foreign company pays VAT in the country where it has its seat, resulting 

in VAT being paid twice. This arrangement results in undue costs for Elektroprijenos BiH 

which are reflected in the form of higher tariffs which are consequently borne by all BIH 

electricity customers.  

Trade in energy 

When foreign companies export gas and electricity from Bosnia and Herzegovina and its 

price already includes VAT, they have to request a VAT refund. This occurs in cases where 

a foreign company buys gas or electricity in Bosnia, and it consequently has the right to 

request a VAT refund in case the bought gas or electricity is exported outside Bosnia and 

Hercegovina. 

Conclusion  

In the case of export of goods, the VAT Law envisages a refund in line with the EU 

Directive: hence, no issue of double taxation has been identified. In the case of network 

services, we have identified an issue of double taxation which does not per se distort 

competition, but rather imposes an unnecessary financial burden on Elektroprijenos BiH 

resulting in the end with the costs passed through to all network users in the country.  

 

E.2.2 Georgia 

Allocation of cross-border capacity  

When a foreign company books interconnection capacity in Georgia, it needs to pay 

corresponding VAT. Nevertheless, according to Article 181, it is not possible to obtain a 

refund related to provision of interconnection capacity, but foreign entities are granted a 

refund only in the case of goods. Consequently, a foreign company is subject to double 

taxation on interconnected capacity: once in Georgia and then in its home country (in case 

the foreign company is established in a Member State or Contracting Party where VAT on 

network access is paid in the place of recipient of services). 

Trade in energy  

When gas is imported for the purposes of electricity generation and to thermal power 

stations, that import is exempted from VAT without the right to deduct35, and VAT does 

not have to be paid at all.  

When goods are exported by a foreign company, VAT shall be refunded on the basis of a 

special invoice issued by an authorized seller of goods. 

Transit of gas and electricity is exempted form VAT.  

                                                        
35 We believes there is a terminological inconsistency between definitions used in the Georgian Tax Code and the Tax 
Codes of other countries and the EU VAT Directive, in particular. We believe the Georgian Tax Code uses the term 
„exempted without the right to deduct“ to mean exempted but „exempted with the right to deduct“ to mean “not 
exempted” (in essence an economic operator pays VAT but has an option to obtain a VAT refund).  
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 Conclusion 

We have identified a possible instance of double taxation in the case of allocation of 

interconnection capacity.  

In the case of trade of goods and services, there is no outright instance of double taxation. 

Nevertheless, obtaining a tax refund for foreign companies can be time-consuming (PwC, 

2011). While domestic companies frequently use overpaid VAT to meet other tax 

obligations, such option is not available to foreign companies.  

E.2.3 Moldova 

Allocation of cross-border capacity  

Currently, there is no legislative framework defining the prices for access to cross-border 

capacity in Moldova. Such methodology should be developed by July 2018.  

Nevertheless, the current Tax Code treats services related to the transportation and 

distribution of electricity as subject to VAT, i.e. the place of transaction is the place where 

the service is provided. Therefore, a foreign based economic operator being allocated 

transmission capacity would be charged VAT that could be later refunded (Art. 102 item 

8 sub-item 8 of the Tax Code provides for VAT reimbursement for services related to the 

international transportation through electricity networks and gas pipelines).  

Trade in energy  

When an economic operator imports electricity into Moldova, it is VAT exempted, i.e. no 

VAT is applied (Art. 103 item 18). When electricity is exported from Moldova, the Tax code 

envisages VAT reimbursement on electricity that is exported (Art. 102 item 8 sub-item 7). 

When energy is in transit, there is not VAT to be reimbursed. 

When gas is imported into Moldavia, VAT of 8% is applied (Art. 96). When gas is exported 

from Moldova, VAT paid on exported gas is reimbursed (Art. 102 item 8 sub-item 7) 

Conclusion 

The current VAT Tax Code envisages the possibility of VAT refund for energy exported 

abroad as well as for use of electricity transmission and gas transport networks for 

international transport of gas and transmission of electricity. Therefore, there seems to 

be no issue of outright double taxation.  

E.2.4 Ukraine 

Allocation of cross-border capacity  

When cross-border capacity is allocated (both gas and electricity), the price includes 

Ukrainian VAT. Therefore, the economic operator has to file a request for VAT refund. 

Trade in energy 
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When electricity is imported to Ukraine, it is subject to 20% VAT. When natural gas is 

imported by the National Joint-Stock Company “Naftogaz” (Art 197.22), it is VAT 

exempted. However, when natural gas is imported into Ukraine by another economic 

operator, it is subject to 20% VAT. Needless to say, Naftogaz is placed in an obvious 

privileged position that is contrary to the common rules of a competitive market. 

Even though Ukraine VAT mentions the possibility of a VAT refund under certain 

conditions, it is not as clear and unconditional as in the VAT Directive. Interviews carried 

out with the stakeholders indicated that VAT might not be refunded due to numerous 

reasons such as results of inspection, because the documents were lost on the way to the 

Department of Treasury or due to the lack of financial resources on Treasury’s accounts. 

Therefore, even though the issue of double taxation does not seem to be systematic, based 

on the stakeholder interviews, it still seems to be possible.  

Conclusion 

Even though the Ukrainian VAT legislation mentions the possibility of a VAT refund under 

certain conditions, it is not as clear and unconditional as in the VAT Directive. Even though 

there should be no instances of double taxation in Ukraine, stakeholders have indicated 

that VAT refund is not performed in a systematic manner. Therefore, there might be 

occurrence of double taxation as foreign economic operators have to pay VAT in their 

home country, whilst they are not reimbursed for VAT paid in Ukraine.  
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F. POSSIBLE SCENARIOS FOR THE HARMONIZATION OF VAT 

RULES ON NETWORK ENERGY-RELATED TRANSACTIONS 

WITHIN THE ENERGY COMMUNITY 

We define three possible scenarios regarding the implementation of elements of the VAT 

Directive into the national legislation of the Contracting Parties.  

The first scenario implies no change of national legislation, more specifically none of the 

provisions of the VAT Directive are implemented into national legislation. In such a 

scenario business entities in different Contacting Parties would have considerable 

difficulties engaging with each other in commercial relationships regarding trade in gas 

and electricity as well as access to gas and electricity interconnection capacity. This 

would, in particular, be the case in relation to business entities registered in European 

Union Member States because of the provisions regarding the place of supply of goods 

and services. To put it differently, the risk of double taxation would be increased because 

of lack of harmonization and probable protectionism resulting from refusal of 

harmonization. Any market functioning would be greatly hampered in this scenario. In 

addition,  “missing trader” and similar scheme will be more likely in the transactions of 

operators from  different taxation regimes.  

The second scenario would imply that the CPs implement the minimum requirements in 

order to enable better functioning of the gas and electricity markets. These core 

provisions would have to be transposed and implemented in order to reach the goal of 

better functioning gas and electricity markets. The minimum requirements would 

include: 

• Uniform treatment of electricity and gas as goods in the VAT Law (tangible asset); 

• Recognizing the subject of a taxable dealer in the VAT Law provisions on supply of 

gas and electricity; 

• Definition of the place of supply (B2B) of gas through the natural gas distribution 

system, or of electricity, to a taxable dealer, as the place where that taxable dealer 

has established his business36; 

• Definition that the supply of electricity at the final stage from traders and 

distributors to the final consumers should be taxed at the place where the 

customer actually uses and consumes the goods (B2C); 

• Definition of place of supply of services to taxable person which should be defined 

as a place where taxable person has established his business.  

                                                        
36 Or has a fixed establishment for which the goods are supplied, or, in the absence of such a place of business or fixed 
establishment, the place where he has his permanent address or usually resides 
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• VAT shall be refunded to taxable persons who are not established within the 

territory of the CP. The VAT Law shall define requirements for VAT refund - the 

institute of the Fiscal Representative or direct Tax Registration. 

• VAT exemption of exportation of gas through a natural gas system or any network 

connected to such a system or fed in from a vessel transporting gas into a natural 

gas system or any upstream pipeline network, and of electricity with the right to 

VAT deduction. 

The third scenario would be that the Contracting Parties implement the VAT Directive in 

full. This scenario, although tempting because of full harmonization with EU Member 

States, is not realistic. The principles and definitions of the VAT Directive can be 

implemented in the legislation of the Contracting Parties, but various reporting 

mechanisms and reporting institutions exclusively target EU Member States. These 

mechanisms and institutions derive their rights on monitoring and reporting on EU 

Member States from other legal foundations. In the case of the VAT Directive, the 

Commission has a significant role in monitoring and gathering information. This role of 

an executive power is, however described in the VAT Directive, based on the Treaty on 

European Union and on the Treaty on the Functioning of the European Union. For this 

reason, implementation of the VAT Directive into the legislation of the Contracting Parties 

is not realistic before their full membership in the European Union. 

In what follows we elaborate on the second scenario where we identify the minimum 

changes that would need to be made to legislation of CPs. Following, we present our view 

on the optimum changes to legislation of CPs.  

The major difference between the minimum and optimum scenario is that in minimum 

scenario we propose the principles that CPs should transpose to national legislation 

where significant freedom is given to CPs on the wording and scope of proposed changes. 

On the other hand, in optimum scenario, we propose exact articles from the Directive 

which should be transposed to national legislation in order for all CPs to have uniform 

definitions and principles incorporated in their legislation.  

F.1 Minimum requirements for harmonization of VAT rules on network 

energy related transactions  

In order to achieve a minimum level of harmonization of VAT rules on network 

transactions within the Energy Community, CPs are to implement a number of rules, 

principles and definitions regarding VAT legislation. Those rules that are to be 

implemented by the CPs are derived from Directive 2006/112/EC (VAT Directive). 

Taxable person 

First of all, the definition of taxable person should be uniformly adopted and/or amended 

in all the CPs. Although almost all the CPs have a definition similar or largely similar with 

the definition from the VAT Directive: ‘Any person who, independently, carries out in any 

place any economic activity, whatever the purpose or results of that activity’, some CPs have, 

instead of a general definition, an extensive list of all kinds of subjects that are taxable in 
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that CP. In order to avoid doubt and ensure a uniform approach, it is recommended that 

all CPs adopt a uniform definition of a taxable person. 

Supply of goods and services 

With the definitions of supply of goods and services, the same remarks apply as with the 

definition of taxable person in the CPs. In this case, the CPs have different wording 

regarding the definition of supply of goods or services, however, some CPs lack the finite 

wording in their definitions of supply of goods and services as mentioned in the VAT 

Directive.  

Therefore, the CPs should adopt the definition of supply of goods as stated in the VAT 

Directive: ‘Supply of goods shall mean the transfer of the right to dispose of tangible 

property as owner’, and more importantly, they should adopt the definition of supply of 

services from the VAT Directive in order to leave no doubt about the treatment of services: 

‘Supply of services’ shall mean any transaction which does not constitute a supply of goods.’ 

Treatment of electricity and gas as goods  

It is of the utmost importance that the treatment of electricity and gas is uniformly defined 

in the Energy Community by the CPs. Without a uniform treatment of electricity and gas 

as goods, a harmonized market for energy transactions is not possible. For that reason, it 

is recommended that the CPs implement in their legislation that electricity and gas shall 

be treated as tangible property (goods). 

Double taxation 

Goods 

In case of application of the reverse charge mechanism in B2B transactions, between all 

parties in a transaction of supply of electricity or gas as tangible goods, we see decreased 

risk or even no risk for double taxations.  

The risk of double transaction could arise from different reasons. First of all, not all 

businesses can fully recover input VAT. In most states, for instance, input VAT of a supply 

cannot be recovered if it is related to an exempt output supply. Further, even if a business 

is theoretically entitled to refunds, it may often encounter problems obtaining such a 

refund in cross-border situations. According to the OECD survey, 80% of businesses 

cannot recover fully their foreign VAT. Third, even if businesses can fully recover input 

VAT, there may be compliance costs involved with the additional need for (in many cases 

cross-border) input VAT recovery. The reverse charge mechanism significantly reduces 

the necessity for cross-border refunds and thus alleviates these problems. 

The most common reasons for VAT double taxation (and in the inverse case, non-taxation) 

are: 

• the use of different rules to determine the place of taxation;  

• different interpretation of (otherwise similar) place of taxation rules,  
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• different characterization of a supply (even if similar rules are in place to 

determine the place of taxation) due to different interpretation of the underlying 

facts. 

VAT double taxation may also occur if taxation in the jurisdiction where property is 

situated collides with the jurisdiction where the recipient is established. Therefore, it is 

important that CPs introduce the same definition of the place of consumption as the place 

where that person is established, has his permanent address or usually reside. 

Services 

In a competitive market, avoidance of double taxation is as important as avoidance of tax 

fraud in order to stimulate market functioning fully. The harmonization of VAT legislation 

is an important condition for avoidance of double taxation, but also for a prevention and 

avoidance of tax fraud.  

In order to create a well-functioning market in EnC and to avoid double taxation, key 

principle of VAT Directive with respect to place of taxation of services will have to be 

introduced. In particular, national legislation of CPs should introduce the principle that 

the place of supply of services to a taxable person acting as such shall be the place where 

that person has established his business.  

 

Supply of goods to a taxable dealer and to a customer (B2B/ B2C) 

B2B 

The VAT Directive recognizes the subject of a taxable dealer in its provisions on supply of 

gas and electricity.  

The VAT Directive states that in case of supply of gas through the natural gas distribution 

system, or of electricity to a taxable dealer, the place of supply shall be deemed to be the 

place where that taxable dealer has established his business or has a fixed establishment 

for which the goods are supplied, or, in the absence of such a place of business or fixed 

establishment, the place where he has his permanent address or usually resides.  

The VAT Directive defines a taxable dealer as a taxable person whose principal activity in 

respect of purchases of gas or electricity is reselling those products and whose own 

consumption of those products is negligible.  

In order for the network energy market within the Energy Community to function, it is 

highly recommended that the CPs implement the definition of a taxable dealer in the 

above-mentioned wording.  

Finally, in the legislation of CPs, the place of supply, before the goods reach the final stage 

of consumption, should be the place where the customer has established his business. 
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B2C 

In case of supply of gas or electricity to a customer that is not a taxable dealer the VAT 

Directive states: ‘…the customer shall be deemed to have used and consumed the goods at 

the place where he has his permanent address or usually resides.’  

This definition should be transposed to the legislation of the CPs in order to comply with 

the EU rules and further harmonize the energy market in the Energy Community. The 

supply of electricity at the final stage from traders and distributors to the final consumers 

should be taxed at the place where the customer actually uses and consumes the goods. 

Import and export of electricity and gas 

On 25 June 2009, the Council adopted Directive 2009/69/EC, amending the VAT Directive 

as regards tax evasion linked to imports (the joint liability being postponed to a later 

date). The Directive tightens the conditions under which the importer can benefit from 

the exemption: at the time of importation, he must clearly indicate to the Member State of 

import his VAT identification number, the VAT identification number of his customer, and 

he must prove that the imported goods will be transported to another Member State. 

Import and export are to be treated the same by the CPs in order to guarantee a well-

functioning network energy market in the Energy Community. The VAT Directive states 

that importation of gas or electricity shall be exempted from VAT.  

It is recommended that the same definition be adopted in the CPs, not only because of the 

functioning of the network energy market in the Energy Community, but also for the 

functioning of that market between the EU and the CPs.  

For export, the same applies as for import; in the EU, the VAT Directives exempt export 

for transactions of the supply of goods dispatched or transported to a destination outside 

the Community by or on behalf of the vendor, and export for transactions of the supply of 

goods dispatched or transported to a destination outside the Community by or on behalf 

of a customer not established within their respective territory.  

This approach should be adopted by the CPs for a good functioning of the market in the 

Energy Community as well as for the functioning of trade between the EU and CPs. 

Reporting on fraudulent activities 

Although the VAT Directive introduced rules about reporting on fraudulent activities, only 

a few countries, if any, have actually implemented the subject of paragraph 4 of Article 

199 of the VAT Directive into their legal system. The VAT Directive had set the deadline 

for reporting on fraudulent activities for June 2017 but so far, no countries have set the 

same deadline. However, we believe it is important to introduce an obligation on 

reporting of fraudulent activities into the legal systems of CPs in order to prevent possible 

tax fraud issues. A body of Energy Community could be established to serve as a focal 

point for monitoring and information exchange purposes related to reporting of 

fraudulent activities. 
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Possibility of deduction 

As far as for possibility of deduction (refund) to persons not established in the CPs, the 

majority of countries have rules regarding such deductions, but they are to be further 

harmonized with the VAT Directive. For example, the VAT directive allows deductions for 

taxable persons who are not established in the Member State in which they purchase 

goods and services if they are established in another Member state. Such deductions are 

also possible for taxable persons not established in the territory of the Community in 

compliance with the Directive 86/560/EEC. However, certain countries impose further 

rules and conditions (such as the maximum amount) that are to be met in order to receive 

refund which is not in line with the VAT Directive. 

A supplier established and registered outside the CPs should be authorized to supply 

domestic customers, as long as these customers may be considered as taxable persons, i.e. 

holding relevant VAT identification. This issue can be solved with the introduction of the 

Institute of tax representative and reciprocity principle. 

Liability for payment of VAT 

Further harmonization is needed for defining the rules for persons liable for payment of 

VAT to authorities in relation to the supply of energy and gas. The majority of countries 

does not specify the person who is liable for VAT payment and this is especially important 

when it comes to the supply of energy and gas. Therefore, a common principle should be 

defined where VAT is payable by any person identified for VAT purposes in the CP in which 

the tax is due…., if the supplies are carried out by a taxable person not established within the 

CP. 

  

F.2 Optimum requirements for harmonization of VAT rules on network 

energy related transactions 

It is our opinion that the best choice would be to implement a number of particulate 

provisions of the VAT Directive into the legislation of the Contracting Parties in order to 

facilitate a gas and electricity market functioning among Contracting Parties and between 

the EU Member States and Contracting Parties that is based on the same VAT principles. 

These optimum implementations are elaborated in the following table. 

Table 4: Optimum implementations 

Principle / definition Explanation 

The definition of Art. 9 of the VAT Directive 

regarding taxable persons states that any 

person who, independently, carries out in any 

place any economic activity, whatever the 

purpose or results of that activity.  

 

 

Art. 13 and Annex 1 of the VAT Directive 

regarding states, regional and local 

Although most of the Contracting Parties have 

a similar or even the same definition, it would 

be good to introduce this unified definition in 

order to remove any doubt on this subject, 

especially between states (Contracting Parties 

and EU Member States. 

 

 It would be beneficial to include the 

exemption related to the State and 
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government authorities and other bodies 

governed by public law. 

governmental bodies regarding taxable 

persons of Art. 13 of the VAT Directive in this 

definition. Mostly because of the fact that 

certain state owned companies and/or bodies 

in the Contracting Parties quite actively 

participate in the gas and/or electricity 

market. This definition would clarify their 

rights and obligations in relation to VAT. 

 

Art. 31-36 of the VAT Directive determines the 

place of supply of goods.  

 

Art. 44 of the VAT Directive defines the place 

of supply of services to a taxable person.  

The place of supply of goods and services that 

is defined in the VAT Directive should be 

implemented in the Contracting Parties in 

order to unify the place of taxation of VAT. 

Without a uniform definition of place of 

supply, it would be impossible to harmonize 

the place of taxation.  

 

Treatment of electricity and gas as goods as 

stated in Art. 15 of the VAT Directive. 

Electricity and gas shall be treated as tangible 

property in all Contracting Parties.  

Supply of goods (gas and electricity) to a 

taxable dealer (Business to Business) of 

Art. 38 of the VAT Directive determines that, in 

case of the supply of gas through the natural 

gas distribution system, or of electricity, to a 

taxable dealer, the place of supply shall be 

deemed to be the place where that taxable 

dealer has established his business or has a 

fixed establishment for which the goods are 

supplied, or, in the absence of such a place of 

business or fixed establishment, the place 

where he has his permanent address or 

usually resides. 

Taxable dealer shall mean a taxable person 

whose principal activity in respect of 

purchases of gas or electricity is reselling 

those products and whose own consumption 

of those products is negligible. 

 

Supply of goods (gas and electricity) to the 

customer (Business to Customer) of Art. 39 

of the VAT Directive states that, in case of the 

supply of gas through the natural gas 

distribution system, or of electricity, where 

such a supply is not covered by Article 38, the 

place of supply shall be deemed to be the place 

where the customer effectively uses and 

consumes the goods. 

These provisions (Article 38 and 39 of the VAT 

Directive) are introduced in the EU to enable 

cross border trade and facilitate proper 

market functioning.  

 

Member States may apply a reduced rate to 

the supply of natural gas, electricity, or district 

heating in accordance with Art. 99 and 102 of 

the VAT Directive.  

The consultant recommends to allow this 

provision to be implemented in the 

Contracting Parties as a way to keep some 
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control over the overall costs of  electricity and 

natural gas for the end consumers.  

 

Art. 143 of the VAT Directive obliges Member 

States to exempt the importation of gas 

through a natural gas system or any network 

connected to such a system or fed in from a 

vessel transporting gas into a natural gas 

system or any upstream pipeline network, of 

electricity or of heat or cooling energy through 

heating or cooling networks. 

The same argument of market functioning 

applies here for the implementation of this 

provision in Contracting Parties. In order to 

have fair and non-discriminatory trade 

between Contracting Parties and EU Member 

States, the provisions on import and export 

have to be implemented.  The provision clearly 

ensures no taxation of goods in transit. 

Art. 146 of the VAT Directive determines that 

Member States exempt the supply of goods 

dispatched or transported to a destination 

outside the Community by or on behalf of the 

vendor, and the supply of goods dispatched or 

transported to a destination outside the 

Community by or on behalf of a customer not 

established within their respective territory, 

with the exception of goods transported by the 

customer himself for the equipping, fueling 

and provisioning of pleasure boats and private 

aircraft or any other means of transport for 

private use. 

Reverse charge provision of Art. 199a, 

Paragraph 1 of the VAT Directive allows 

Member States to, until 31 December 2018 

and for a minimum period of two years, 

determine that the person liable for payment 

of VAT is the taxable person to whom the 

following supplies are made: (i) supplies of gas 

and electricity to a taxable dealer and (ii) 

supplies of gas and electricity certificates 

According to VAT Directive 2006/112/EC 

Article 193, person liable for the payment of 

VAT is the person supplying the goods or 

services, principle which can lead to “missing 

trader fraud”.  As a possible solution, the RCM 

was introduced to allow Member States to 

tackle VAT fraud. The RCM was introduced as 

an optional measure which is supposed to 

apply until  the end of 2018. Nevertheless, the 

practical experience has shown the benefits of 

RCM, which was also stressed at the workshop 

held by EnCS in Vienna, on April 26, 2017 

where energy traders and PX operators 

confirmed the importance of RCM. Therefore, 

even though RCM is not obligatory 

mechanism, it is highly recommended to be 

incorporated in legislative framework of CPs 

to combat tax frauds. 

The provisions on Reporting of fraudulent 

activities of Art. 199a, paragraph 4 of the VAT 

Directive oblige Member States to submit a 

report on fraudulent activities to the 

Commission. 

The EU legislation in the field of 

administrative co-operation and mutual 

assistance between Member States’ tax and 

customs authorities provides tools to share 

information in order to prevent tax fraud, tax 

evasion and tax avoidance. It allows, for 

example, exchanging tax information 

automatically, spontaneously or upon request. 
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Some sort of center for registration of 

fraudulent activities noticed by Contracting 

Parties would be recommended. This role 

might be taken by the Energy Community 

Secretariat, which might be a liaison to the 

Commission regarding fraudulent activities. In 

this way, there would be some sort of 

necessary monitoring system, especially when 

the tax burden is laid upon a party that is not 

under control of the supplying party. 

 

VAT Refund. Art. 171 of the VAT Directive 

states that VAT shall be refunded to taxable 

persons who are not established within the 

territory of the Community in accordance with 

the detailed implementing rules laid down in 

Directive 86/560/EEC.37 
 

Because of equal treatment, this provision on 

VAT refund will have to be implemented in all 

Contracting Parties as well. 

 

 

                                                        
37 A taxable person not established in the territory of the Community’ shall mean a taxable person as referred to in Article 4 (1) of 

Directive 77/388/EEC who, during the period referred to in Article 3 (1) of this Directive, has had in that territory neither his business 

nor a fixed establishment from which business transactions are effected, nor, if no such business or fixed establishment exists, his 

permanent address or usual place of residence, and who, during the same period, has supplied no goods or services deemed to have 

been supplied in the Member State referred to in Article 2, with the exception of: 

(a) transport services and services ancillary thereto, exempted pursuant to Article 14 (1) (i), Article 15 or Article 16 (1), B, C and D of 

Directive 77/388/EEC; 

(b) services provided in cases where tax is payable solely by the person to whom they are supplied, pursuant to Article 21 (1) (b) of 

Directive 77/388/EEC; 
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G. PROPOSAL OF NECESSARY CHANGES IN THE NATIONAL 

LEGISLATION, BOTH PRIMARY AND SECONDARY, FOR EACH 

CONTRACTING PARTY 

G.1 Albania 

Although Albania has aligned the largest part of its VAT legislation with the VAT Directive, 

some articles still remain to be aligned and/or amended in order to be compatible with 

the VAT Directive. 

The Albanian legislation did not implement any rules as stated in Art. 59a of the VAT 

Directive for the avoidance of double taxation, non-taxation, or distortion of competition. 

It is, therefore, suggested to implement the following regulation in the VAT Law in the 

Republic of Albania: 

‘’ Par. 3 of Art. 25 - For the purpose of avoiding double taxation, non-taxation, or distortion 

of competition, the Minister of Finance shall be authorized, as an exception to paragraphs 1 

and 2 of Article 24 and to paragraph 1 of this Article, to determine the place of provision of 

certain services according to the place where the services actually have been used and 

consumed.’’ 

Furthermore, Article 57 of the Albanian VAT Law sets a VAT rate of 0 for export 

transactions of supplies, whereas the VAT Directive exempts all supplies of goods outside 

the Community. Because of the fact that a general exemption lessens the burden it is 

suggested that the Albanian VAT Law be amended in the following way, based on Art. 147 

of the VAT Directive: 

‘’Art. 57 - The following export transactions shall be exempt from VAT: 

a) the supply of goods dispatched or transported outside of the territory of the Republic of 

Albania, by or on behalf of the vendor;  

b) the supply of goods dispatched or transported to a destination outside the Republic of 

Albania by or on behalf of a customer not established within the territory of the Republic of 

Albania.  

This provision is not applied to goods transported by the customer himself for the equipping, 

fueling, and provisioning of pleasure boats and private aircraft or any other means of 

transport for private use.’’ 

Art. 70 of the Albanian VAT Law mentions the right for deduction of VAT however, it is 

not in line with the provisions of Art. 171 of the VAT Directive. Therefore the following 

amendment is advised: 

‘’ VAT shall be refunded to taxable persons who are not established within the territory of 

Albania.’’ 

The reverse charge mechanism is recognized in the Albanian VAT Law, but there is no 

mention of any reporting mechanism on fraudulent activities as stated in Article 199a 
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paragraph 4 of the VAT Directive. The suggestion is that the following article should be 

implemented in the Albanian VAT Law: 

‘’Art. 86a - The Minister of Finance shall determine the conditions for producing a report on 

fraudulent activities in the territory of Republic of Albania in relation to supplies of gas and 

electricity.’’ 

Article 86 of the Albanian VAT Law should be amended in order to include electricity and 

gas in the regulation:  

‘’ Art. 86a - VAT shall be payable by any person who is identified for VAT purposes in the 

Republic of Albania in which the tax is due and to whom goods are supplied in the 

circumstances specified in Article 21, if the supplies are carried out by a taxable person not 

established in the Republic of Albania.’’ 
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G.2 Bosnia and Herzegovina  

The Law on value-added tax in Bosnia and Herzegovina has to be amended in quite a few 

parts. Certain basic principles of the VAT Directive should be implanted in order to align 

the legislation with the European Acquis in order to enhance trade with EU countries and 

other neighboring countries.  

The VAT Law should mention electricity and gas in the exception of VAT for state bodies, 

the suggested amendment as follows: 

‘’Par. 7 of Art. 12 - The bodies referred to paragraph 6 of this Article shall be regarded as 

taxable persons in respect of activities of supplying of water, gas, electricity and thermal 

energy, provided that those activities are not carried out on such a small scale as to be 

negligible.’’ 

The VAT Law makes no references to services related to the provision of access to a 

natural gas or to the electricity system. Therefore, it is necessary to implement Article 44 

of the VAT Directive as a whole. For provision of access to the natural gas or electricity 

distributions system to taxable persons, the general rule with respect to the place of 

supply of services should be based on the place where the recipient is established, rather 

than where the supplier is established. To this end, the following provision should be 

introduced into the VAT Law:   

’For the services related to electricity and gas networks, the place of supply of services to a 

taxable person acting as such shall be the place where that person has established his 

business. If those services are provided to a fixed establishment of the taxable person located 

in a place other than the place where he has established his business, the place of supply of 

those services shall be the place where that fixed establishment is located. In the absence of 

such place of establishment or fixed establishment, the place of supply of services shall be the 

place where the taxable person who receives such services has his permanent address or 

usually resides. The place of supply of services to a non-taxable person shall be the place 

where the supplier has established his business 

Furthermore, Articles 38 and 39 of the VAT Directive are not implemented in the 

legislation. The mentioned articles define the key principles of VAT regarding supply of 

gas and electricity to taxable dealers and customers, and should for that reason be 

implemented in the VAT Law:  

‘’In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a taxable dealer, the place of supply shall be deemed to be the place where that taxable 

dealer has established his business or has a fixed establishment for which the goods are 

supplied, or, in the absence of such a place of business or fixed establishment, the place where 

he has his permanent address or usually resides. 

Taxable dealer shall mean a taxable person whose principal activity in respect of purchases 

of gas or electricity is reselling those products and whose own consumption of those products 

is negligible.’’ 

and, 
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‘’In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a customer, the place of supply shall be deemed to be the place where the customer 

effectively uses and consumes the goods. 

Where all or part of the gas or electricity is not effectively consumed by the customer, those 

non-consumed goods shall be deemed to have been used and consumed at the place where 

the customer has established his business or has a fixed establishment for which the goods 

are supplied. In the absence of such a place of business or fixed establishment, the customer 

shall be deemed to have used and consumed the goods at the place where he has his 

permanent address or usually resides.’’ 

The VAT Law does not recognize the possibility of different, lower VAT rates for electricity 

and gas. Thus, it is recommendable to make the following amendment: 

‘A reduced rate of not less than 5 % may be applied to the supply of natural gas, of electricity 

or of district heating.’’  

Regarding the importation of gas and energy recognized in Article 143 of the VAT 

Directive, the following amendment should be made to the VAT Law: 

‘’Subpar. p of Par. 1 of Art. 26 - The following shall be exempt from VAT: 

1.– 8. (..) 

9. the importation of gas through a natural gas system or any network connected to such a 

system or fed in from a vessel transporting gas into a natural gas system or any upstream 

pipeline network, of electricity or of heat or cooling energy through heating or cooling 

networks.’’ 

Regarding the exportation of gas and energy recognized in Article 146 of the VAT 

Directive, the following amendment should be made to the VAT Law: 

‘’The following shall be exempt from VAT: 

a) the supply of goods dispatched or transported to a destination outside Bosnia and 

Herzegovina by or on behalf of the vendor; 

b.) the supply of goods dispatched or transported to a destination outside Bosnia and 

Herzegovina by or on behalf of a customer not established in Bosnia and Herzegovina.’’ 

Reverse charge as stated in the VAT Directive is not mentioned. Introduction of the 

reverse charge mechanism is recommended as follows:  

‘’The person liable for payment of VAT is the taxable person to whom supplies of gas and 

electricity to a taxable dealer and supplies of gas and electricity certificates are made.’’ 

Also, an amendment regarding reporting on results of the applied reverse charge  

mechanism should be included in the VAT Law: 
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‘Responsible body shall determine the conditions for producing a report on fraudulent 

activities in territory of the Republic of Bosnia and Herzegovina in relation to supplies of gas 

and electricity.’’ 

Regarding Deductions (refunds to persons not established in Bosnia and Herzegovina) 

the following amendment should be made to Article 53 of the VAT Law:  

VAT shall be refunded to taxable persons who are not established in the Republic of Bosnia 

and Herzegovina in which they purchase goods and services or import goods subject to VAT, 

or they have only carried out the supply of goods or services to a person liable for payment 

of VAT. 

It is also necessary to align the definitions of persons liable for payment of VAT with the 

VAT Directive with the following provisions:  

A taxable person who has a fixed establishment within the territory of the Republic of Bosnia 

and Herzegovina where the tax is due shall be regarded as a taxable person who is not 

established within the Republic of Bosnia and Herzegovina when the following conditions 

are met: 

a.) he makes a taxable supply of goods or of services within the territory of the Republic of 

Bosnia and Herzegovina; 

b.) an establishment which the supplier has within the territory of the Republic of Bosnia 

and Herzegovina does not intervene in that supply. 

VAT shall be payable by any person who is identified for VAT purposes in the Republic of 

Bosnia and Herzegovina in which the tax is due and to whom goods are supplied in the 

circumstances specified in the articles which define supply of goods (gas and electricity) to 

the taxable dealer or to the customer, if the supplies are carried out by a taxable person not 

established in the Republic of Bosnia and Herzegovina. 
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G.3 Former Yugoslav Republic of Macedonia  

The Law on Value-added Tax of the Former Yugoslav Republic of Macedonia (FYR of 

Macedonia) is partly in line with the VAT Directive. A few amendments should be made in 

order for the VAT Law to be aligned with the EU Acquis.  

The VAT Law should contain the following article regarding the exemption of state bodies: 

‘’The state bodies, the bodies of the local self-government units and other public-legal bodies 

shall be regarded as taxable persons in respect of activities of supplying of water, gas, 

electricity and thermal energy.’’ 

Articles 38 and 39 of the VAT Directive are to be implemented in full in the VAT Law in 

the following manner: 

‘’In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a taxable dealer, the place of supply shall be deemed to be the place where that taxable 

dealer has established his business or has a fixed establishment for which the goods are 

supplied, or, in the absence of such a place of business or fixed establishment, the place where 

he has his permanent address or usually resides.’’ 

‘’Taxable dealer shall mean a taxable person whose principal activity in respect of purchases 

of gas or electricity is reselling those products and whose own consumption of those products 

is negligible. 

In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a customer, the place of supply shall be deemed to be the place where the customer 

effectively uses and consumes the goods.’’ 

‘’Where all or part of the gas or electricity is not effectively consumed by the customer, those 

non-consumed goods shall be deemed to have been used and consumed at the place where 

the customer has established his business or has a fixed establishment for which the goods 

are supplied. In the absence of such a place of business or fixed establishment, the customer 

shall be deemed to have used and consumed the goods at the place where he has his 

permanent address or usually resides.’’ 

It is also recommended that the VAT Law offers the possibility to introduce reduced VAT 

rates for electricity and gas, thus the following article should be included: 

‘’The Minister of Finance may enact a reduced rate of not less than 5 % to the supply of 

natural gas, of electricity or of district heating.’’ 

It is also necessary to exempt the import of gas and electricity from VAT by including the 

following in the VAT Law: 

‘’The importation of gas through a natural gas system or any network connected to such a 

system or fed in from a vessel transporting gas into a natural gas system or any upstream 

pipeline network, of electricity, or of heat or cooling energy through heating or cooling 

networks shall be exempted from VAT.’’ 
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Also, export of gas and electricity needs to be exempted from VAT by including the 

following: 

‘’The following export transactions are exempted from VAT: 

a) the supply of goods dispatched or transported outside of the territory of the FYR of 

Macedonia, by or on behalf of the vendor;  

b) the supply of goods dispatched or transported to a destination outside the FYR of 

Macedonia by or on behalf of a customer not established within the territory of the FYR of 

Macedonia.’’ 

In FYR of Macedonia the reverse charge is not implemented. Therefore, in order to 

establish a compatible trading and taxation system with the surrounding countries that 

do apply reverse charge, the RCM should be implemented: 

‘’The person liable for payment of VAT is the taxable person to whom the following supplies 

are made: supplies of gas and electricity to a taxable dealer and supplies of gas and 

electricity certificates.’’ 

‘’The Minister of Finance shall determine the conditions for producing a report on fraudulent 

activities in territory of the FYR of Macedonia in relation to supplies of gas and electricity.’’ 

To complete the definitions and regulations regarding VAT, FYR of Macedonia should 

implement the following regulations regarding definitions of persons liable to pay VAT: 

‘’A taxable person who has a fixed establishment within the territory of the FYR of Macedonia 

where the tax is due shall be regarded as a taxable person who is not established within the 

FYR of Macedonia when the following conditions are met: 

a.) he makes a taxable supply of goods or of services within the territory of the FYR of 

Macedonia; 

b.) an establishment which the supplier has within the territory of the FYR of Macedonia 

does not intervene in that supply. 

VAT shall be payable by any person who is identified for VAT purposes in the FYR of 

Macedonia in which the tax is due and to whom goods are supplied in the circumstances 

specified in Articles which define supply of goods (gas and electricity) to a taxable dealer or 

to the customer, if the supplies are carried out by a taxable person not established in the FYR 

of Macedonia.’’ 

Currently, the general definition of supply of services is not aligned with the Directive, 

though an exception is made in relation to access to electricity network in case of 

congestions. Such a provision is too narrow, and limits development of other cross border 

services, such as provision of ancillary series. Therefore, we suggest  Article 14 be 

amended in the sense that the general rule regarding provision of services to taxable 

persons is introduced. The amended article would read:  

“’For the services related to electricity and gas networks, the place of supply of services to a 

taxable person acting as such shall be the place where that person has established his 
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business. However, if those services are provided to a fixed establishment of the taxable 

person located in a place other than the place where he has established his business, the 

place of supply of those services shall be the place where that fixed establishment is located. 

In the absence of such place of establishment or fixed establishment, the place of supply of 

services shall be the place where the taxable person who receives such services has his 

permanent address or usually resides.”38The place of supply of services to a non-taxable 

person shall be the place where the supplier has established his business. 

 

 

  

                                                        
38 We actually believe this article would benefit from a complete overhaul in the sense that it should be re written in 
accordance with the relevant provisions of the Directive.  
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G.4 Georgia  

The Georgian Tax Code has to be amended in various parts in order for it to be compatible 

with legislation of the European Union with the aim to facilitate trade of supplies and 

services regarding gas and electricity.  

First of all, the Tax Code will have to define the role of State Bodies regarding gas and 

electricity more clearly by including the following provisions: 

‘’States, regional and local government authorities and other bodies governed by public law 

shall not be regarded as taxable persons in respect of the activities or transactions in which 

they engage as public authorities, even where they collect dues, fees, contributions or 

payments in connection with those activities or transactions. 

The bodies referred to in the previous paragraph of this Article shall be regarded as taxable 

persons in respect of activities of supplying of water, gas, electricity and thermal energy, 

provided that those activities are not carried out on such a small scale as to be negligible.’’ 

The Georgian Tax Code will have to be amended regarding the definition of the place of 

supply, it should contain an article with the following content: 

‘’For the services related to electricity and gas networks, the place of supply of services to a 

taxable person acting as such shall be the place where that person has established his 

business. If those services are provided to a fixed establishment of the taxable person located 

in a place other than the place where he has established his business, the place of supply of 

those services shall be the place where that fixed establishment is located. In the absence of 

such place of establishment or fixed establishment, the place of supply of services shall be the 

place where the taxable person who receives such services has his permanent address or 

usually resides. The place of supply of services to a non-taxable person shall be the place 

where the supplier has established his business.’’ 

The Georgian legislation did not implement any rules as stated in Art. 59a of the VAT 

Directive for the avoidance of double taxation, non-taxation, or distortion of competition. 

It is, therefore, suggested to implement the following regulation in the Tax Code: 

‘’For the purpose of avoiding double taxation, non-taxation, or distortion of competition, the 

relevant authority shall be authorized, to determine the place of provision of certain services 

according to the place where the services actually have been used and consumed.’’ 

The second paragraph of Article 165 defining the place of supply as Georgia in case the 

supply takes place outside Georgia should be deleted, and it should be replaced by the 

following paragraph: 

‘’For the purpose of avoiding double taxation, non-taxation or distortion of competition, the 

Minister of finance shall be authorized, to determine the place of provision of certain services 

according to where the services has actually been used and consumed.’’ 

Regarding the place of supply of gas and electricity, the following should be included in 

order to define the taxable dealer, a notion that currently does not exist in the Tax Code: 
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‘’In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a taxable dealer, the place of supply shall be deemed to be the place where that taxable 

dealer has established his business or has a fixed establishment for which the goods are 

supplied, or, in the absence of such a place of business or fixed establishment, the place where 

he has his permanent address or usually resides. 

Taxable dealer shall mean a taxable person whose principal activity in respect of purchases 

of gas or electricity is reselling those products and whose own consumption of those products 

is negligible.’’ 

In order to differ the supply of gas and electricity to a customer from the supply to a 

taxable dealer, it is suggested to include the following in the Tax Code: 

‘’In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a customer, the place of supply shall be deemed to be the place where the customer 

effectively uses and consumes the goods. 

Where all or part of the gas or electricity is not effectively consumed by the customer, those 

non-consumed goods shall be deemed to have been used and consumed at the place where 

the customer has established his business or has a fixed establishment for which the goods 

are supplied. In the absence of such a place of business or fixed establishment, the customer 

shall be deemed to have used and consumed the goods at the place where he has his 

permanent address or usually resides.’’  

The Georgian Tax Code should foresee to have a reduced tariff for gas and electricity: 

‘’The Minister of Finance may apply a reduced rate of not less than 5 % to the supply of 

natural gas, of electricity or of district heating.’’ 

Import of gas through a natural gas system or any network connected to such a system or 

fed in from a vessel transporting gas into a natural gas system or any upstream pipeline 

network, or of electricity should be exempt from VAT, therefore an amendment should be 

made: 

‘’The following shall be exempt from VAT: 

 - the importation of gas through a natural gas system or any network connected to such a 

system or fed in from a vessel transporting gas into a natural gas system or any upstream 

pipeline network, of electricity or of heat or cooling energy through heating or cooling 

networks.’’ 

Reverse charge related to gas and electricity does not currently exist in the Georgian Tax 

Code, the following should be implemented: 

‘’The person liable for payment of VAT is the taxable person to whom the following supplies 

are made: supplies of gas and electricity to a taxable dealer and supplies of gas and 

electricity certificates.’’ 

and 
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‘’The Minister of Finance shall determine the conditions for producing a report on fraudulent 

activities in territory of the Republic of Georgia in relation to supplies of gas and electricity.’’ 

In order to completely align the rules for deductions with the VAT Directive the following 

should be implanted in the Tax Code: 

‘’VAT shall be refunded to taxable persons who are not established in the Republic of Georgia 

in which they purchase goods and services or import goods subject to VAT, or they have only 

carried out the supply of goods or services to a person liable for payment of VAT.’’ 

Finally, the Tax Code should contain a definition of the persons liable to pay VAT: 

‘’VAT shall be payable by any person who is identified for VAT purposes in the Republic of 

Georgia in which the tax is due and to whom goods are supplied in the circumstances 

specified in Articles which define supply of goods (gas and electricity) to a taxable dealer or 

to the customer, if the supplies are carried out by a taxable person not established in the 

Republic of Georgia.’’ 
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G.5 Kosovo* 

The Law on Value-Added Tax of Kosovo* is mostly in line with the VAT directive. Only a 

few amendments will have to be made in order for the VAT Law to be completely aligned 

with the EU Acquis.  

Because there is no mention of fraudulent activities in the VAT Law of Kosovo*, the 

following should be implemented: 

 ‘’The Minister of Economy and Finance shall determine the conditions for producing a 

report on fraudulent activities in the territory of Kosovo* in relation to supplies of gas and 

electricity.’’  
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G.6 Moldova  

The Fiscal Code of Moldavia is largely in line with the VAT Directive. A few amendments 

will have to be made in order for the Code to be aligned with the EU Acquis.  

In order to prevent double taxation, no taxation or distortion of competition, the following 

article should be implemented regarding the place of supply of services: 

‘’For the purpose of avoiding double taxation, non-taxation or distortion of competition, the 

Minister of finance shall be authorized, to determine the place of provision of certain services 

according to where the services has actually been used and consumed.’’ 

Even though the Code captures the essence of principles related to place of supply of 

services, we believe it might be beneficial a more straightforward definition is introduced, 

such as:  

For the services related to electricity and gas networks, the place of supply of services to a 

taxable person acting as such shall be the place where that person has established his 

business. If those services are provided to a fixed establishment of the taxable person located 

in a place other than the place where he has established his business, the place of supply of 

those services shall be the place where that fixed establishment is located. In the absence of 

such place of establishment or fixed establishment, the place of supply of services shall be the 

place where the taxable person who receives such services has his permanent address or 

usually resides The place of supply of services to a non-taxable person shall be the place 

where the supplier has established his business. 

The Code does not differentiate supply to a customer from supply to a taxable dealer, 

therefore, the following should be adapted: 

‘’In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a taxable dealer, the place of supply shall be deemed to be the place where that taxable 

dealer has established his business or has a fixed establishment for which the goods are 

supplied, or, in the absence of such a place of business or fixed establishment, the place where 

he has his permanent address or usually resides.’’ 

‘’Taxable dealer shall mean a taxable person whose principal activity in respect of purchases 

of gas or electricity is reselling those products and whose own consumption of those products 

is negligible.’’ 

For the same reason as mentioned above, the Code should contain: 

‘’In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a customer, the place of supply shall be deemed to be the place where the customer 

effectively uses and consumes the goods.’’ 

‘’Where all or part of the gas or electricity is not effectively consumed by the customer, those 

non-consumed goods shall be deemed to have been used and consumed at the place where 

the customer has established his business or has a fixed establishment for which the goods 

are supplied. In the absence of such a place of business or fixed establishment, the customer 
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shall be deemed to have used and consumed the goods at the place where he has his 

permanent address or usually resides.’’ 

Since no provisions on reverse charge are mentioned in the Code, the following should be 

implemented: 

‘’The person liable for payment of VAT is the taxable dealer to whom supplies of gas and 

electricity and supplies of gas and electricity certificates are made.’’ 

With the reverse charge provision, a provision on reporting the reverse charge 

implementation should be incorporated in the Code: 

‘’The Minister of Finance shall determine the conditions for producing a report on fraudulent 

activities in territory of the Republic of Moldova in relation to supplies of gas and electricity.’’ 
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G.7 Montenegro 

The Law on Value-Added Tax of Montenegro is partly in line with the VAT directive. Some 

amendments will have to be made in order for the VAT Law to be aligned with the EU 

Acquis.  

The VAT Law should contain the following article regarding the exemption of state bodies: 

‘’The state bodies, the bodies of the local self-government units and the other public-legal 

bodies shall be regarded as taxable persons in respect of activities of supplying of water, gas, 

electricity and thermal energy.’’ 

The Montenegrin legislation did not implement any rules as stated in Art. 59a of the VAT 

Directive for the avoidance of double taxation, non-taxation, or distortion of competition. 

It is, therefore, suggested to implement the following regulation in the VAT Law: 

‘’For the purpose of avoiding double taxation, non-taxation, or distortion of competition, the 

relevant authority shall be authorized, to determine the place of provision of certain services 

according to the place where the services actually have been used and consumed.’’ 

Articles 38 and 39 of the VAT Directive are to be implemented in full in the VAT Law in 

the following manner: 

‘’In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a taxable dealer, the place of supply shall be deemed to be the place where that taxable 

dealer has established his business or has a fixed establishment for which the goods are 

supplied, or, in the absence of such a place of business or fixed establishment, the place where 

he has his permanent address or usually resides.’’ 

‘’Taxable dealer shall mean a taxable person whose principal activity in respect of purchases 

of gas or electricity is reselling those products and whose own consumption of those products 

is negligible. 

In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a customer, the place of supply shall be deemed to be the place where the customer 

effectively uses and consumes the goods.’’ 

‘’Where all or part of the gas or electricity is not effectively consumed by the customer, those 

non-consumed goods shall be deemed to have been used and consumed at the place where 

the customer has established his business or has a fixed establishment for which the goods 

are supplied. In the absence of such a place of business or fixed establishment, the customer 

shall be deemed to have used and consumed the goods at the place where he has his 

permanent address or usually resides.’’ 

In relation to place of supply of service, the VAT law defines that the place of taxable 

transaction is the place where service provider  has its seat, with the exception of services 

related to access to electricity and natural gas networks which are taxed at the place 

where service recipient is established. Such a definition might be interpreted too 

narrowly especially when it comes to provision of other energy related services across 

borders (such as provision of ancillary services).  Therefore, we believe an amendment 
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should be introduced as follows: “ For services related to electricity and gas networks, the 

place of supply of services to a taxable person acting as such shall be the place where that 

person has established his business. If those services are provided to a fixed establishment of 

the taxable person located in a place other than the place where he has established his 

business, the place of supply of those services shall be the place where that fixed 

establishment is located. In the absence of such place of establishment or fixed 

establishment, the place of supply of services shall be the place where the taxable person who 

receives such services has his permanent address or usually resides The place of supply of 

services to a non-taxable person shall be the place where the supplier has established his 

business.” 

It is also necessary to exempt the import of gas and electricity from VAT: 

‘’The importation of gas through a natural gas system or any network connected to such a 

system or fed in from a vessel transporting gas into a natural gas system or any upstream 

pipeline network, of electricity or of heat or cooling energy through heating or cooling 

networks shall be exempt from VAT.’’ 

Montenegro did not implement a reverse charge. In order to establish a fair trade 

relationship with the surrounding countries that do apply reverse charge, reverse charge 

should be implemented: 

‘’The person liable for payment of VAT is the taxable person to whom supplies of gas and 

electricity, and supplies of gas and electricity certificates are made.’’ 

‘’The Minister of Finance shall determine the conditions for producing a report on fraudulent 

activities in territory of Montenegro in relation to supplies of gas and electricity.’’ 

To complete the definitions and regulations regarding VAT, The VAT Law should contain 

the following regulations regarding definitions of persons liable to pay VAT: 

‘’A taxable person who has a fixed establishment within the territory of Montenegro where 

the tax is due shall be regarded as a taxable person who is not established within Montenegro 

when the following conditions are met: 

a.) he makes a taxable supply of goods or of services within the territory of Montenegro; 

b.) an establishment which the supplier has within the territory of Montenegro does not 

intervene in that supply. 

VAT shall be payable by any person who is identified for VAT purposes in Montenegro in 

which the tax is due and to whom goods are supplied in the circumstances specified in 

Articles which define supply of goods (gas and electricity) to a taxable dealer or to the 

customer, if the supplies are carried out by a taxable person not established in Montenegro.’’ 
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G.8 Republic of Serbia  

The Law on Value-Added Tax of the Republic of Serbia is largely in line with the VAT 

Directive. Some amendments will have to be made in order for the VAT Law to be aligned 

with the EU Acquis.  

A suggestion for an amendment of Article 9 of the VAT Law is:  

‘’Art. 9 - The Republic and its authorities, the territorial autonomy and local self-government 

authorities, as well as legal entities established under law or other act of the Republic, 

territorial autonomy, or local government authority, for the purpose of execution of 

activities of the State administration or local government (hereinafter: the Republic, 

authorities and legal entities), shall not be tax payers in terms of the present Law if they are 

engaged in the trade of goods and services within the scope of their responsibility, or for the 

purpose of execution of activities of the State administration or local government. 

The Republic, authorities and legal entities shall be the tax payers in trade of goods and 

services referred to in paragraph 1 of this Article if the tax exemption pursuant to paragraph 

1 of this Article could lead to distortion of competition, as well as in the trade of goods and 

services outside of the scope of their responsibility, or outside the scope of activities of the 

State administration or local government, when such trade is taxable in accordance with the 

present Law. It shall be considered that exemption referred to in paragraph 1 of this Article 

could lead to distortion of competition, pursuant to the present Law, if the trade of goods 

and services referred to in paragraph 1 of this Article, apart from the Republic, authorities 

and legal entities, is also conducted by some other entity. 

The Republic, authorities, and legal entities shall be regarded as taxable persons in respect 

of activities of supplying of water, gas, electricity and thermal energy, provided that those 

activities are not carried out on such a small scale as to be negligible.’’ 

The Serbian legislation did not implement any rules as stated in Art. 59a of the VAT 

Directive for the avoidance of double taxation, non-taxation, or distortion of competition. 

It is, therefore, suggested to implement the following regulation in the VAT Law: 

‘’For the purpose of avoiding double taxation, non-taxation, or distortion of competition, the 

relevant authority shall be authorized, to determine the place of provision of certain services 

according to the place where the services actually have been used and consumed.’’ 

Serbia did implement reverse charge, but there is no obligation under the VAT Law on 

reporting or monitoring the implementation of that provision. It is therefore 

recommended to add: 

 ‘’The Minister of Finance shall determine the conditions for producing a report on 

fraudulent activities in territory of Serbia in relation to supplies of gas and electricity.’’ 

To complete the definitions and regulations regarding VAT, The VAT Law should contain 

the following regulations regarding definitions of persons liable to pay VAT: 
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‘’A taxable person who has a fixed establishment within the territory of Serbia where the tax 

is due shall be regarded as a taxable person who is not established within Serbia when the 

following conditions are met: 

a.) he makes a taxable supply of goods or of services within the territory of Serbia; 

b.) an establishment which the supplier has within the territory of Serbia does not intervene 

in that supply. 

VAT shall be payable by any person who is identified for VAT purposes in Serbia in which the 

tax is due and to whom goods are supplied in the circumstances specified in Articles which 

define supply of goods (gas and electricity) to a taxable dealer or to the customer, if the 

supplies are carried out by a taxable person not established in Serbia.’’ 



P a g e  | 86 

 

 

Study on Examining the Implementation of the EU Acquis on Value-Added Tax in the Energy Community 

Legal Order 

 

G.9 Ukraine 

The Tax Code of Ukraine is not quite in line with the VAT Directive. Some amendments 

will have to be made in order for the Tax Code to be aligned with the EU Acquis.  

In order to exempt state bodies from VAT a suggestion for an amendment is:  

‘The Republic, regional and local government authorities, and other bodies governed by 

public law shall be regarded as taxable persons in respect of activities of supplying of water, 

gas, electricity and thermal energy, provided that those activities are not carried out on such 

a small scale as to be negligible.’’ 

Because of the lack of provisions on double taxation, the following should be implemented 

in the Tax Code: 

‘’For the purpose of avoiding double taxation, non-taxation, or distortion of competition, the 

Minister of Finance shall be authorized, to determine the place of provision of certain 

services according to where the services has actually been used and consumed.’’ 

The VAT Directive contains a provision on the place of supply of the provision of access to 

a natural gas or to the electricity system, the Tax Code does not. Therefore, it is necessary 

to introduce an amendment that should read:  

For services related to electricity and natural gas networks the place of supply of services to 

a taxable person acting as such shall be the place where that person has established his 

business. If those services are provided to a fixed establishment of the taxable person located 

in a place other than the place where he has established his business, the place of supply of 

those services shall be the place where that fixed establishment is located. In the absence of 

such place of establishment or fixed establishment, the place of supply of services shall be the 

place where the taxable person who receives such services has his permanent address or 

usually resides The place of supply of services to a non-taxable person shall be the place 

where the supplier has established his business. 

Articles 38 and 39 of the VAT Directive are to be implemented in full in the Tax Code in 

the following manner: 

‘’In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a taxable dealer, the place of supply shall be deemed to be the place where that taxable 

dealer has established his business or has a fixed establishment for which the goods are 

supplied, or, in the absence of such a place of business or fixed establishment, the place where 

he has his permanent address or usually resides.’’ 

‘’A taxable dealer shall mean a taxable person whose principal activity in respect of 

purchases of gas or electricity is reselling those products and whose own consumption of 

those products is negligible. 

In the case of the supply of gas through the natural gas distribution system, or of electricity, 

to a customer, the place of supply shall be deemed to be the place where the customer 

effectively uses and consumes the goods.’’ 
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‘’Where all or part of the gas or electricity is not effectively consumed by the customer, those 

non-consumed goods shall be deemed to have been used and consumed at the place where 

the customer has established his business or has a fixed establishment for which the goods 

are supplied. In the absence of such a place of business or fixed establishment, the customer 

shall be deemed to have used and consumed the goods at the place where he has his 

permanent address or usually resides.’’ 

It is also recommended that the Tax Code offers the possibility to introduce reduced VAT 

rates for electricity and gas: 

‘’The Minister of Finance may enact a reduced rate of no less than 5 % to the supply of 

natural gas, of electricity or of district heating.’’ 

The provision that only JSC "National Joint Stock Company" Naftogaz Ukraine is exempt 

from taxation on import is not in line with the VAT Directive. An amendment is to be made 

as follows: 

‘’The importation of gas through a natural gas system or any network connected to such a 

system or fed in from a vessel transporting gas into a natural gas system or any upstream 

pipeline network, of electricity or of heat or cooling energy through heating or cooling 

networks shall be exempt from VAT.’’ 

Export of gas and electricity should also be exempt from VAT, the following is suggested 

to be implemented in the Tax Code: 

‘’The following export transactions shall be exempt from VAT: 

a) the supply of goods dispatched or transported outside of the territory of the Republic of 

Ukraine, by or on behalf of the vendor;  

b) the supply of goods dispatched or transported to a destination outside the Republic of 

Ukraine by or on behalf of a customer not established within the territory of the Republic of 

Ukraine.  

This provision is not applied to goods transported by the customer himself for the equipping, 

fueling and provisioning of pleasure boats and private aircraft or any other means of 

transport for private use.’’ 

The Ukraine did not implement reverse charge, it is therefore recommended to add: 

‘’The person liable for payment of VAT is the taxable person to whom the following supplies 

are made: supplies of gas and electricity to a taxable dealer and supplies of gas and 

electricity certificates.’’ 

and: 

 ‘’The Minister of Finance shall determine the conditions for producing a report on 

fraudulent activities in territory of the Ukraine in relation to supplies of gas and electricity.’’ 
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H. VAT TREATMENT OF SPECIFIC ENERGY RELATED ISSUES  

H.1 Supply of electricity and gas by non-resident suppliers  

Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 

concerning common rules for the internal market in electricity and repealing Directive 

2003/54/EC, OJ L 211, 14.8.2009, p. 55–93 (Electricity Directive) in Article 3(4) and 

Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 

concerning common rules for the internal market in natural gas and repealing Directive 

2003/55/EC, OJ L 211, 14.8.2009, p. 94–136 (Gas Directive) in Article 3(5) require 

Member States to ensure that all customers are entitled to have their electricity and/or 

gas respectively provided by a supplier, subject to the supplier’s agreement, regardless of 

the Member State in which the supplier is registered, as long as the supplier follows the 

applicable trading and balancing rules. In this regard, Member States shall take all 

measures necessary to ensure that administrative procedures do not discriminate against 

supply undertakings already registered in another Member State.  

In what follows, we analyze the implications of this requirement in the context of the VAT 

and energy legislation.   

H.1.1 EU VAT compliance 

For businesses with an EU VAT registration, and providing taxable supplies of goods or 

services, there are a number of requirements to follow to ensure they are fully compliant 

with European VAT regulations (detailed in the VAT Directive). 

H.1.1.1 VAT registration (VAT number) 

For companies operating across the European Union (EU), there may be a requirement to 

register their business with a VAT number in another EU country. The requirements for 

this vary from country to country, but are based on the EU’s VAT Directive. A company 

will be required to complete and submit a local VAT registration form, where each 

Member State has different requirements in terms of required documentation that needs 

to be submitted.  

When selling goods to another business (B2B) established in another EU country, the 

supplier does not charge VAT - if the customer has a valid VAT number. The supplier may 

deduct the VAT which he has paid on related expenses (goods/services bought specifically 

to make those sales). 

If the goods are supplied to end customers (B2C) in another EU country, the supplier 

needs to register there and charge VAT at the rate applicable in that country - unless the 

total value of the sales to that country in the year falls below the limit set by the country 

(EUR 35 000 or EUR 100 000). 

The supply of natural gas and electricity is exempt from this rule (EU Directive Art 17.2), 

which means that the supplier needs to register in another country at the moment of first 

supply to the customer (B2C). 



P a g e  | 89 

 

 

Study on Examining the Implementation of the EU Acquis on Value-Added Tax in the Energy Community 

Legal Order 

 

H.1.2 Tax Agent or Fiscal Representative 

H.1.2.1 The Role and Liability of the Fiscal Representative 

The tax authorities regard a fiscal representative as the local agent of the foreign based 

company. In many cases, the Fiscal Representative is still held jointly and severally liable 

for the taxes of the foreign based company. As a result, it is an industry practice to require 

a full bank guarantee in favor of the Fiscal Representative to protect it from losses. 

In most countries, the Fiscal Representative is required by the local tax code to ensure 

that: 

• The foreign-based company is properly registered with the local tax office. 

• The foreign based company is fully compliant with rules on invoicing, VAT 

treatment, exchange rates etc. 

• Accounting records are maintained to local standards, and that they are readily 

available for inspection by the tax authorities. 

• All VAT and associated filings are correctly prepared and submitted. 

• Enquiries and tax inspections from the VAT office are professionally handled. 

H.1.2.2 EU companies 

Until 2003, all companies trading across European Union borders were required to 

appoint a local Fiscal Representative in each country where they were providing a taxable 

supply. This requirement was simplified by EU VAT Directive 2006/65/EC, which 

required EU Member States to instead allow companies to directly register with the 

relevant tax authorities. 

Barriers to direct VAT registration still remain in several countries. These range from tax 

offices being reluctant to provide simple explanations of the compliance requirements 

and reporting procedures in anything but the local language, e.g. France and Spain; 

through to still requiring the formal appointment of a local tax agent, e.g. Poland and 

Bulgaria. 

H.1.2.3 Non-EU Companies 

More than half of the 28 EU member states oblige non-EU business to appoint a Fiscal 

Representative if they are providing taxable services within their state borders. Since the 

duty to appoint a Fiscal Representative and potentially provide bank guarantees can be 

extremely onerous, many non-EU companies chose to form a company in one EU country 

which can then be used as a platform to obtain simplified direct registrations in the rest 

of the European Union. 

Case Study: Croatia 

In accordance with the EU VAT Directives, a local Croatian fiscal representative or agent 

is not required for a company resident in another EU member state. EU residents may 

register directly with the Croatian Tax Administration. However, a fiscal representative, 
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who is jointly liable for Croatian VAT, is required for non-EU companies. There is a special 

scheme for non-EU companies providing electronically supplied services which allows 

them, under certain circumstances, to register directly with the Croatian VAT authorities. 

 

H.1.3 Impact on EU suppliers supplying natural gas or electricity 

The following tables illustrates the impact of the VAT rules on EU suppliers (example of 

France). 5 covers supplies made to wholesale customers (buying for resale) and 6 to 

supplies made to end customers. All suppliers have to comply with the EU VAT rules: 

1. (VAT Directive, Art 38.) The EU Country (French) supplier supplying natural gas 

(located in a natural gas system within or linked to the EU) or electricity to a 

customer buying for resale who is established: 

Table 5: Impact of VAT rules on the supply of electricity or gas to wholesale customers in 

another country 

 

In France In another EU Member 

State 

Outside EU 

The place of supply is 

France, where the 

customer is established. 

The French VAT will be 

charged on this supply. 

The place of supply is the 

EU Member State where 

the customer has 

established its business. 

(B2B) 

 

The French supplier does 

not need to charge or 

account for French VAT on 

the supply if the customer 

is VAT registered. The 

customer accounts for the 

VAT on a basis of reverse 

charge. 

The place of supply is 

outside the EU (the place 

where the customer is 

established). French VAT 

will be not charged on this 

supply, as it is outside the 

scope of EU VAT. 

2.  (VAT Directive Art. 39) If the EU Country (French) supplier supplying natural gas 

(located in a natural gas system within or linked to EU) or electricity to end 

customer and consumption takes place: 
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Table 6: Impact of VAT rules on the supply of electricity or gas to end customers in 

another country  

In France In another Member State  Outside EU 

The place of supply is 

France, where the 

consumption takes place. 

French VAT will be charged 

on this supply.  

 

 

The place of supply is the EU 

Member State where the 

consumption takes place 

(B2C). 

 

If the customer is not VAT 

registered, the French 

supplier needs to register 

for VAT in the Member state 

where consumption takes 

place and account for VAT 

on this supply in another 

Member State. 

The place of supply is 

outside the EU (the place 

where the consumption 

takes place). 

 

VAT will not be charged on 

this supply, as it is outside 

the scope of EU VAT. 

If the EU supplier wants to 

charge VAT to non-

registered customers 

outside EU, he will have to 

comply with the VAT rules 

of the non-EU country. Most 

of non-EU countries 

requires establishment of 

the Company or a Branch 

office, or at least VAT 

registration and Fiscal 

Representative. 

H.2 Supply of services of provision of access to electricity and natural gas 

system and services directly linked thereto 

According to the VAT Directive, access to natural gas or electricity distribution systems 

provided to a non-taxable person outside the European Union is taxed at the place 

where that person is established, where he has his permanent address or usually resides. 

Currently we do not see the possibility to apply this principle to EnC CPs, hence we will 

not propose introduction of this mechanism.  

 

H.3 Application to Energy Community CPs  

Each CP has its own rules for VAT registration and a mechanism related to tax refunds, 

tax representatives and other requirements related to non-established businesses in each 

country. 

In some CPs, there is no possibility to do business or obtain a VAT refund without 

establishing a company or a branch office. In other countries, VAT registration is not 

obligatory if the foreign supplier supplies goods only B2B, since a reverse charge 

mechanism is applied. In those countries, only B2C transactions require VAT registration, 

as is the case in EU countries. In most countries, the institute of a fiscal representative is 

obligatory.  
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In the following, we analyze the legal requirements in each CP in relation to supply of gas 

and electricity by non-resident firms.  

H.3.1 Albania  

H.3.1.1 Non-established businesses 

A non-established business39 is not required to register for VAT if all its taxable supplies 

in Albania fall under the reverse charge mechanism. 

H.3.1.2 Fiscal representative  

A non-established business must appoint a resident VAT representative to register for 

VAT purposes unless the reverse charge mechanism (RCM) applies. The VAT 

representative may act on behalf of the taxable person for all purposes related to VAT and 

is jointly liable for compliance with all VAT obligations of the non-established business.  

H.3.1.3 Conclusion  

A foreign supplier providing supply of goods and services to a non-taxable (B2C) person 

in Albania should register for VAT purposes by appointing a fiscal representative in 

Albania to account for and pay the VAT liability. A non-established business is not 

required to register for VAT if all its taxable supplies in Albania fall under the reverse 

charge mechanism. 

 

H.3.2 Bosnia and Herzegovina  

H.3.2.1 Non-established businesses  

Any taxpayer who does not have an established business in Bosnia and Herzegovina has 

the right to a refund of input tax which was charged to that person on the basis of the 

supply of goods and services performed by taxpayers in Bosnia and Herzegovina, or which 

was charged on goods imported into Bosnia and Herzegovina. On the condition of 

reciprocity, Bosnia and Herzegovina refunds VAT incurred by businesses that do not have 

a headquarters or a branch office in the country and that satisfy the following additional 

conditions:  

• They do not make any supplies in the country 

• They do not owe any outstanding VAT. 

H.3.2.2 Fiscal representative 

A taxpayer not based in Bosnia and Herzegovina shall, if the taxpayer supplies goods or 

services in Bosnia and Herzegovina, be registered with a tax representative based in 

Bosnia and Herzegovina. The taxpayer and the representative shall be jointly and 

severally liable for the tax that is chargeable under this Law.  

                                                        
39 A “non-established business” is a business that does not have a fixed establishment in the respective CP. 
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H.3.2.3 Conclusion 

A non-established business providing the supply of goods and services should register 

for VAT purposes by appointing a fiscal representative in Bosnia and Herzegovina to 

account for and pay the VAT liability.  

 

H.3.3 Former Yugoslav Republic of Macedonia  

H.3.3.1 Non-established businesses  

Foreign traders may not need a VAT registration number. If a supply is made by a taxpayer 

that does not have his headquarters or a branch office in FYR of Macedonia, the VAT 

reverse charge mechanism applies.  

In FYR of Macedonia, the reverse charge applies to supply of goods and services by foreign 

legal entities to Macedonian taxpayers. Under the reverse charge mechanism, the 

recipient of the goods or services bears the responsibility for the calculation of VAT, the 

submission of a VAT tax return, the payment of tax and the payment of interest in the 

event of a late payment. On the condition of reciprocity, FYR of Macedonia refunds VAT 

incurred by businesses that do not have a headquarters or a branch office in the country 

and that satisfy the following additional conditions:  

• They do not make any supplies in the country 

• They do not owe any outstanding VAT. 

H.3.3.2 Fiscal representatives 

There is no legal possibility of appointment of fiscal representative. 

H.3.3.3 Conclusion 

A foreign service supplier providing services to a non-taxable (B2C) person has to register 

a permanent establishment in the FYR of Macedonia (Company or a Branch). 

H.3.4 Georgia 

H.3.4.1 Non-established businesses  

A “non-established business” is a business that does not have a permanent establishment 

in Georgia. If a business does not have a permanent establishment in Georgia, it may not 

register for VAT even if it makes taxable supplies of goods or services there. Reverse 

charge VAT generally applies to the supply of services made by non-established 

businesses in Georgia.  

H.3.4.2 Fiscal representative 

Non-established businesses cannot recover VAT, because only entities registered for VAT 

in Georgia may claim recovery of input tax. There is no legal possibility of appointment of 

fiscal representative. 
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H.3.4.3 Conclusion  

A foreign service supplier providing supply of goods and services in Georgia has to 

register a permanent establishment in Georgia (Company or a Branch). 

 

H.3.5 Kosovo* 

H.3.5.1 Non-established businesses 

A “non-established business” is a business that does not have a fixed establishment in 

Kosovo*. No VAT registration threshold applies to taxable supplies made in Kosovo* by a 

non-established business  

H.3.5.2 Fiscal representative  

A non-established business must appoint a resident VAT representative to register for 

VAT purposes in Kosovo* regardless of the amount of turnover, unless the reverse charge 

mechanism applies. The VAT representative may act on behalf of the taxable person for 

all purposes related to VAT and is jointly and severally liable for compliance with all VAT 

obligations of the non-established business. The reverse charge mechanism applies to 

supplies of services made by a non-established business to taxable persons in Kosovo*. A 

non-established business is not required to register for VAT if all its supplies in Kosovo* 

fall under the reverse charge mechanism. 

H.3.5.3 Conclusion 

A foreign service supplier providing services to a non-taxable (B2C) person should 

register for VAT purposes by appointing a fiscal representative in Kosovo* to account for 

and pay the VAT liability. 

 

H.3.6 Moldova  

H.3.6.1 Non-established businesses  

Foreign traders are not allowed to have a VAT registration number. If a foreign entity 

develops entrepreneurial activity in Moldova that results in a permanent establishment, 

it must register for VAT locally. It is then treated in the same way as a resident entity.  

H.3.6.2 Fiscal representatives  

Moldova does not refund VAT incurred by businesses that are neither established nor 

registered for VAT. There is no legal possibility of appointment of fiscal representative.  

H.3.6.3 Conclusion 

A foreign service supplier providing supply of any services or goods in Moldova has to 

register a permanent establishment in Moldova (Company or a Branch). 
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H.3.7 Montenegro  

H.3.7.1 Non-established business 

Taxpayer who has not established his business in Montenegro shall have the right to 

refund input VAT which was charged to that person on the basis of the supply of goods or 

services performed by taxpayers in Montenegro, or which was charged upon the import 

of goods into Montenegro 

H.3.7.2 Fiscal Representative 

As per the VAT Law of Montenegro, the appointment of the fiscal representative is 

obligatory. The VAT taxpayer is defined as the tax representatives appointed by the 

taxpayer who does not have a registered office, business unit, which is a regular residence 

in Montenegro, if the taxpayer performs the supply of goods or services in Montenegro. If 

the taxpayer not based in Montenegro does not appoint a fiscal representative, the 

recipient of the goods or services shall pay the VAT. 

H.3.7.3 Conclusion 

A foreign service supplier providing supply of goods and services in Montenegro should 

register for VAT purposes by appointing a fiscal representative in Montenegro to account 

for and pay the VAT liability. 

H.3.8 Serbia 

H.3.8.1 Non-established businesses 

A “non-established business” is a business that does not have a registered establishment 

in Serbia. In accordance with the amended VAT Law of 15 October 2015, a foreign entity 

that supplies goods or services in Serbia is obliged to appoint a tax representative (only 

one tax representative can be appointed, either an individual or a legal entity), except for 

supplies of services provided electronically and for the transport of passengers by bus. 

The VAT representative must be resident in Serbia and must be registered for VAT at least 

12 months before applying to be a tax representative. The tax representative should 

perform all activities related to VAT liabilities and VAT recovery on behalf of the foreign 

entity. A non-established business that does not make any supplies of goods or services 

in Serbia may claim a VAT refund, under prescribed conditions. 

H.3.8.2 Fiscal representatives  

According to Serbian tax regulations, a fiscal representative appointed in the Republic of 

Serbia by a foreign entity which does not have a legal presence in the Republic of Serbia 

is considered to be a tax debtor for VAT purposes. The fiscal representative is solely liable 

for all liabilities of the foreign entity. In case the foreign entity fails to appoint a fiscal 

representative, the recipient of the goods/services will be considered as a tax debtor for 

VAT purposes. According to Serbian tax legislation, the reverse charge mechanism is 

applied for services rendered by a foreign service provider for which the place of supply 

is Serbia, if the foreign service provider does not appoint a fiscal representative in Serbia. 
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H.3.8.3 Conclusion 

A foreign service supplier providing services to a non-taxable (B2C) person should 

register for VAT purposes by appointing a fiscal representative in Serbia to account for 

and pay the VAT liability. 

H.3.9 Ukraine 

H.3.9.1 Non-established businesses  

In general, VAT registration of the non-established business is not possible. If a 

nonresident falls under mandatory VAT registration requirements or wishes to opt for 

voluntary VAT registration, it must first establish business presence in Ukraine.  

H.3.9.2 Fiscal representative 

There is no legal possibility to appoint the fiscal representative. No VAT recovery 

mechanism is available for non-established businesses in Ukraine.  

H.3.9.3 Conclusion 

A foreign service supplier providing supply of goods and services in Ukraine has to 

register a permanent establishment in Ukraine. (Company or a Branch). 

H.3.10  Concluding remarks  

The above analysis has shown significant differences among CPs regarding their 

requirements for compliance with the VAT Law of each country. Therefore, if a company 

intends to supply gas and electricity in different CPs, it will have to abide by different rules 

in each of those CPs which represents significant administrative and financial burden. 

Harmonization of VAT legislation would greatly reduce these administrative and financial 

hurdles.  

In addition, it should be noted that implementation of the above two articles from the 

Electricity and Gas Directives is possible only if national legislation in CPs is amended in 

respect to energy legislation as well. Supply of domestic taxable persons by foreign based 

suppliers implies that a foreign based supplier needs to register with the national 

regulatory authority (NRA) for supply activity. At the same time, pursuant to market 

participation acts, a foreign based supplier needs to register with a domestic TSO as a 

market participating party (e.g. nominating power flows, participation in balancing, etc).  

To implement the above two articles from the Electricity and Gas Directives, further 

harmonization among CPs would be required in the domain of energy legislation. Some 

possible approaches to these issues are:  

• Mutual recognition of supply licenses. In this scenario, an Energy Community 

level agreement between CPs would be reached where CPs would recognize each 

other’s retail licenses. At the same time, in a simplified, cost- and time-effective 

procedure, foreign based suppliers would be able to register with TSOs to become 

market participants.  
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• Reciprocity principle. Based on bilateral agreements, foreign based suppliers 

would not need to obtain a supply license in a country with which the supplier’s 

home country has concluded a reciprocity agreement. In addition, foreign based 

suppliers would be required to register as a market participant through a time- 

and cost-effective procedure.  

• Conditioned licensing. In this scenario, a supply license issued by a foreign 

authority (NRA) would be accepted as being valid, under pre-defined criteria. This 

scenario envisages the possibility that some CPs might have higher standards than 

other CPs, which would be reflected in additional conditions. Registration as 

market participant should be made time- and cost-effective.  

• Streamlined procedure. This scenario implies foreign based suppliers would be 

required to obtain a supply license in a procedure which would be time- and cost-

effective. This scenario envisages reduction of various administrative procedures 

to a minimum. Such an approach could be devised at the Energy Community level 

as well. 
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H.4 Treatment of backhaul capacity  

Backhaul, or reverse flow capacity, enables the non-physical delivery of natural gas, 

whereby the performance of the delivery task is completed by netting the physical 

delivery and the reverse flow delivery task, carried out by the Transmission System 

Operator (TSO).  

For the purpose of this study, we have examined the VAT treatment of backhaul capacity 

service in a number of EU MS, by contacting the following TSOs: Austria (Gas Connection 

Austria), Bulgaria (Bulgartransgaz), Belgium (Fluxys), Denmark (Energienet DK), 

Hungary (FGSZ), Romania (Transgaz), Slovakia (Eustream), Poland (GAZ System), and 

The Netherlands (Gasunie Transport Services B.V.) Except for Eurostream, who indicated 

they do not offer backhaul capacity, and for Bulgartransgaz and Transgaz, who have not 

provided a reply, all of the other contacted TSOs confirmed that backhaul capacity is 

treated as a service, and thus apply the VAT legislation as for the standard services, 

which is in line with the EU Directive.  

We suggest no special provisions should be made in VAT laws of CPs regarding backhaul 

capacity. Given that backhaul capacity is a service provided by gas TSOs, we suggest it 

should be treated as such by CPs. 

H.5 Treatment of net metering for generation of electricity by end 

consumers 

H.5.1 Description of the issue 

When a customer is an end customer and producer of energy at the same time, traditional 

approach to metering is to independently meter generation and consumption. To this end, 

a customer has two meters installed: one for metering electricity generated and one for 

metering electricity consumed. 

 

Figure 14: Independent metering of generation and consumption 

In case of net metering, a bi-directional meter is installed. A bidirectional meter is able to 

independently meter electricity generated and consumed. In a net metering scheme, extra 
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generated electricity (above consumption) is delivered into the grid. 

 

Figure 15 depicts the principles of net metering. 

 

 

Figure 15: Simplified net metering scheme  

Ostensibly, net metering is a simple scheme, but there are some important issues which 

need to be defined before the scheme can be put in practice. An important issue in relation 

to VAT legislation is treatment of electricity generated in excess of consumption over a 

certain period of time. According to the European Commission document Best practices 

on Renewable Energy Self-consumption (EUROPEAN COMMISSION, 2015), net metering is 

defined as a regulatory framework under which the excess electricity injected into the 

grid can be used at a later time to offset consumption during times when their onsite 

renewable generation is absent or not sufficient. Under this model, end customers with 

self-generation are using the grid to artificially store electricity produced at one 

point of time to consume it at another point of time. Therefore, during certain period 

of time, a household or business entity, is a consumer of electricity, and in the following 

period it is a producer of electricity; such entities are called prosumers. Nevertheless, as 

has been observed in Republika Srpska, such an arrangement might not be approved by 

national Ministry of Finance. 

The idea of using the grid to store the energy and to be able to withdraw it when needed 

is important for household consumers. In case the grid cannot be used to store electricity, 

households would have to engage in commercial activity of selling electricity to the grid, 

which in some jurisdictions can impose significant costs to household consumers, making 

such arrangement financially not viable.  

Case Study Slovenia  
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The Slovenian government introduced a Regulation on self-supply of electricity from renewable 

sources in 2016 (link). The regulation introduces a possibility for small producers of electricity 

from renewable energy with installed capacity of up to 11 KW who are not beneficiaries of RE 

support schemes (such as feed in tariffs) to apply for the net metering scheme.  

Under the scheme, energy withdrawn from the grid and energy delivered to the grid are 

recorded. In case the energy produced on site is lower than the energy withdrawn from the grid, 

the user is invoiced the difference between the energy withdrawn and the energy supplied to 

the grid. In case the energy supplied to the grid exceeds the energy withdrawn from the grid, 

the excess energy supplied to the grid will become the property of the energy suppliers, for 

which the user will not receive financial compensation.  

Arguments for such an arrangement where a small RE producer does not receive compensation 

for energy produced over its consumption are:  

- The owner of RE facility does not sell electricity, hence it does not need to be 

registered as a business entity 

- There is no cost of health and social security associated with running small business 

which would occur in case a small producer (household) was selling electricity to the 

grid.  

 

H.5.2 Situation in CPs  

Bosnia and Herzegovina 

Elektroprivreda Republike Srpske (ERS) attempted to implement net metering, as defined 

by Law on Renewable Energy Sources and Efficient Cogeneration (OG no. 39/13 and 

108/13) (Law). The net metering scheme is available to end consumers who meet part of 

their consumption needs via own generation.  

Article 35 of the Law establishes principles of net metering:  

• values of net active energy recorded by bidirectional meter represent a basis for 

billing and payment of energy;  

• in the event that a bidirectional meter indicates an end consumer has withdrawn 

more active energy than it has fed into the low voltage network in a metering 

period, the consumer pays the difference according to the prevailing retail price of 

electricity;  

• in the event that a bidirectional meter indicates that an end consumer has fed more 

energy into the network than it has withdrawn in a metering period, the difference 

between active energy delivered into the grid and active energy withdrawn from 

the grid is carried over to the net metering period.  

Tax authority of Bosnia and Herzegovina does not allow netting of VAT obligations. In the 

opinion issued to ERS, the tax authority specifies that ERS has to issue an invoice to end 

consumers for all energy withdrawn from the network. By the same token, electricity 

producers have to issue an invoice to ERS for all active energy fed into the grid, including 

the VAT. Such a requirement represents a serious obstacle to household consumers who 
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would have to register for VAT purposes. Consequently, ERS decided not to introduce net 

metering scheme.  

Ukraine  

Ukraine has a net metering scheme in place. When a household consumes more than it 

generates, it pays a regulated tariff, whilst when it generates more than it consumes it 

receives a feed in tariff. There are not obstacles to net metering scheme in Ukraine. 
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I. ASSESSMENT OF COST AND BENEFITS RESULTING FROM 

IMPLEMENTING THE OPTIMUM LEGISLATIVE CHANGES 

I.1 Cost and benefits to economic operators  

I.1.1 Methodology  

Changes of national legislation undertaken in order to harmonize national VAT legislation 

with acquis communautaire can result in certain administrative costs for businesses 

operating in those countries. The costs fall within three categories: 

• Costs of implementing measures undertaken to harmonize national legislation, e.g. 

one-time costs.  

• Ongoing compliance costs resulting from obligations imposed by new legislation. 

• Impact on cash flow resulting from reverse charging the VAT in the form of 

changes in working capital.  

 

Figure 16: General classification of administrative costs  

Source: (EY, 2014) 

From the policy standpoint, the new legislation generally imposes certain obligations on 

businesses in the form of information they have to provide to policy makers, known as 

information obligations (IOs). 

The comprehensive framework that can be used to assess the administrative costs 

resulting from introduction of new legislation has been put forward by the European 

Commission in the form of "Standard Cost Model" (SCM) (EUROPEAN COMMISSION, 

2015). The purpose of the Model is to determine whether new legislation imposes 

significant costs to businesses.  

SCM involves applying activity based costing (ABC) in order to determine the additional 

costs incurred by “normally efficient businesses” as they fulfill IOs. The costs are then 

classified as time based costs and acquisition costs. Time based costs represent one-time 

or recurring costs that relate to the time spent by employees of the business in fulfilling 

IOs. Time based costs are calculated taking into account the time required to fulfill a 

Administration 
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particular activity and wage rate of employees performing the activity. Acquisition costs, 

on the other hand, are one-time or recurring external costs that are not related to time 

spent: this includes items such as postage costs, IT upgrade, etc.  

Possible IOs include items such as (PricewaterhouseCoopers, 2007):  

• Obligation to obtain a special reverse charge VAT number in order to apply the 

reverse charge;  

• Obligation to book the invoices in a purchase ledger;  

• Obligation to issue compliant invoices and obligation to book the invoices in a sales 

ledger;  

• Obligation to file a general purchase and sales listing electronically;  

• Obligation to file periodic VAT returns;  

• Obligation to file quarterly intra-Community sales listing;  

• Obligation to cooperate with periodic VAT inspections.  

The above list of IOs shows the outcome or results that businesses have to meet when 

proposed legislation is applied. In order to meet the above IO, businesses have to 

undertake a set of activities, which fall within three broad categories of processes 

(PricewaterhouseCoopers, 2007): sales, purchasing, and compliance with VAT 

obligations. 

Particular activities related to each process might include the following:  

• Sales: quotation, confirmation of orders, invoicing customers, processing account 

receivables and managing collections, managing and processing discounts;  

• Purchasing: selecting suppliers and developing contracts, ordering and receiving 

goods and services, processing accounts payable;  

• Compliance with VAT obligations: file purchase and sales listing, filling in periodic 

VAT returns, communication with tax authorities;  

Moreover, each of the above activities has a set of sub activities or tasks that businesses 

have to perform on a recurring or one-time basis. For example, in relation to sales, 

companies have a one-time activity related to update of IT system to reflect computer or 

recurring activities related to handle customer requirements.  

Additional costs related to implementation of legislative changes relate to changes in 

working capital. Introduction of the reverse charge mechanism affects the timing of 

payment of VAT. Since the buyer directly makes the payment to the tax authorities, the 

seller does not collect the VAT. This means the seller cannot benefit from holding cash 

from sales in advance of its next VAT payments to the tax authority. A buyer does not pay 

VAT when it makes a purchase, because they “reverse charge” this from their own VAT 
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return and claim the deduction on the same VAT return, making the reporting cash 

neutral. 

To calculate the impact on working capital and cash flow, numerous assumptions need to 

be made regarding VAT policies on revenues (amount of revenue, percentage of revenue 

impacted by VAT, average VAT rate applicable to revenue impacted by VAT, average terms 

of payments of clients), costs (amount of costs, percentage of cost impacted by VAT, 

average VAT rate applicable to cost impacted by VAT, average terms of payments to 

suppliers), and VAT cycle (periodicity of VAT statements -i.e. monthly or quarterly, VAT 

payment terms - after end of VAT period, VAT recovery terms - after end of VAT period).  

I.2 Results  

To assess the actual administrative costs resulting from new legislation, we use the results 

of existing studies performed on the EU level. As the research shows, the administrative 

costs resulting from implementation of new legislation are extremely business specific.  

Costs are dependent on many factors such as number of IOs, number of activities affected 

by IOs, local labor cost, size of the business, etc. Nevertheless, some estimates can be 

made. As the table below shows, both one-time and recurring costs can be estimated, on 

average, to be 0.05% and 0.0295% of turnover value, respectively.  

Table 7: Estimated costs of implementation of reverse charge mechanism  

  

One-time Cost in 

EUR 

Recurring Cost in 

EUR 

One-time Cost in 

% of Turnover 

Recurring Cost in 

% of Turnover 

     
Small and Medium 

Sized – 5 obs40.     

Average 7,354 3,294 0.0220% 0.0175% 

Large – 10 obs.     

Average 280,670 57,742 0.0085% 0.0055% 

Outliers– 5 obs.     

Average 3,410,135 161,719 0.2075% 0.1225% 

Total Sample – 20 

obs.     

Average 994,707 70,124 0.0490% 0.0295% 

Source: (PricewaterhouseCoopers, 2007) 

In conclusion, it can be stated that the expected costs to businesses of introducing 

legislative changes, and in particular of introducing the RCM mechanism, can be 

considered rather low. The estimated costs should be weighed against some of the 

benefits that are difficult to monetize, which include:  

• Simplification of VAT payment procedure: VAT paid only once, in the country 

where the buyer of goods or services has its seat:  

                                                        
40 Obs. Stands for observations  
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• Reduction of administrative burden related to securing a VAT refund  

• Reduction in uncertainty related to possible difficulties in obtaining VAT refund.  

 

I.3 Impact on end consumers and national budgets  

Harmonization of VAT legislation in CPs can have an impact on end consumer in the form 

of different prices resulting from changes of VAT rates applied to electricity and gas 

products. Furthermore, harmonization of VAT legislation can have a net impact on 

national budgets only in the context of VAT collected on energy sold to end consumers at 

domestic markets. Given that CPs currently either administer RCM or allow for VAT 

refund to foreign based firms, harmonization of VAT legislation in CPs would not result in 

loss of VAT revenue in cross-border trade. Uniform introduction of RCM would eliminate 

administrative procedures involved in administering tax refunds, reducing 

administrative costs in countries already not having RCM in place. 

Therefore, in this section we assess what are the VAT rates prescribed by the VAT 

Directive for energy products, we lay out the rates applied by CPs and, for comparison 

purposes, lay out the rates applied by EU Member States. Finally, we assess the potential 

impact on budgets of CPs resulting from VAT rate harmonization and impact on end prices 

to household consumers.  

I.3.1 Application of VAT rates on electricity and gas in the EU MS and CPs  

In order to prevent possible divergences in the level of standard VAT rate applied in 

Member States that might lead to distortion of competition, the VAT Directive prescribes 

a minimum standard fixed rate of 15%. In addition, the Directive allows for application of 

two reduced rates of not less than 5% for goods and services listed in Annex III, none of 

which are related to electricity and gas markets. Nevertheless, in Article 102, the Directive 

allows for the application of reduced rate to “the supply of natural gas, of electricity or of 

district heating, provided that no risk of distortion of competition thereby arises”, subject to 

the prior approval of the Commission.  

Current levels of VAT rates applied to electricity and gas in EU Member States are given 

in the following two figures. As the figures show, minimum level of VAT rate applied to 

gas and electricity is 5%, albeit with most of the countries having rates above the 

minimum 15% prescribed by the Directive.  
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Figure 17: VAT rates on supply of gas in EU Member States 

 

 

Figure 18: VAT rates on supply of electricity in EU Member States 

The VAT rates applied in CPs to gas and electricity are shown in the following figure. 

Except for Moldova, all countries apply VAT rates which are above the standard 15% rate, 

and hence do not require any further harmonization.  

 

Figure 19: VAT rates on supply of electricity and gas in CPs 
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I.3.2 Assessment of impact of VAT legislation on national budget and end user 

prices  

I.3.2.1 Harmonization of VAT rates 

As the above figure shows, only Moldova is applying VAT rates on the supply of gas and 

electricity to household consumers which are below the standard rate, as follows:  

• Supply of gas is taxed at 8% for all customers.  

• Supply of electricity to household is subject to 0% VAT rate (industrial consumers 

are taxed at 20%).  

Therefore, proposed harmonization of VAT rates could only have a direct impact on 

energy prices to end consumers in Moldova. We assume VAT payments are neutral for 

businesses (input VAT is used to offset output VAT), therefore, we assess the impact of 

changes in VAT rates on household consumers only. 

To determine the impact of changes in VAT rates applied to gas and electricity, we use the 

following data on average household consumption:  

Table 8: Average household consumption of natural gas and electricity in Moldova  

Item Unit Value 

Natural gas 

Total 000 m3 279,216 

Average m3 566.9 

 MJ41 19,274.6 

# of consumers42  492,531 

Electricity 

Total 000 kWh 1,668 

Average kWh 1,495 

# of consumers  1,116,038 

Source: (ENERGY CONSUMPTION IN HOUSEHOLDS: Results of the Survey on energy consumption, 2016) 

Prices paid by household consumers for electricity and gas during first half of 2016 were 

as given by the following table:  

Table 9: Residential natural gas and electricity prices in Moldova  

Energy prices Unit 2016 S1 

Gas (D1) EUR / GU 7.31 

Electricity (DB) EUR / MWh 94.90 

Source: EUROSTAT  

                                                        
41 Conversion is done using a conversion factor of 34 MJ/m3.  
42 Total number of consumers who actually use gas.  
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To estimate the impact of changing VAT rate on residential consumers, we assume three 

scenarios:  

• Base case: Current scenario where 0% VAT rate is applied to household electricity 

consumption and 8% VAT rate to household gas consumption.  

• 15%: Minimum standard rate of 15% is applied to both electricity and gas.  

• CP average: average VAT rate of 18% applied among CPs is used as a VAT rate for 

both electricity and gas.  

The impact of changing VAT rates is assessed as follows:  

• Impact on unit energy prices;  

• Impact on average household expenditure where we assume households will not 

reduce their electricity consumption (in effect, assume demand to be perfectly 

price inelastic);  

• Impact on national budget in the form of increased VAT revenues.  

The following two figures show the impact of change on average household electricity and 

gas prices. As expected, VAT rate harmonization has a greater impact on electricity prices 

as current rate applied is 0%, whilst for gas it is 8%.  

Figure 20: Impact of different VAT rates on 

electricity household prices  

Figure 21: Impact of different VAT rates 

on gas household prices  

Assuming average consumption levels as given in 8, the following two figures show the 

change in average annual expenditures for electricity and gas.   
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Figure 22: Impact of different VAT rates on 

household expenditures on electricity  

Figure 23: Impact of different VAT rates 

on household expenditures on gas 

Finally, given the above changes in VAT rates and expenditures on gas and electricity of 

household consumers, the following figures show expected changes in VAT revenue 

collected by the government.  

 

Figure 24: Impact of different VAT rates on VAT revenue to government  
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