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Annex 11a/14
th
 MC/10-08-2016 

 

TO THE MINISTERIAL COUNCIL OF THE ENERGY COMMUNITY 
represented by the Presidency and the Vice-Presidency of the Energy Community 

 
 
 

REASONED REQUEST 
 

in Case ECS-5/13 
 
Submitted pursuant to Article 90 of the Treaty establishing the Energy Community and Article 28 of 
Procedural Act No 2008/1/MC-EnC of the Ministerial Council of the Energy Community of 27 June 

2008 on the Rules of Procedure for Dispute Settlement under the Treaty,1 the 
 

SECRETARIAT OF THE ENERGY COMMUNITY 
 

against 
 

UKRAINE 
 
 
seeking a Decision from the Ministerial Council that 
 

by failing to adopt within the prescribed time limit, national measures to ensure that heavy 
fuel oils are not used if their sulphur content exceeds 1.00 % by mass and that gas oils 
are not used if their sulphur content exceeds 0.10 % by mass, Ukraine has failed to fulfil 
its obligations under Articles 3(1) and 4(1) of Directive 1999/32/EC, respectively, as 
incorporated by Article 16 of the Treaty establishing the Energy Community and the 
Protocol concerning the Accession of Ukraine to the Treaty establishing the Energy 
Community. 

 
The Secretariat of the Energy Community has the honour of submitting the following Reasoned 
Request to the Ministerial Council. 
 

I. Relevant Facts 

(1) As a Contracting Party to the Treaty establishing the Energy Community (“the Treaty”), 
Ukraine is under an obligation to implement the acquis communautaire on environment 
as listed in Article 16 of the Treaty. This currently includes Directive 1999/32/EC of the 
European Parliament and of the Council of 26 April 1999 relating to a reduction in the 

                                                        
1
 Procedural Act No 2015/04/MC-EnC of the Ministerial Council of the Energy Community on amending Procedural Act 

No 2008/1/MC-EnC of the Ministerial Council of the Energy Community of 27 June 2008 on the Rules of Procedure for 
Dispute Settlement under the Treaty amended Procedural Act 2008/1/MC-EnC. According to Article 46(2) of Procedural 
Act 2015/04/MC-EnC, however, “[c]ases initiated already before 16 October 2015 shall be dealt with in accordance with 
the Procedural Act applicable before the amendments adopted on that date.” 
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sulphur content of certain liquid fuels and amending Directive 93/12/ EEC (“Directive 
1999/32/EC)2. 

(2) Article 3(1) of Directive 1999/32/EC requires Contracting Parties that heavy fuel oils are 
not used within their territory if their sulphur content exceeds 1.00 % by mass. This 
provision is mandatory and according to point 2 of Annex II of the Treaty, had to be 
transposed by 31 December 2011 and practically implemented in each domestic 
jurisdiction of the Contracting Parties from that date onwards. 

(3) Furthermore, Article 4(1) of Directive 1999/32/EC requires Contracting Parties that gas 
oils are not used within their territory if their sulphur content exceeds 0.10 % by mass. 
This provision is mandatory and according to point 2 of Annex II of the Treaty, had to be 
transposed by 31 December 2011 and practically implemented in each domestic 
jurisdiction of the Contracting Parties from that date onwards. 

(4) Analysis performed by the Secretariat of the Energy Community (“the Secretariat”) and 
the results of the preliminary procedure undertaken in the present case, as explained 
herein below, lead to the conclusion that the legal measures adopted by the authorities 
of the Republic of Serbia, fail to transpose correctly the requirements of Articles 3(1) and 
4(1) of Directive 1999/32/EC, which thus fails to comply with the relevant Energy 
Community Law. 

1. Introduction 

(5) There is scientific consensus on the fact that sulphur which is naturally present in small 
quantities in oil and coal is the dominant source of sulphur dioxide emissions which are 
one of the main causes of ‘acid rain’ and one of the major causes of the air pollution 
experienced in many urban and industrial areas. Studies have shown that benefits from 
reducing sulphur emissions by reductions in the sulphur content of fuels will often be 
considerably greater than the estimated costs to industry resulting from the 
implementation of the requirements of Directive 1999/32/EC. The technology exists and 
is well-established for reducing the sulphur level of liquid fuels. 

(6) Setting legally binding thresholds for the sulphur content of liquid fuels is one of the key 
requirements of Directive 1999/32/EC, the implementation of which is indispensible for 
reaching the objectives of the Directive, namely to reduce the negative effects of 
emissions of sulphur dioxide into the air. Emissions of sulphur dioxide contribute 
significantly to the problem of acidification and sulphur dioxide also has a direct effect on 
human health and on the environment. Acidification and atmospheric sulphur dioxide 
damages sensitive ecosystems as well as buildings and the cultural heritage and can 
have significant effects on human health, particularly among those sectors of the 
population suffering from respiratory diseases. 

2. Legal framework in Ukraine 

(7) In Ukraine, no legal framework aimed to transpose the requirements of Directive 
1999/32/EC existed at the time of initiating the present case. While on 1 August 2012, 
the Cabinet of Ministers of Ukraine approved an action plan regarding a reduction in the 
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sulphur content of certain liquid fuels3, this could have not been considered as sufficient 
to transpose the relevant requirements of Directive 1999/32/EC into national law. 

(8) Since the opening of the present case, the Cabinet of Ministers of Ukraine adopted a 
Resolution “On approval of the Technical Regulation on requirements for gasoline, 
diesel, marine and boiler fuels” 4  (“Resolution No. 927”). This Resolution, however, 
cannot be considered as sufficient for transposing the requirements of Directive 
1999/32/EC into national law, as explained in detail herein below. 

II. Relevant Energy Community Law 

(9) Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute 
Settlement under the Treaty (“Dispute Settlement Procedures”)5 as “a Treaty obligation 
or […] a Decision addressed to [a Party]”. According to Article 2(1) of the Dispute 
Settlement Procedures, a violation of Energy Community Law occurs if “[a] Party fails to 
comply with its obligations under the Treaty if any of these measures (actions or 
omissions) are incompatible with a provision or a principle of Energy Community Law”. 

(10) In the following, a selection of provisions of Energy Community Law relevant for the 
present case is compiled. This compilation is for convenience only and does not imply 
that no other provisions may be of relevance for legal assessment hereto. 

(11) Article 6 of the Treaty reads: 

“The Parties shall take all appropriate measures, whether general or particular, to 
ensure fulfilment of the obligations arising out of this Treaty. The Parties shall 
facilitate the achievement of the Energy Community’s tasks. The Parties shall 
abstain from any measure which could jeopardise the attainment of the objectives of 
the Treaty.“ 

(12) Article 12 of the Treaty reads: 

“Each Contracting Party shall implement the acquis communautaire on Environment 
in compliance with the timetable for the implementation of those measures set out in 
Annex II.” 

(13) At the time of initiating the present Dispute Settlement Procedure,6 Article 16 of the 
Treaty read: 

“The “acquis communautaire on environment”, for the purpose of this Treaty, shall 
mean (i) Council Directive 85/337/EEC of 27 June 1985 on the assessment of the 
effects of certain public and private projects on the environment, as amended by 
Council Directive 97/11/EC of 3 March 1997 and Directive 2003/35/EC of the 
European Parliament and of the Council of 26 May 2003, (ii) Council Directive 
1999/32/EC of 26 April 1999 relating to a reduction in the sulphur content of certain 
liquid fuels and amending Directive 93/12/EEC, (iii) Directive 2001/80/EC of the 
European Parliament and of the Council of 23 October 2001 on the limitation of 

                                                        
3
 Resolution of the Cabinet of Ministers of Ukraine No. 525-p, 1 August 2012 

4
 Resolution of the Cabinet of Ministers of Ukraine No. 927, 1 August 2013 

5
 Procedural Act No 2008/1/MC-EnC of the Ministerial Council of the Energy Community of 27 June 2008 on the Rules of 

Procedure for Dispute Settlement under the Treaty. 
6
 On 24 October 2013, Article 16 of the Treaty was amended by Decision 2013/06/MC-EnC, which, however, does not 

bear any relevance for the present case. 
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emissions of certain pollutants into the air from large combustion plants, and (iv) 
Article 4(2) of Directive 79/409/EEC of the Council of 2 April 1979 on the 
conservation of wild birds.” 

(14) Article 2(1) of Directive 1999/32/EC reads: 

“heavy fuel oil means: 

— any petroleum-derived liquid fuel falling within CN code 2710 00 71 to 2710 00 
78, or 

— any petroleum-derived liquid fuel, other than gas oil as defined in points 2 and 3, 
which, by reason of its distillation limits, falls within the category of heavy oils 
intended for use as fuel and of which less than 65 % by volume (including losses) 
distils at 250 ºC by the ASTM D86 method. If the distillation cannot be determined 
by the ASTM D86 method, the petroleum product is likewise categorised as a heavy 
fuel oil;” 

(15) Article 3(1) of Directive 1999/32/EC, as adapted by point 2 of Annex II of the Treaty, 
reads: 

“Contracting Parties shall take all necessary steps to ensure that, as from 1 January 
2012, heavy fuel oils are not used within their territory if their sulphur content 
exceeds 1,00 % by mass.” 

(16) Article 4(1) of Directive 1999/32/EC, as adapted by point 2 of Annex II of the Treaty, 
reads: 

“Contracting Parties shall take all necessary steps to ensure that gas oils are not 
used within their territory as from: 

— 1 January 2012 if their sulphur content exceeds 0,10 % by mass.” 

(17) Article 5 of Directive 1999/32/EC reads: 

“If, as a result of a sudden change in the supply of crude oil, petroleum products or 
other hydrocarbons, it becomes difficult for a Contracting Party to apply the limits on 
the maximum sulphur content referred to in Articles 3 and 4, that Contracting Party 
shall inform the Secretariat thereof. The Secretariat may authorise a higher limit to 
be applicable within the territory of that Contracting Party for a period not exceeding 
six months; it shall notify its decision to the Ministerial Council and the Contracting 
Parties. Any Contracting Party may refer that decision to the Ministerial Council 
within one month. The Ministerial Council, acting by a qualified majority, may adopt 
a different decision within two months.” 

(18) Article 6(2) of Directive 1999/32/EC reads: 

“The reference method adopted for determining the sulphur content shall be that 
defined by: 

(a) ISO method 8754 (1992) and PrEN ISO 14596 for heavy fuel oil and marine gas 
oil; 

(b) EN method 24260 (1987), ISO 8754 (1992) and PrEN ISO 14596 for gas oil. 

The arbitration method will be PrEN ISO 14596. The statistical interpretation of the 
verification of the sulphur content of the gas oils used shall be carried out in 
accordance with ISO standard 4259 (1992).” 
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III. Preliminary Procedure 

(19) According to Article 90 of the Treaty, the Secretariat may bring a failure by a Party to 
comply with the Energy Community Law to the attention of the Ministerial Council. 
Pursuant to Article 10 of the Dispute Settlement Procedures, the Secretariat shall carry 
out a preliminary procedure before submitting a Reasoned Request to the Ministerial 
Council with the purpose to establish the factual and legal background of cases of 
alleged non-compliance, and to give the Party concerned ample opportunity to be heard. 

(20) The Secretariat, during missions7 to Ukraine and in its reports, has repeatedly pointed to 
the country’s non-compliance with Energy Community Law related to the transposition of 
the requirements of Directive 1999/32/EC into national law. In line with its monitoring role 
under Article 67 of the Treaty, the Secretariat also assessed compliance of the existing 
legislation governing the petroleum industry in Ukraine with the acquis communautaire 
under Title II of the Treaty. 

(21) In its Implementation Report of 1 September 2012, the Secretariat reiterated that 
“Ukraine did not transpose the Sulphur in Fuels Directive or ensure its implementation by 
the end of 2011 as required, and therefore it failed to comply with this Directive. 
Implementing the recently adopted action plan within the shortest possible timeframe 
could resolve this issue.” 

(22) Following up on this assessment and in the absence of any progress, the Secretariat 
sent an Opening Letter under Article 12 of the Dispute Settlement Procedures to Ukraine 
on 11 February 2013 (Annex 1). In the Opening Letter, the Secretariat preliminarily 
concluded that Ukraine has failed to comply with Articles 12 and 16 of the Treaty read in 
conjunction with Articles 3(1), 4(1) and 6(2) of Directive 1999/32/EC by not fully and 
correctly transposing and implementing the latter provisions according to the deadline 
set by row 9 of the table included in Article 2(1) of the Protocol concerning the Accession 
of Ukraine to the Treaty establishing the Energy Community (“the Accession Protocol”). 
The Opening Letter set a deadline of two months for a reply by the Government. 

(23) On 4 March 2013, the Ukrainian authorities provided an official response to the Opening 
Letter (Annex 2), whereby the factual information compiled by the Secretariat was 
confirmed and the legislative changes carried out with the aim to address the concerns 
of the Secretariat as well as indicating future planned changes to domestic legislation 
were presented.  

(24) On 15 November 2013, a supplementary response to the Opening Letter was provided 
by the Ukrainian authorities (Annex 3), indicating the adoption of Resolution No. 927 and 
the amendments enacted by it. 

(25) As the amendments by Resolution No. 927 were not able to fully dispel the Secretariat’s 
concerns and the replies failed to provide sufficient arguments to contest the 
Secretariat’s depiction of the domestic factual situation, or the compliance assessment 
of the Secretariat in the Opening Letter, a Reasoned Opinion was issued on 21 
December 2015 (Annex 4). 

(26) In accordance with Article 13(2) of the Dispute Settlement Procedures, Ukraine was 
given a two months period, i.e. by 21 February 2016, to rectify the breaches related to 
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 A mission in the case of which the issue on the sulphur content of liquid fuels was addressed took place on 

29 March 2013 in Kiev. This issue was also touched upon at meetings held on 17 September 2013, 8 April 
2014, 15 October 2014 in Vienna. 
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the pieces of Energy Community Law identified in the Reasoned Opinion, or at least to 
make clear and unequivocal commitments in that respect, and to notify the Secretariat of 
all steps undertaken. 

(27) On 20 February 2016, the Ukrainian authorities provided an official reply to the 
Reasoned Opinion (Annex 5), explaining in detail the draft amendments to Resolution 
No. 927. The information included therein, however, were unable to address the 
Secretariat’s concerns as outlined in the Reasoned Opinion, as explained in detail herein 
below. 

(28) Considering that the Secretariat has thus not been informed of any steps undertaken by 
competent institutions of Ukraine to transpose and implement the requirements of 
Articles 3(1) and 4(1) of Directive 1999/32/EC (maximum sulphur content of heavy fuel 
oil and gas oil), the Secretariat, in accordance with Article 28 of the Dispute Settlement 
Procedures, decided to submit this Reasoned Request seeking for a Decision from the 
Ministerial Council on the failure by Ukraine to implement mandatory requirements of 
Energy Community Law. 

IV. Legal Assessment 

(29) As a point of departure, the Secretariat notes that the Dispute Settlement Procedures 
adopted by the Ministerial Council in 2008 have been amended in October 2015.8 
Pursuant to Article 46(2) of the Procedural Act of 2015 amending the Dispute Settlement 
Procedures, however, „[c]ases initiated already before 16 October 2015 shall be dealt 
with in accordance with the Procedural Act applicable before the amendments adopted 
on that date.“ 

(30) The Secretariat thus submits that the present Reasoned Request is being decided by 
the Ministerial Council under the Dispute Settlement Procedures of 2008. 

(31) The present Reasoned Request addresses the failure of Ukraine to comply with its 
obligations related to the introduction of legally binding thresholds on the sulphur content 
of liquid fuels stemming from Article 3(1) and 4(1) of Directive 1999/32/EC. Resolution 
No. 927 currently in place falls short of ensuring that the sulphur content of heavy fuel oil 
and gas oil used in the territory of the Contracting Party does not exceed 1.00 % by 
mass and 0.10 % by mass, respectively, as required by Energy Community law. 

(32) Setting legally binding thresholds for the sulphur content of liquid fuels is one of the key 
requirements of Directive 1999/32/EC, the implementation of which is indispensable for 
reaching the objectives of the Directive, namely to reduce the negative effects of 
emissions of sulphur dioxide into the air. 

(33) In this regard, Recital 4 of the Preamble of Directive 1999/32/EC emphasises that 
acidification and atmospheric sulphur dioxide damage sensitive ecosystems, reduce 
biodiversity and reduce amenity value as well as detrimentally affecting crop production 
and the growth of forests and that acid rain falling in cities may cause significant damage 
to buildings and the architectural heritage and that sulphur dioxide pollution may also 
have a significant effect upon human health, particularly among those sectors of the 
population suffering from respiratory diseases. Furthermore, Recital 8 of the Preamble of 
Directive 1999/32/EC emphasises that sulphur dioxide emissions are one of the main 
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 PA/2015/04/MC-EnC of 16 October 2015 amended Procedural Act No 2008/01/MC-EnC of 27 June 2008. 
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causes of acid rain and one of the major causes of the air pollution experienced in many 
urban and industrial areas and therefore requires a significant reduction in the emissions 
of sulphur dioxide. 

(34) To achieve these objectives, Article 3(1) and 4(1) of Directive 1999/32/EC impose 
concrete measures, namely that Contracting Parties shall take all necessary steps to 
ensure that by 1 January 20129, heavy fuel oils are not used within their territory if their 
sulphur content exceeds 1.00 % by mass and gas oils are not used within their territory if 
their sulphur content exceeds 0.10 % by mass. 

2. Assessment of the Ukrainian legislation 

(35) The legal regime in Ukraine prior to 2012 did not contain elements regulating the sulphur 
content of heavy fuel oil and gas oil. This lacuna was addressed on 1 August 2013 by 
the adoption of Resolution No 927. 

a. Article 3(1) of Directive 1999/32/EC – heavy fuel oil 
 

(36) Article 2(1) of Directive 1999/32/EC provides a definition based on CN codes which 

render the following fuels as heavy fuel oil:
10

 

“- Petroleum oils and oils obtained from bituminous minerals (other than crude) and 
preparations not elsewhere specified or included, containing by weight 70 % or more of 
petroleum oils or of oils obtained from bituminous minerals, these oils being the basic 
constituents of the preparations, other than those containing biodiesel and other than 
waste oils 

-- Other 
--- Heavy oils 

---- Fuel oils 
----- For undergoing a specific process11 
----- For undergoing chemical transformation by a process 
other than those specified in respect of subheading 2710 
19 5112 
----- For other purposes 

------ With a sulphur content not exceeding 0,1 % by 
weight13 
------ With a sulphur content exceeding 0,1 % by 
weight but not exceeding 1 % by weight14 

                                                        
9
 As adapted by Article 2(1) of the Accession Protocol. 

10
 CN 2710 19 51 to 68, 2710 20 31, 2710 20 35 and 2710 20 39. Although Article 2(1) of the version of Directive 

1999/32/EC applicable in Energy Community law refers to custom tariff codes CN 2710 00 71 and CN 2710 00 78, these 
were renumbered and do not exist any longer. However, no substantial changes to the categories of fuel products were 
made. The new numbers were reflected by amendments made to Directive 1999/32/EC by Directives 2005/33/EC and 
2012/33/EU. 
11

 CN 2710 19 51 
12

 CN 2710 19 55 
13

 CN 2710 19 62 
14

 CN 2710 19 64 
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------ With a sulphur content exceeding 1 % by 
weight15 

 
- Petroleum oils and oils obtained from bituminous minerals (other than crude) and 
preparations not elsewhere specified or included, containing by weight 70 % or more of 
petroleum oils or of oils obtained from bituminous minerals, these oils being the basic 
constituents of the preparations, containing biodiesel, other than waste oils 

-- Fuel oils 
--- With a sulphur content not exceeding 0,1 % by weight16 
--- With a sulphur content exceeding 0,1 % by weight but not exceeding 
1 % by weight17 
--- With a sulphur content exceeding 1 % by weight18” 

(37) Furthermore, Article 2(1) of Directive 1999/32/EC sets out that 

“any petroleum-derived liquid fuel, other than gas oil as defined in points 2 and 3, which, 
by reason of its distillation limits, falls within the category of heavy oils intended for use 
as fuel and of which less than 65 % by volume (including losses) distils at 250 ºC by the 
ASTM D86 method. If the distillation cannot be determined by the ASTM D86 method, 
the petroleum product is likewise categorised as a heavy fuel oil.” 

 
(38) Paragraph 13 of Article 3 of Resolution No. 927 provides the definition of “boiler fuel 

(mazout)”: 

“boiler fuel (mazout) - liquid residual fuel oil, which boils at a temperature higher than 
360 °C (under normal conditions) and is used in stationary plants for the generation of 
heat and power;” 

(39) The definition provided by Resolution No. 927 does not follow the same logic as the one 
provided by Article 2(1) of Directive 1999/32/EC. Petroleum products are usually 
grouped into three categories: light distillates (liquefied petroleum gas, gasoline, 
naphtha), middle distillates (kerosene, diesel, gas oil), heavy distillates and residuum 
(heavy fuel oil, lubricating oils, wax, asphalt). Taken into account the technical 
characteristics19 of “boiler fuel (mazout)”, it falls into the category of “heavy distillates” 
and cover the same type of fuels, namely heavy fuel oil used for the purpose of energy 
generation in plants specifically designed for the combustion of such fuels. 
Consequently, it is common ground that Resolution No. 927 covers, amongst others, the 
same types of fuels as Directive 1999/32/EC. 

(40) Article 15 of Resolution No. 927 sets out that 

“Boiler fuel (mazout) must meet the requirements set out in Annex 5 hereto. 

(…) 

                                                        
15

 CN 2710 19 68 
16

 CN 2710 20 31 
17

 CN 2710 20 35 
18

 CN 2710 20 39 
19

 Boiling point and intended use. 
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From 1 January 2017, the production and placing on the market of boiler fuel (fuel oil) 
with a sulphur content greater than 1 percent by mass is prohibited.” 

(41) Annex 5 of Resolution No. 927 sets thresholds for the sulphur content of four different 
categories of boiler fuel (mazout), namely 0.5% for extra low sulphur content mazout 
(EL), 1% for low sulphur content mazout (L), 2% for normal mazout (N) and 3.5% for 
high sulphur content mazout (H). 

(42) As already concluded by the Secretariat in the Reasoned Opinion, the thresholds set out 
by Resolution No. 927 for the maximum sulphur content of categories N and H are in 
breach of Article 3(1) of Directive 1999/32/EC and this remains to be the case. In their 
reply to the Reasoned Opinion, the Ukrainian authorities did not contradict this 
conclusion. On the contrary, it was explained that “[b]ased on both factual and legal 
grounds, the Government of Ukraine has to confirm that the regulation described will 
gain effect on 01.01.2017.” 

(43) Furthermore, the Secretariat concluded in the Reasoned Opinion that the envisaged 
implementation deadline, 1 January 2017, as set by Article 15 of Resolution No. 927 is in 
breach with the timetable for the implementation of the acquis on environment as set out 
by Annex II of the Energy Community Treaty and Article 2(1) of the Accession Protocol. 

(44) Based on the above, the Secretariat concludes that Ukraine failed to transpose and 
implement Article 3(1) of Directive 1999/32/EC for all fuel categories covered by the 
definition provided by Article 2(1). 

b. Article 4(1) of Directive 1999/32/EC – gas oil 
 

(45) Article 2(2) of Directive 1999/32/EC defines gas oil based on CN codes which render the 
following fuels as gas oil:20 

“- Petroleum oils and oils obtained from bituminous minerals (other than crude) and 
preparations not elsewhere specified or included, containing by weight 70 % or more of 
petroleum oils or of oils obtained from bituminous minerals, these oils being the basic 
constituents of the preparations, other than those containing biodiesel and other than 
waste oils 

-- Other 
--- Medium oils 

---- For other purposes 
----- Kerosene 

------ Other21 
----- Other22 

--- Heavy oils 

                                                        
20

 CN 2710 19 25, 2710 19 29, 2710 19 47, 2710 19 48, 2710 20 17 and 2710 20 19. Although Article 2(2) of the version 
of Directive 1999/32/EC applicable in Energy Community law refers to custom tariff codes CN 2710 00 67 and CN 2710 
00 68, these were renumbered and do not exist any longer. No substantial changes to the categories of fuel products. 
The new numbers were reflected by amendments made to Directive 1999/33/EC by Directives 2005/33/EC and 
2012/33/EU. 
21

 CN 2710 19 25 
22

 CN 2710 19 29 
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---- Gas oils 
----- For other purposes 

------ With a sulphur content exceeding 0,002 % by 
weight but not exceeding 0,1 % by weight23 
------ With a sulphur content exceeding 0,1 % by 
weight24 

-- Gas oils 
--- With a sulphur content exceeding 0,002 % by weight but not exceeding 
0,1 % by weight25 
--- With a sulphur content exceeding 0,1 % by weight26” 

(46) Furthermore, Article 2(2) of Directive 1999/32/EC sets out that 

“— any petroleum-derived liquid fuel which, by reason of its distillation limits, falls within 
the category of middle distillates intended for use as fuel and of which at least 85 % by 
volume (including losses) distils at 350 ºC by the ASTM D86 method” 

shall be considered as gas oil. At the same time, Directive 1999/32/EC sets out that 

“Diesel fuels as defined in Article 2(2) of Directive 98/70/EC of the European Parliament 
and of the Council of 13 October 1998 relating to the quality of petrol and diesel fuels 
and amending Council Directive 93/12/EEC are excluded from this definition. Fuels used 
in non-road mobile machinery and agricultural tractors are also excluded from this 
definition.” 

(47) Paragraph 14 of Article 3 of Resolution No. 927 provides the definition of liquid boiler 
fuel: 

“liquid boiler fuel (liquid fuel for household heating devices) - liquid fuel produced from 
the distillate fractions of crude oil via straight distillation and secondary processes and 
used for the production of heat in low-power heating devices or medium-sized power 
generators.” 

(48) The definition provided by Resolution No. 927 does not follow the same logic as the one 
provided by Article 2(2) of Directive 1999/32/EC. Petroleum products are usually 
grouped into three categories: light distillates (liquefied petroleum gas, gasoline, 
naphtha), middle distillates (kerosene, diesel, gas oil), heavy distillates and residuum 
(heavy fuel oil, lubricating oils, wax, asphalt). Taken into account the technical 
characteristics  of “liquid boiler fuel (liquid fuel for household heating devices)”, it falls 
into the category of “middle distillates” and cover the same type of fuels, namely gas oil 
used for the purpose of energy generation in household heating devices or by small 
combustion and medium-sized combustion engines (light heating oil). 

(49) Article 16 of Resolution No. 927 sets out that 
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 CN 2710 19 47 
24

 CN 2710 19 48 
25

 CN 2710 20 17 
26

 CN 2710 20 19 
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“Liquid boiler fuel (liquid fuel for household heating devices) must meet the requirements 
set out in Annex 5 hereto. 

(…) 

From 1 January 2017, the production and placing on the market of liquid boiler fuel 
((liquid fuel for household heating devices) with a sulphur content greater than 0.1 
percent by mass is prohibited.” 

(50) Furthermore, Annex V of Resolution No. 927 sets thresholds of the sulphur content of 
two different categories of liquid boiler fuel (liquid fuel for household heating devices), 
namely 0.5% for extra low sulphur content liquid boiler fuel and 1.1% for normal liquid 
boiler fuel (liquid fuel for household heating devices). 

(51) As already concluded by the Secretariat in the Reasoned Opinion, the legislative 
thresholds for the maximum sulphur content of both categories of gas oil (extra low 
sulphur content liquid boiler fuel and normal liquid boiler fuel (liquid fuel for household 
heating devices) set out by Resolution No. 927 as well as the implementation deadline 
set out by Article 16 are in breach of the requirements of Article 4(1) of Directive 
1999/32/EC. 

(52) In their response to the Reasoned Opinion of 20 February 2016, the Ukrainian 
authorities do not dispute the above conclusion of the Secretariat. On the contrary, the 
Ukrainian authorities confirm that the currently applicable legislation fails to correctly 
transpose the requirements of Article 4(1) of Directive 1999/32/EC and request the 
Secretariat to accept 1 January 2017 as a valid commencement date for the new 
regulatory regime. From that date onwards, as indicated by the Ukrainian authorities, 
production of fuels that fail to comply with the thresholds will only be allowed for export 
purposes. Given the long-lasting delay in transposition as well as the principle of equal 
treatment between the Contracting Parties, however, this request cannot be 
accommodated. 

(53) Based on the above, the Secretariat concludes that Ukraine has failed to transpose and 
implement Article 4(1) of Directive 1999/32/EC for all fuel categories covered by the 
definition provided by Article 2(2). 
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ON THESE GROUNDS 
 
 
The Secretariat of the Energy Community respectfully requests that the Ministerial Council of the 
Energy Community declare in accordance with Article 91(1)(a) of the Treaty establishing the 
Energy Community that: 

by failing to adopt within the prescribed time limit, national measures to ensure that heavy 
fuel oils are not used if their sulphur content exceeds 1.00 % by mass and that gas oils are 
not used if their sulphur content exceeds 0.10 % by mass, Ukraine has failed to fulfil its 
obligations under Articles 3(1) and 4(1) of Directive 1999/32/EC, respectively, as 
incorporated by Article 16 of the Treaty establishing the Energy Community and the 
Protocol concerning the Accession of Ukraine to the Treaty establishing the Energy 
Community. 

 
On behalf of the Secretariat of the Energy Community, 
 
Vienna, 12 May 2016 

 
 
 

  
Janez Kopač        Dirk Buschle 
Director        Deputy Director / Legal Counsel 
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Communìty

Opening Letter

in Case ECS-5/13

By the present Opening Letter, the Energy Community Secretariat ("the Secretariat") initiates
dispute settlement proceedings against Ukraine for non-compliance with the Treaty
establishing the Energy Community ("the Treaty"), and in particular with Articles 12, 16 and
point 2 of Annex ll of the Treaty as well as Council Directive 199913218C of 26 April 1999
relating to a reduction in the sulphur content of certain liquid fuels and amending Directive
93t12tEEC1.

Under the Dispute Settlement Procedures, the Secretariat may initiate a preliminary
procedure against a Party before seeking a decision by the Ministerial Council under Article
91 of the Treaty. According to Article 12 of these Rules, such a procedure is initiated by way
of an Opening Letter.

According to Article 10(2) of the Dispute Settlement Procedures, the purpose of the
procedure hereby initiated is to establish the factual and legal background of the case, and to
give the Party concerned ample opportunity to be heard. ln this respect, the preliminary
procedure shall enable Ukraine either to comply of its own accord with the requirements of
the Treaty or, if appropriate, justify its position. ln the latter case, Ukraine is invited to provide
the Secretariat with all factual and legal information relevant to the case at hand within the
deadline set at the end of this letter.

l. Background and Facts

a) Background ofthe case

Article 16 of the Treaty sets out that the Contracting Parties, amongst others, have an
obligation to implement Directive 199913218C. Article 12 of the Treaty declares that each
Contracting Party shall implement the acqurs communautaire on Environment in compliance
with the timetable for the implementation of those measures set out in Annex ll. By point 2 of
Annex ll, the deadline for the implementation for Directive 199913218C was set as 31
December 2011. ln the "Protocol concerning the Accession of Ukraine to the Treaty
establishing the Energy Community" annexed to Ministerial Council Decision 2O09l04lMC-
EnC, the respective deadline applicable to Ukraine is 1 January 2012.

ln its implementation reports, the Secretariat repeatedly underlined that Ukraine needs to
take substantial steps in order to transpose and implement Directive 1999t32t83. The 3'd
and 4th meetings of the Energy Community's Environmental Task Force (of 23 May and 30
October 2012, respectively) also addressed these shortcomings and the Secretariat
announced to start enforcement for Contracting Parties who have not implemented the
Directive and/orfailed to submit credible roadmaps for implementation by the end of 2011.
This has also been reflected in the conclusions of those meetings.

It was also agreed that those Contracting Parties who are not able to meet the requirements
of Directive 199913218C on time shall present to the Secretariat a credible roadmap with
concrete milestones in order to demonstrate the way compliance could be ensured in the
shortest possible timeframe. To date, Ukraine has not presented such a roadmap to the
Energy Com munity Secretariat.

1

' OJ L 121,11.5.1999, p. 13, hereinafter "the Directive"
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b) Legislative framework in Ukraine

The legal situation in Ukraine regulating the sulphur content of liquid fuels as defined by
Directive 199913218C is, generally speaking, in a weak condition and the available legislation
does not have direct relevance to the transposition and implementation of Directive
1999t32t8c.

At the 3'd meeting of the Environmental Task Force of the Energy Community, the
representative of Ukraine conceded that Ukraine had not developed and submitted an
ambitious and verifiable roadmap developed for the full implementation of the Directive. lt
was emphasized that the cost of full compliance with this Directive is very high. Reference
was made, however, to several technical standards for the sulphur content of heavy fuel oil
and gas oil while, without providing them. The Ministry of Energy and Coal lndustry informed
the Secretariat that the maximum sulphur content limit value set by Ukrainian law is 2o/o, wilh
reference to GOST standard 3868-99. The standards under this number, however, relate to a
DSTU method which applies only for automotive fuels (diesel), and not for the fuels used at
industrial installations (e.9. heating) covered by Directive 199913218C. According to
information provided by the Ministry of Energy and Coal lndustry at the 3'o Task Force
meeting, the applicable sulphur content limit value for gas oil ranges between 0.035% and
0.2o/o by mass.

On 1 August 2012, the Cabinet of Ministers of Ukraine, by Resolution No. 525-p, approved
an action plan regarding a reduction in the sulphur content of certain liquid fuels. The
document foresees

a) the development and introduction of state standards for certain liquid fuels taking into
account the requirements of Directive 19991321EC. The responsible authorities are
the Ministry of Energy and Coal lndustry, the Ministry of Economic Development and
Trade and the Ministry of Environment.

b) the improvement of the methods for testing and analysis of fuel samples in order to
harmonise these methods with the provisions of the Directive 19991321EC. The
responsible authorities are the Ministry of Economic Development and Trade, the
Ministry of Environment and the Ministry of Energy and Coal lndustry.

c) ensuring monitoring of the situation with reconstruction and modernisation of oil
refineries with the aim to increase the depth of oil refining up to 85-90% as well as
production of oil products with sulphur content being in line with the provisions of
Directive 199913218C. The responsible authorities are the Ministry of Energy and
Coal lndustry and the Ministry of Environment.

For action a), a deadline of 30 December 2012 was set and for actions b) and c), the
deadline was set as 30 December 2017.

While recognizing the efforts of the Ukrainian authorities, the Secretariat observes that the
action plan confirms that to date, only very limited steps were taken in order to ensure that
Directive 199913218C could be transposed into national law and implemented as required by
the Treaty/the Accession Protocol. According to the information obtained from the Ministry of
Energy and Coal lndustry and from the Ministry of Economy, the deadline for action a) was
not complied with and to date, no state legislation and/or standards have been adopted. The
deadlines for actions b) and c) go very far beyond the ones set out in the Treaty/the
Accession Protocol and therefore fail to comply with its provisions. Given the importance of
the implementation of the Directive, the Secretariat decided to initiate the present
proceedings under Article 90 of the Treaty.

2
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ll. Relevant Energy Gommunity Law

Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute
Settlement under the Treaty ("Dispute Settlement Procedures")' as "a Treaty obtigation or
[ . ] a Decision addressed fo [a Party]". A violation of Energy Community Law occurs if "[a]
Pafty fails to comply with its obligations under the Treaty if any of these measures (actions or
omrssions) are incompatible with a provision or a principle of Energy Community Latil'
(Article 2(1) Dispute Settlement Procedures).

Article 6 of the Treaty reads

The Pafties shall take all appropriate measures, whether general or particular, to ensure fulfilment
of the obligations arising out of this Treaty. The Pafties shall facilitate the achievement of the
Energy Community's tasks. The Pafties shall abstain from any measure which could jeopardise
the attainment of the objectives of the Treaty.

Article 12 of the Treaty reads

Each Contracting Pafty shall implement the acquis communautaire on Environment in compliance
with the timetable for the implementation of those measures set out in Annex ll.

Article 16 of the Treaty reads

The "acquis communautaire on environment", for the purpose of this Treaty, shall mean (i)
Council Directive 85/337/EEC of 27 June 1985 on fhe assessment of the effects of ce¡1ain public
and private projects on the environment, as amended by Council Directive 97/11/EC of 3 March
1997 and Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003,
(ii) Council Directive 1999/32/EC of 26 April 1999 relating to a reduction in the sulphur content of
ce¡tain liquid fuels and amending Directive 93/12/EEC, (iii) Directive 2001/80/EC of the European
Parliament and of the Council of 23 October 2001 on the limitation of emissions of certain
pollutants into the air from large combustion plants, and (iv) Atticle 4(2) of Directive 79/409/EEC
of the Council of 2 April 1979 on the conservation of wild birds.

Article 3(1) of Directive 19991321EC reads:

Member Sfafes shall take all necessary sfeps fo ensure that, as from 1 January 2003, heavy fuel
oils are not used within their territory if their sulphur content exceeds 1 %o by mass.

Article a() of Directive 199913218C reads:

Member Sfafes shall take a// necessary sfeps to ensure that gas oils are not used within their
territory as from:

- July 2000 if their sulphur content exceeds 0,20 % by mass,

- 1 January 2008 if their sulphur content exceeds 0,10 % by mass.

Article 6(1) of Directive 199913218C reads:

Member Sfafes shall take all necessary measures to check by sampling that the sulphur content
of fuels used complies with Articles 3 and 4. The sampling shall commence within six months of
the date on which the relevant limit for maximum sulphur content in the fuelcol??es into force. lt

3
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shall be carr¡ed out with suff¡cient frequency and in such a way that the samples are
representative of the fuel examined.

lll. Preliminary Legal Assessment

Based on a preliminary legal assessment, the Secretariat has come to the opinion that
Ukraine failed to properly and fully transpose and implement at least one provision of the
acquis communautiare, as specified in the following.

As mentioned above, there is no legislation in place setting maximum thresholds for the
sulphur content of heavy fuel oil and gas oil. The lack of binding thresholds fails to transpose
Articles 3(1) and 4(1) of the Directive respectively. There are also no measures in place to
check by sampling that the sulphur content of fuels used complies with those Articles as
required by Article 6(1) of the Directive.

Consequently, the Secretariat has to consider that Ukraine has not taken all necessary steps
to ensure that within its territory heavy fuel oils are not used if their sulphur content exceeds
1.00 o/o by mass and gas oils are not used if their sulphur content exceeds 0.10o/o by mass
within the timeline as set out in the Accession Protocol. Moreover, there are no requirements
on sampling and analysis in place that could ensure the proper implementation of Article 6 of
Directive 199913218C.

lV. Conclusion

At this point in time, the Secretariat preliminarily concludes that Ukraine fails to comply with
Articles 12 and 16 of the Treaty read in conjunction with Articles 3(1), 4(1) and 6 of Directive
199913218C by not transposing and implementing the latter provisions according to the
deadline set by row 9 of the table included in Article 2(3) of the Protocol concerning the
accession of Ukraine to the Treaty Establishing the Energy Community.

ln accordance with Article 12 of the Dispute Settlement Procedures, the Government of
Ukraine is requested to submit its observations on the points of fact and of law raised in this
letter within two months, i.e. by

12 April2013

to the Secretariat.

Should Ukraine wish to comply with the Treaty, the Secretariat, acting under Article 67 of the
Treaty, is prepared to help in rectifying the identified cases of non-compliance and providing
concrete assistance.

Vienna, 11 February 2013

Janez Ko
Director

leDirk

Ii";
nsel/Deputy Director
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Unofficial translation 

 

 

 

 

 

 

 

Dear Mr. Kopać! 

The Ministry of Energy and Coal Industry of Ukraine confirms its compliments to 

the Secretariat of the Energy Community and as an authority that coordinates the 

implementation of Ukraine's commitments under the Treaty establishing the Energy 

Community informs about the following in response to the open letter of the Secretariat   

of the Energy Community from 11.02.2013 № UA-MC/O/jko/04/11-02-2013 concerning 

the case ECS-5/13. 

With the aim of the proper obligations fulfillment under the Treaty, namely the 

implementation into the national law of Directive 1999/32/EC concerning the reduction 

in the sulfur content of certain liquid fuels from August 1, 2012 the Cabinet of Ministers 

of Ukraine approved an action plan for reduction of sulfur in certain liquid fuels by 

Decree № 525-r, issued by the Ministry of Economic Development and Trade of Ukraine. 

The mentioned above document provides reduction in oil with high sulfur content in 

Ukraine, strengthening control of oil production, renovation/modernization of refineries, 

as well as the development and implementation of national standards for certain liquid 

fuels that meet the requirements of Directive 1999/32/EC. 

To ensure the proper implementation of the commitments under the Treaty the 

Ministry of Energy and Coal Industry of Ukraine represents an action plan together with 

relevant information on its implementation in the Annex. 

 

Yours sincerely 

 

 

Minister E. Stavitskiy 

 

Director of the Secretariat of the 

Energy Community  

J. Kopać 

 



Information on the implementation of the Decree of the Cabinet of Ministers of 

Ukraine № 525-r dated by August 1, 2012 "On the approval of the plan on the 

reduction of the sulfur content of certain liquid fuels in accordance  

with Directive 1999/32/EC" 

 

Item 1. Concerning the development and implementation of state standards for certain 

types of liquid fuels in the established order to meet the requirements of Directive 

1999/32/EC. 

 

With the aim of the establishment of uniform mandatory for application and compliance 

with safety motor gasoline, diesel, marine, and boiler fuel, protect human life and health, 

property, and to prevent actions that may mislead users as to their purpose and security, 

establishing conformity rules, eliminating inconsistencies between regulations of Ukraine 

and other countries regarding to oil, reduce technical barriers to trade and to ensure the 

free movement of motor gasoline, diesel, marine, and boiler fuels that are traded on the 

territory of consumers and manufacturers of such products the Ministry of Energy and 

Coal Industry of Ukraine drafted the Decree of the Cabinet of Ministers of Ukraine "On 

Approval of Technical Regulation on requirements for motor gasoline, diesel, marine, 

and boiler fuels." 

Implementation of the draft decree to settle the issue of state market surveillance as 

motor gasoline, diesel, marine, and boiler fuel, prevent domestic sales of low-quality 

fuels, will ensure the establishment of common mandatory for the application and 

enforcement of safety requirements fuels. Also, the draft regulation foresees to reduce the 

share of the sulfur content of gasoline, diesel, marine, and boiler fuel. 

Currently, the draft decree is sent to the re-approval by the concerned ministries and 

authorities. 

Also, with the aim of the creation of favorable conditions for the development of the 

domestic refining industry, providing priority position of Ukrainian market of its own oil 

products, improvement of the quality of petroleum products and in particular, reducing the 

sulfur content of fuels and increase the depth of crude oil from 76% to 95%, the Ministry 

issued the draft Law of Ukraine "On amendments to the Tax Code of Ukraine (to stimulate 

the reconstruction and modernization of oil refining)." As of today, the mentioned above 

document is agreed by the involved state organizations. 

 

Item 2. On providing support in Parliament to the draft Law of Ukraine "On Amendments 

to the Law of Ukraine" On licensing of certain types of activities" concerning the 

introduction of licensing production of petroleum. 

 

The Draft Law of Ukraine "On Amendments to the Law of Ukraine" On licensing certain 

types of activities" was registered in the Verkhovna Rada of Ukraine on 27.12.2012 № 

9654, which is being prepared for the second reading, includes proposals of the Ministry of 

Energy and Coal Industry of Ukraine concerning the introduction of licensing of motor 

fuels including mixtures, diesel fuel and components that will significantly reduce the 

proportion of counterfeit products, sold in Ukraine. 
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Dear Mr. Kopać! 

The Ministry of Energy and Coal Industry of Ukraine confirms its 

compliments to the Energy Community Secretariat and for the proper 

implementation of the provisions of the Treaty establishing the Energy Community 

informs about the following. 

On February 11, 2013 the Energy Community Secretariat sent the letter to 

the Ukrainian side concerning the case ESS-5/13 on the non – fulfillment by 

Ukraine the Treaty establishing the Energy Community, in particular Directive 

1999/32/EU on reduction of the sulfur content of certain liquid fuels. 

To address the specified issues on March 29, 2013 the Mission of the Energy 

Community Secretariat was held in Ukraine, in which the issue of the 

implementation of Directive 1999/32/EC of 26 April 1999 was discussed in detail. 

During the above mentioned Mission the Ukrainian side informed in detail 

about the implementation of measures on the provisions fulfillment of Directive 

1999/32/EU, namely the development of measures and methodology for reduction 

of sulphur content of certain liquid fuels. 

Moreover, it was informed about the draft legal acts, which are formed to 

ensure the proper implementation of the Directive into national legislation of 

Ukraine. 

Director of the Energy Community 

Secretariat  

J. Kopać 

 

 



Additionally, it was noted that on August 1, 2012 the Cabinet of Ministers of 

Ukraine approved an action plan for reduction of sulfur in certain liquid fuels by 

Decree № 525-r, issued by the Ministry of Economic Development and Trade of 

Ukraine. The mentioned above document provides reduction in oil with high sulfur 

content in Ukraine, strengthening control of oil production, 

renovation/modernization of refineries, as well as the development and 

implementation of national standards for certain liquid fuels that meet the 

requirements of Directive 1999/32/EC. The mentioned above document was 

transmitted to the Secretariat by the letter dated 04.03.2013 № 01/18-0286. 

It should be noted that within the Mission all remarks of the Secretariat, 

presented in the open letter, were clarified, except one that concerns the 

improvement of methods of removal sampling and analysis of fuel samples in 

order to harmonize these methods with Directive 1999/32/EU (p.3 of the Action 

Plan approved by the Resolution № 525 – p, the responsible authority is the 

Ministry of Economic Development and Trade of Ukraine). 

Due to the mentioned above, the Ministry of Energy and Coal Industry of 

Ukraine as the body coordinating implementation obligations under the Treaty 

establishing the Energy Community appealed to the Ministry of Economic 

Development and Trade of Ukraine with the appropriate request. In turn, the 

Ministry of Economic Development and Trade of Ukraine informed that due to the 

second paragraph of Article 6 "Sampling and Analysis" of Directive 1999/32/EU 

the reference method adopted for assessing the sulfur content shall be the method 

defined by the international standards ISO 8754 and ISO 4259 and the European 

standards EN 24260 and EN ISO 14596. All of the above mentioned international 

and European standards are adopted in Ukraine as national standards according to 

the degree of "identical", namely: 

- The National standard of Ukraine ISO 8754:2009 «Oil products. 

Determination of sulfur by X-ray fluorescence spectrometry for the 

dispersion energy» is identical to ISO 8754:2003; 

- The National standard of Ukraine EN 24260:2012 «Oil products and 

hydrocarbons. Determination of sulfur by combustion under the method  

Vikbold» identical to EN 24260:1994; 

- The National standard of Ukraine EN ISO 14596:2012 «Oil products. 

Determination of sulfur X-ray fluorescence spectrometry by wavelength 

dispersion» is identical to EN ISO 14596:2007; 



- The National standard of Ukraine EN ISO 4259:2012 «Oil products. 

Determination and application of precision characteristics’ of test methods» 

is identical to EN ISO 4259:2006. 

 

Taking the opportunity the Ministry of Energy and Coal Industry of Ukraine 

renews to the Energy Community Secretariat assurances of the highest 

consideration. 

 

Yours sincerely 

 

 

Deputy Minister- 

Chief Staff                           A. Bondarenko  
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         Vienna, 21 December 2015 

ECS-5/13/O/21-12-2015 

 

 

Reasoned Opinion in Case ECS-5/13 
 
 
 
EXCELLENCY, 
 
 
 
Please find attached a Reasoned Opinion in Case ECS-5/13. 
 
 
 
 
Yours sincerely, 
 

 
 
 
Janez Kopač 
Director 
 
 
 
 
 
 
 
 

H.E. MR. VOLODYMYR DEMCHYSHYN 

MINISTER OF ENERGY AND COAL INDUSTRY 
UKRAINE 
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Reasoned Opinion 

in Case ECS-5/13 

 

 

l. lntroduction 
 

(1) According to Article 90 of the Treaty establishing the Energy Community (hereinafter: "the 
Treaty"), the Secretariat may bring a failure by a Party to comply with Energy Community 
law to the attention of the Ministerial Council. Pursuant to Article 10 of the Procedural Act 
No 2008/01/MC-EnC of the Ministerial Council of the Energy Community of 27 June 2008 
on the Rules of Procedure for Dispute Settlement under the Treaty (hereinafter: "Dispute 
Settlement Procedures"), the Secretariat shall carry out a preliminary procedure before 
submitting a reasoned request to the Ministerial Council. 

(2) The Secretariat, during missions1 to Ukraine and in its reports, has repeatedly pointed to 
the lack of domestic legislation and its non-compliance with the acquis communautaire in 
the field of environment, in particular related to Council Directive 1999/32/EC of 26 April 
1999 concerning reduction in the sulphur content of certain liquid fuels and amending 
Directive 93/12/EEC as amended by Regulation (EC) No 1882/2003 of the European 
Parliament and of the Council of 29 September 20032 (hereinafter: “Directive 1999/32/EC”). 
In line with its monitoring role under Article 67 of the Treaty, the Secretariat also assessed 
compliance of the existing legislation governing the petroleum industry in Ukraine, with the 
acquis communautaire under Title II of the Treaty. 

(3) In its Implementation Report of 1 September 2012, the Secretariat reiterated that “Ukraine 
did not transpose the Sulphur in Fuels Directive or ensure its implementation by the end of 
2011 as required, and therefore it failed to comply with this Directive. Implementing the 
recently adopted action plan within the shortest possible timeframe could resolve this 
issue.”3 

(4) Following up on this assessment and in the absence of any progress, the Secretariat sent 
an Opening Letter under Article 12 of the Dispute Settlement Procedures to Ukraine on 11 
February 2013 on the grounds that Ukraine failed to transpose and implement the 
provisions of Articles 3(1), 4(1) and 6 of Directive 1999/32/EC. 

                                                        
1
 A mission in the case of which the issue on the sulphur content of liquid fuels was addressed took place on 29 March 

2013 in Kiev. This issue was also touched upon at meetings held on 17 September 2013, 8 April 2014, 15 October 2014 
in Vienna. 
2
 OJ L 121, 11.5.1999, p. 13, in the following: “Directive 1999/32/EC” 

3
 This assessment remained valid in further Implementation Reports (2013 and 2014) of the Secretariat. 
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(5) The Government of Ukraine provided official responses to the Opening Letter by letters 
sent on 4 March 2013 and 15 November 2013. The measures presented therein, however, 
are not sufficient to dispel the Secretariat’s concerns raised in the Opening Letter. 

 
II.  Factual background 
 

(6) Article 16 of the Treaty sets out that the Contracting Parties, amongst others, have an 
obligation to implement Directive 1999/32/EC. Article 12 of the Treaty declares that each 
Contracting Party shall implement the acquis communautaire on environment in 
compliance with the timetable for implementation of those measures set out in Annex II. By 
point 2 of Annex II, the deadline for implementation for Directive 1999/32/EC was 31 
December 2011. In Article 2(1) of the Protocol concerning the Accession of Ukraine to the 
Treaty Establishing the Energy Community (hereinafter, the Accession Protocol), this 
deadline was for Ukraine was 1 January 2012 . 

(7) In its implementation reports, the Secretariat repeatedly underlined that Ukraine needs to 
take substantial steps in order to transpose and implement Directive 1999/32/EC. The 3rd 
and 4th meetings of the Energy Community’s Environmental Task Force (of 23 May and 30 
October 2012, respectively) also addressed these shortcomings and the Secretariat 
announced to start enforcement action against Contracting Parties that have not 
implemented the Directive and/or failed to submit credible roadmaps for implementation. 
This has also been reflected in the conclusions of those meetings. 

(8) On 1 August 2012, the Cabinet of Ministers of Ukraine, by Resolution No. 525-p, approved 
an action plan regarding a reduction in the sulphur content of certain liquid fuels. The 
document foresees: 

a) the development and introduction of state standards for certain liquid fuels taking into 
account the requirements of Directive 1999/32/EC. The responsible authorities are the 
Ministry of Energy and Coal Industry, the Ministry of Economic Development and Trade 
and the Ministry of Environment.  

b) the improvement of the methods for testing and analysis of fuel samples in order to 
harmonise these methods with the provisions of the Directive 1999/32/EC. The 
responsible authorities are the Ministry of Economic Development and Trade, the 
Ministry of Environment and the Ministry of Energy and Coal Industry.  

c) ensuring monitoring of the situation with reconstruction and modernisation of oil 
refineries with the aim to increase the depth of oil refining up to 85-90% as well as 
production of oil products with sulphur content being in line with the provisions of 
Directive 1999/32/EC. The responsible authorities are the Ministry of Energy and Coal 
Industry and the Ministry of Environment. 

The deadline was 30 December 2012 for action a), while for actions b) and c), the deadline 
is 30 December 2017. 
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(9) The Environmental Task Force recommended that those Contracting Parties which are not 
able to meet the requirements of Directive 1999/32/EC on time shall present to the 
Secretariat a credible roadmap with concrete milestones in order to demonstrate the way 
compliance could be ensured in the shortest possible timeframe. As reflected in item no. 11 
of the conclusions of the 2nd meeting of the Environmental Task Force, the Secretariat 
expressed readiness to accept from Contracting Parties not compliant with the Directive 
detailed roadmaps on how to achieve full implementation of the Directive within a well 
defined timeframe. It was agreed that these roadmaps should set ambitious and verifiable 
milestones towards implementation in regular intervals of three to six months, as well as 
reporting commitments vis-à-vis the Secretariat and that the overall deadline should not go 
beyond the end of 2013. 

(10) In order to address these shortcomings, the Secretariat sent an Opening Letter to Ukraine 
on 11 February 2013. In its preliminary legal assessment, the Secretariat concluded that 
Ukraine fails to comply with Articles 12 and 16 of the Treaty read in conjunction with 
Articles 3(1), 4(1) and 6 of Directive 1999/32/EC by not transposing and implementing the 
latter provisions according to the deadline set by point 2 of Annex II of the Treaty 
establishing the Energy Community, namely to limit the sulphur content of heavy fuel oil at 
1% and that of gas oil at 0.1% as a maximum and to ensure that sampling and analysis 
takes place according to the standards referred to in the Directive. 

(11) Ukraine, by an official letter of the Ministry of Energy and Coal Industry dated 4 March 
2013, provided a reply to the Opening Letter whereby the Ukrainian authorities refer to the 
Resolution of the Council of Ministers of 1 August 20124 which is however not in line with 
the requirements of Directive 1999/32/EC as the deadlines established therein go well 
beyond those required by the Treaty and the Protocol concerning the Accession of Ukraine 
to the Treaty Establishing the Energy Community (hereinafter: “the Accession Protocol”). 
Furthermore, the Ukrainian authorities informed the Secretariat that a draft Decree of the 
Cabinet of Ministers of Ukraine "On Approval of Technical Regulation on requirements for 
motor gasoline, diesel, marine, and boiler fuels", aimed at transposing the requirements of 
the requirements of Directive 1999/32/EC was prepared and submitted for the re-approval 
of the concerned ministries and authorities. Given the lack of an implementation timeframe 
of Directive 1999/32/EC’s requirements compliant to the Treaty and the Accession 
Protocol, the reply of the Ukrainian authorities did not prove that adequate measures were 
taken for setting the legislative threshold compliant to the requirements of Articles 3(1), 4(1) 
and 6 of Directive 1999/32/EC within the requested timeframe. 

(12) On 27 March 2013, Ukraine provided a roadmap with deadlines until end 2013 and full 
implementation of the requirements of Directive 1999/32/EC envisaged for the first quarter 
of 2014. Based on the adopted legislative measures as well as by information obtained 
from the Ukrainian authorities via email on 18 February 2015, it is however clear that the 
deadlines therein (with particular regard to full transposition envisaged for end 2013 and full 
implementation envisaged for the first quarter of 2014) were not respected. 

                                                        
4
 Resolution of the Cabinet of Ministers of Ukraine 525-r, 1 August 2012 
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(13) On 1 August 2013, the Cabinet of Ministers of Ukraine adopted a Resolution “On approval 
of the Technical Regulation on requirements for gasoline, diesel, marine and boiler fuels” 
(hereinafter: “Resolution No. 927”).5 This Resolution, however, as will be presented in the 
legal assessment of the present Reasoned Opinion, cannot be considered as sufficient for 
transposing the requirements of Directive 1999/32/EC into national law. 

(14) On 15 November 2013, the Ukrainian authorities provided a supplementary reply, providing 
information as a follow-up to a meeting that took place between representatives of the 
Secretariat and the Ukrainian authorities in Kiev on 29 March 2013. In their letter, the 
Ukrainian authorities provided information on the measures transposing the requirements 
of Article 6 of Directive 1999/32/EC with regard to the sampling and analysis of liquid fuels. 
Furthermore, they informed the Secretariat regarding the ongoing legislative exercises, led 
by the Ministry of Economic Development and Trade, with regard to the transposition of 
Articles 3(1) and 4(1) of Directive 1999/32/EC. 

(15) Furthermore, the Secretariat investigated, via an e-mail sent on 11 June 2015 whether 
there was any future legislative development related to the sulphur content of liquid fuels in 
Ukraine in the meantime. The Ukrainian authorities informed the Secretariat that the 
thresholds and deadlines established by Resolution No. 927 remain applicable. 

(16) In the light of the replies of the Ukrainian authorities and due to the lack of information 
regarding new legislative developments that could have rectified the situation, the 
Secretariat has decided to submit the present Reasoned Opinion. 

 
III. Relevant Energy Community Law 
 

(17) Energy Community Law is defined in Article 1 of the Dispute Settlement Procedures as “a 
Treaty obligation or […] a Decision addressed to [a Party]”. According to Article 2(1) of the 
Dispute Settlement Procedures, a violation of Energy Community Law occurs if “[a] Party 
fails to comply with its obligations under the Treaty if any of these measures (actions or 
omissions) are incompatible with a provision or a principle of Energy Community Law”. 
 

(18) Article 6 of the Treaty reads: 

1.  

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment 
of the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the 
Energy Community’s tasks. The Parties shall abstain from any measure which could jeopardise 
the attainment of the objectives of the Treaty.  
 

(19) Article 12 of the Treaty reads: 
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Each Contracting Party shall implement the acquis communautaire on Environment in compliance 
with the timetable for the implementation of those measures set out in Annex II. 
 

(20) At the time of initiating the present Dispute Settlement Procedure, Article 166 of the Treaty 
read: 
 

The “acquis communautaire on environment”, for the purpose of this Treaty, shall mean (i) 
Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public 
and private projects on the environment, as amended by Council Directive 97/11/EC of 3 March 
1997 and Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003, 
(ii) Council Directive 1999/32/EC of 26 April 1999 relating to a reduction in the sulphur content of 
certain liquid fuels and amending Directive 93/12/EEC, (iii) Directive 2001/80/EC of the European 
Parliament and of the Council of 23 October 2001 on the limitation of emissions of certain 
pollutants into the air from large combustion plants, and (iv) Article 4(2) of Directive 79/409/EEC 
of the Council of 2 April 1979 on the conservation of wild birds. 
 

(21) Article 2(1) of Directive 1999/32/EC reads: 
 
heavy fuel oil means: 
— any petroleum-derived liquid fuel falling within CN code 2710 00 71 to 2710 00 78, or 
— any petroleum-derived liquid fuel, other than gas oil as defined in points 2 and 3, which, by reason 
of its distillation limits, falls within the category of heavy oils intended for use as fuel and of which 
less than 65 % by volume (including losses) distils at 250 ºC by the ASTM D86 method. If the 
distillation cannot be determined by the ASTM D86 method, the petroleum product is likewise 
categorised as a heavy fuel oil; 

 
(22) Article 2(2) of Directive 1999/32/EC reads: 

 
gas oil means: 
— any petroleum-derived liquid fuel falling within CN code 2710 00 67 or 2710 00 68, or 
— any petroleum-derived liquid fuel which, by reason of its distillation limits, falls within the category 
of middle distillates intended for use as fuel and of which at least 85 % by volume (including losses) 
distils at 350 ºC by the ASTM D86 method. 

 
(23) Article 3(1) of Directive 1999/32/EC reads: 

 
Member States shall take all necessary steps to ensure that, as from 1 January 2003, heavy fuel 
oils are not used within their territory if their sulphur content exceeds 1 % by mass. 
 

(24) Article 4(1) of Directive 1999/32/EC reads: 

 

                                                        
6
 Article 16 of the Treaty was amended on 24 October 2013 which however has no relevance for the present 

case. 
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Contracting Parties shall take all necessary steps to ensure that gas oils are not used within their 
territory as from: 
— 1 January 2012 if their sulphur content exceeds 0.10 % by mass. 
 

(25) Article 6(1) of Directive 1999/32/EC reads: 
 

Member States shall take all necessary measures to check by sampling that the sulphur content 
of fuels used complies with Articles 3 and 4. The sampling shall commence within six months of 
the date on which the relevant limit for maximum sulphur content in the fuel comes into force. It 
shall be carried out with sufficient frequency and in such a way that the samples are 
representative of the fuel examined. 
 

(26) Article 6(2) of Directive 1999/32/EC reads: 
 

The reference method adopted for determining the sulphur content shall be that defined by: 
 
(a) ISO method 8754 (1992) and PrEN ISO 14596 for heavy fuel oil and marine gas oil; 
(b) EN method 24260 (1987), ISO 8754 (1992) and PrEN ISO 14596 for gas oil. 
 
The arbitration method will be PrEN ISO 14596. The statistical interpretation of the verification of 
the sulphur content of the gas oils used shall be carried out in accordance with ISO standard 
4259 (1992). 

 
 
IV. Legal Assessment 

 

1. Introduction  

 
(27) The subject-matter of case ECS-5/13 consists of several instances of non-compliance by 

the existing legislation in Ukraine with the Energy Community acquis communautiare 
related to environment, as already identified in the Opening Letter. 
 

(28) Firstly, in its Opening Letter the Secretariat concluded that Ukraine failed to transpose the 
requirements of Article 3(1) of Directive 1999/32/EC, namely to include a binding threshold 
of 1% sulphur content for the production and placing on the market of heavy fuel oil, by the 
deadline set out by point 2 of Annex II of the Treaty read together with Article 2(1) of the 
Accession Protocol. 

2.  

(29) Secondly, in the Opening Letter the Secretariat concluded that Ukraine failed to transpose 
the requirements of Article 4(1) of Directive 1999/32/EC, namely to include a binding 
threshold of 0.1% sulphur content for the production and placing on the market of gas oil, 
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by the deadline set out by point 2 of Annex II of the Treaty in conjunction with Article 2(1) of 
the Accession Protocol. 

3.  

(30) Thirdly, in the Opening Letter the Secretariat concluded that Ukraine failed to transpose the 
requirements of Article 6(1) of Directive 1999/32/EC by not adopting requirements on 
sampling and analysis that could ensure the proper implementation of Article 6 of Directive 
1999/32/EC by the deadline set out by point 2 of Annex II of the Treaty and by Article 2(1) 
of the Accession Protocol. 

4.  

(31) Setting legally binding thresholds for the sulphur content of liquid fuels is one of the key 
requirements of Directive 1999/32/EC, the implementation of which is indispensable for 
reaching the objectives of the Directive, namely to reduce the negative effects of emissions 
of sulphur dioxide into the air. Acidification and atmospheric sulphur dioxide damages 
sensitive ecosystems as well as (in the form of acid rain) buildings and the cultural heritage 
and can have significant effects on human health, particularly among those sectors of the 
population suffering from respiratory diseases. 

5.  

(32) Furthermore, legally binding requirements for the sampling and analysis for heavy fuel oil 
and gas oil are key to be able to demonstrate that fuels used in a Contracting Party meet 
the thresholds of 1% and 0.1 %, respectively. 

 

2. Assessment of the Ukrainian legislation 

 
(33) Based on the information reported by the Ministry of Energy and Coal Industry, the legal 

regime in Ukraine prior to 2012 did not contain elements regulating the sulphur content of 
heavy fuel oil and gas oil. 

6.  

(34) The lack of legislation was addressed by the adoption of Resolution: No. 927.7 

                                                        
7
 Resolution of the Cabinet of Ministers of Ukraine 927, 1 August 2013. 
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7.  
a. Article 3(1) of Directive 1999/32/EC – heavy fuel oil 

8.  
9.  

(35) Article 2(1) of Directive 1999/32/EC provides a definition based on CN codes which render 
the following fuels as heavy fuel oil8: 

10.  
11. - Petroleum oils and oils obtained from bituminous minerals (other than crude) and preparations not 

elsewhere specified or included, containing by weight 70 % or more of petroleum oils or of oils obtained 
from bituminous minerals, these oils being the basic constituents of the preparations, other than those 
containing biodiesel and other than waste oils 

12. -- Other 
13. --- Heavy oils 

14. ---- Fuel oils 
15. ----- For undergoing a specific process

9
 

16. ----- For undergoing chemical transformation by a process other 
than those specified in respect of subheading 2710 19 51

10
 

17. ----- For other purposes 
18. ------ With a sulphur content not exceeding 0,1 % 

by weight
11

 
19. ------ With a sulphur content exceeding 0,1 % by weight 

but not exceeding 1 % by weight
12

 
20. ------ With a sulphur content exceeding 1 % by 

weight
13

 
21.  
22. - Petroleum oils and oils obtained from bituminous minerals (other than crude) and preparations not 

elsewhere specified or included, containing by weight 70 % or more of petroleum oils or of oils obtained 
from bituminous minerals, these oils being the basic constituents of the preparations, containing 
biodiesel, other than waste oils 

23. -- Fuel oils 
24. --- With a sulphur content not exceeding 0,1 % by weight

14
 

                                                        
8
 CN 2710 19 51 to 68, 2710 20 31, 2710 20 35 and 2710 20 39. Although Article 2(1) of the version of 

Directive 1999/32/EC applicable in Energy Community law refers to custom tariff codes CN 2710 00 71 and 
CN 2710 00 78, these were renumbered and do not exist any longer. However, no substantial changes to 
the categories of fuel products were made. The new numbers were reflected by amendments made to 
Directive 1999/33/EC by Directives 2005/33/EC and 2012/33/EU. 
9
 CN 2710 19 51 

10
 CN 2710 19 55 

11
 CN 2710 19 62 

12
 CN 2710 19 64 

13
 CN 2710 19 68 

14
 CN 2710 20 31 
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25. --- With a sulphur content exceeding 0,1 % by weight but not exceeding 1 % by 
weight

15
 

26. --- With a sulphur content exceeding 1 % by weight
16

 

27.  

(36) Furthermore, Article 2(1) of Directive 1999/32/EC sets out that 
 
any petroleum-derived liquid fuel, other than gas oil as defined in points 2 and 3, which, by reason of 
its distillation limits, falls within the category of heavy oils intended for use as fuel and of which less 
than 65 % by volume (including losses) distils at 250 ºC by the ASTM D86 method. If the distillation 
cannot be determined by the ASTM D86 method, the petroleum product is likewise categorised as a 
heavy fuel oil. 
 

(37) Paragraph 13 of Article 3 of Resolution No. 927 provides the definition of “boiler fuel 
(mazout)”: 

28.  
29. boiler fuel (mazout) - liquid residual fuel oil, which boils at a temperature higher than 360 °C (under 

normal conditions) and is used in stationary plants for the generation of heat and power; 
30.  

(38) The definition provided by Resolution No. 927 does not follow the same logic as the one 
provided by Article 2(1) of Directive 1999/32/EC. Petroleum products are usually grouped 
into three categories: light distillates (liquefied petroleum gas, gasoline, naphtha), middle 
distillates (kerosene, diesel, gas oil), heavy distillates and residuum (heavy fuel oil, 
lubricating oils, wax, asphalt). Taken into account the technical characteristics17 of “boiler 
fuel (mazout)”, it falls into the category of “heavy distillates” and cover the same type of 
fuels, namely heavy fuel oil used for the purpose of energy generation in plants specifically 
designed for the combustion of such fuels. Consequently, it is understood and accepted by 
the Secretariat that Resolution No. 927 covers, amongst others, the same types of fuels as 
Directive 1999/32/EC. 
 

(39) Article 15 of Resolution No. 927 sets out that 

31.  

Boiler fuel (mazout) must meet the requirements set out in Annex 5 hereto. 
 
(…) 

                                                        
15

 CN 2710 20 35 
16

 CN 2710 20 39 
17

 Boiling point and intended use. 
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From 1 January 2017, the production and placing on the market of boiler fuel (fuel oil) with a sulphur 
content greater than 1 percent by mass is prohibited. 

32.  

(40) Annex V of Resolution No. 927 sets thresholds for the sulphur content of four different 
categories of boiler fuel (mazout), namely: 0.5% for extra low sulphur content mazout (EL), 
1% for low sulphur content mazout (L), 2% for normal mazout (N) and 3.5% for high 
sulphur content mazout (H). 

33.  

(41) The Secretariat observes that the legislative requirements for categories EL and L are in 
line with the requirements of Article 3(1) of Directive 1999/32/EC. However, the thresholds 
set out by Resolution No. 927 for the maximum sulphur content of categories N and H are 
in breach of the same requirements. 

34.  

(42) Furthermore, the Secretariat concludes that the envisaged implementation deadline, 1 
January 2017, as set by Article 15 of Resolution No. 927 is in breach with the timetable for 
the implementation of the acquis on environment as set out by Annex II of the Energy 
Community Treaty and Article 2(1) of the Accession Protocol. 

35.  

(43) The Secretariat therefore concludes, at this point of the procedure, that Ukraine failed to 
transpose and implement Article 3(1) of Directive 1999/32/EC. 

36.  
37.  

b. Article 4(1) of Directive 1999/32/EC – gas oil 
 

(44) Article 2(2) of Directive 1999/32/EC defines gas oil based on CN codes which render the 
following fuels as gas oil18: 

                                                        
18

 CN 2710 19 25, 2710 19 29, 2710 19 47, 2710 19 48, 2710 20 17 and 2710 20 19. Although Article 2(2) of 
the version of Directive 1999/32/EC applicable in Energy Community law refers to custom tariff codes CN 
2710 00 67 and CN 2710 00 68, these were renumbered and do not exist any longer. No substantial 
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38.  
39. - Petroleum oils and oils obtained from bituminous minerals (other than crude) and preparations not 

elsewhere specified or included, containing by weight 70 % or more of petroleum oils or of oils obtained 
from bituminous minerals, these oils being the basic constituents of the preparations, other than those 
containing biodiesel and other than waste oils 

40. -- Other 
41. --- Medium oils 

42. ---- For other purposes 
43. ----- Kerosene 

44. ------ Other
19

 
45. ----- Other

20
 

46. --- Heavy oils 
47. ---- Gas oils 

48. ----- For other purposes 
49. ------ With a sulphur content exceeding 0,002 % by 

weight but not exceeding 0,1 % by weight
21

 
50. ------ With a sulphur content exceeding 0,1 % by 

weight
22

 
51. -- Gas oils 

52. --- With a sulphur content exceeding 0,002 % by weight but not exceeding 0,1 
% by weight

23
 

53. --- With a sulphur content exceeding 0,1 % by weight
24

 

54.  

(45) Furthermore, Article 2(2) of Directive 1999/32/EC sets out that 
 
— any petroleum-derived liquid fuel which, by reason of its distillation limits, falls within the 
category of middle distillates intended for use as fuel and of which at least 85 % by volume 
(including losses) distils at 350 ºC by the ASTM D86 method 

 
shall be considered as gas oil. At the same time, Directive 1999/32/EC sets out that 
 

Diesel fuels as defined in Article 2(2) of Directive 98/70/EC of the European Parliament and of the 
Council of 13 October 1998 relating to the quality of petrol and diesel fuels and amending Council 
Directive 93/12/EEC (1) are excluded from this definition. Fuels used in non-road mobile 
machinery and agricultural tractors are also excluded from this definition 

                                                                                                                                                                                        
changes to the categories of fuel products. The new numbers were reflected by amendments made to 
Directive 1999/33/EC by Directives 2005/33/EC and 2012/33/EU. 
19

 CN 2710 19 25 
20

 CN 2710 19 29 
21

 CN 2710 19 47 
22

 CN 2710 19 48 
23

 CN 2710 20 17 
24

 CN 2710 20 19 
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55.  

(46) Paragraph 14 of Article 3 of Resolution No. 927 provides the definition of liquid boiler fuel: 
 
liquid boiler fuel (liquid fuel for household heating devices) - liquid fuel produced from the distillate 
fractions of crude oil via straight distillation and secondary processes and used for the production of 
heat in low-power heating devices or medium-sized power generators. 
 

(47) The definition provided by Resolution No. 927 does not follow the same logic as the one 
provided by Article 2(2) of Directive 1999/32/EC. Petroleum products are usually grouped 
into three categories: light distillates (liquefied petroleum gas, gasoline, naphtha), middle 
distillates (kerosene, diesel, gas oil), heavy distillates and residuum (heavy fuel oil, 
lubricating oils, wax, asphalt). Taken into account the technical characteristics25 of “liquid 
boiler fuel (liquid fuel for household heating devices)”, it falls into the category of “middle 
distillates” and cover the same type of fuels, namely gas oil used for the purpose of energy 
generation in household heating devices or by small combustion and medium-sized 
combustion engines (light heating oil). 
 

(48) Article 16 of Resolution No. 927 sets out that 

56.  

Liquid boiler fuel (liquid fuel for household heating devices) must meet the requirements set out in 
Annex 5 hereto. 
 
(…) 
 
From 1 January 2017, the production and placing on the market of liquid boiler fuel ((liquid fuel for 
household heating devices) with a sulphur content greater than 0.1 percent by mass is prohibited. 
 

(49) Furthermore, Annex V of Resolution No. 927 sets thresholds of the sulphur content of two 
different categories of liquid boiler fuel (liquid fuel for household heating devices), namely: 
0.5% for extra low sulphur content liquid boiler fuel and 1.1% for normal liquid boiler fuel 
(liquid fuel for household heating devices). 
 

(50) The Secretariat concludes that the legislative thresholds for the maximum sulphur content 
of both categories of gas oil (extra low sulphur content liquid boiler fuel and normal liquid 
boiler fuel (liquid fuel for household heating devices)) set out by Resolution No. 927 as well 
as the implementation deadline set out by Article 16 are in breach of the requirements set 
out in Article 4(1) of Directive 1999/32/EC. 

                                                        
25

 Boiling point and intended use. 
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57.  

(51) The Secretariat therefore concludes that Ukraine failed to transpose and implement Article 
4(1) of Directive 1999/32/EC. 
 

c. Article 6 of Directive 1999/32/EC – Sampling and analysis 
 

(52) In their reply of 15 November 2013, the Ukrainian authorities provided information on the 
measures transposing the requirements of Article 6 of Directive 1999/32/EC with regard to 
the sampling and analysis of liquid fuels. The Secretariat was informed that the National 
Standard of Ukraine ISO 8754:2009 “Oil products. Determination of sulfur by X-ray 
fluorescence spectrometry for the dispersion energy” is identical to ISO 8754:2003, the 
National Standard of Ukraine EN ISO 14596:2012 “Oil products. Determination of sulfur X-
ray fluorescence spectrometry by wavelength dispersion” is identical to EN ISO 
14596:2007 and the National Standard of Ukraine EN ISO 4259:2012 “Oil products. 
Determination and application of precision characteristics’ of test methods” is identical to 
EN ISO 4259:2006. 
 

(53) Based on the above information, the Secretariat observes that the requirements of Article 6 
of Directive 1999/32/EC, in particular the standards for the sampling and analysis of liquid 
fuels have been transposed into Ukrainian law. 

 

V. Conclusion 

(54) In the light of the foregoing, the Secretariat concludes that, by failing to adopt, within the 
prescribed time limit, national measures necessary to implement Articles 3(1) and 4(1) of 
Directive 1999/32/EC, Ukraine has failed to fulfill its obligations under the Energy 
Community Treaty. 
 

(55)  In accordance with Article 13(2) of the Dispute Settlement Procedures, Ukraine is 
requested to rectify the breaches identified in the present Reasoned Opinion, or at least 
make clear and unequivocal commitments in that respect, within a time-limit of two months, 
i.e. by  

 

21 February 2016. 

 

and notify the Secretariat of all steps undertaken in that respect. 
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Vienna, 21 December 2015 

 

 

Janez Kopač         Dirk Buschle 

Director          Head of Legal Unit  

Deputy Director  

  


































































