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Annex 09a/15th MC/13-10-2017

TO THE MINISTERIAL COUNCIL OF THE ENERGY COMMUNITY

represented by the Presidency and the Vice-Presidency of the Energy Community

REASONED REQUEST

in Case ECS-1/12

Submitted pursuant to Article 90 of the Treaty establishing the Energy Community (“the Treaty”)

and Articles 14 and 28 of Procedural Act No 2008/1/MC-EnC of the Ministerial Council of the

Energy Community of 27 June 2008 on the Rules of Procedure for Dispute Settlement under the

Treaty,' the

SECRETARIAT OF THE ENERGY COMMUNITY
against

UKRAINE

is seeking a Decision from the Ministerial Council that

by maintaining in force its current regime for allocation of cross-border capacity for electricity,
Ukraine fails to fulfil its obligations under the Energy Community Treaty, and in particular
Articles 7 and 41 thereof, Articles 3(1), 12(f) and 32 of Directive 2009/72/EC, Article 16(1) of
Regulation (EC) 714/2009 as well as Sections 1.1; 1.6; 2.1; 2.5, 2.10 and 2.13 of the
Congestion Management Guidelines as incorporated and adapted by Decision 2011/02/MC-
EnC of the Ministerial Council of the Energy Community of 6 October 2011.

The Secretariat of the Energy Community has the honour of submitting the following Reasoned
Request to the Ministerial Council.

(1)

Relevant Facts

The subject-matter of the present case consists in several instances of non-compliance by
the existing legislation and its application in Ukraine with the Energy Community acquis
communautaire related to allocation of cross-border capacity by the Ukrainian transmission
system operator Ukrenergo, under the Auction Rules approved by the National Electricity
Regulatory Commission (“NERC”).

! Procedural Act No. 2015/04/MC-EnC of 16 October 2015 amended the Dispute Settlement Procedures. However, as
the present case was initiated prior to the adoption of the amended Dispute Settlement Procedures, the rules stipulated
in Procedural Act No. 2008/01/MC-EnC are to be applied.
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1. The electricity sector in Ukraine

(2) The electricity market of Ukraine is organized according to a single buyer model, based on
the Electricity Sector Law of 1998.2 The wholesale electricity market of Ukraine (WEM)
functions based on an agreement between the participants of the wholesale electricity
market of Ukraine (“‘the WEM Agreement”) and the conditions and requirements of the WEM
Rules.® The Agreement and its amendments have been approved by NERC as well as by the
Antimonopoly Committee of Ukraine. There are no direct bilateral contracts with consumers,
and there is no functioning balancing market and market of ancillary services. Instead, they
are an integral part of the WEM Agreement. All participants of WEM must sign the WEM
Agreement with the administrator of the market, Energorynok, as a precondition for obtaining
the status of a member to the WEM. This Agreement defines the target and conditions of
energy activities, rights and obligations of WEM participants together with their responsibility
towards the WEM. The WEM Rules are an integral part of the Agreement and define the
mechanism of functioning of the WEM, the procedure of load allocation between generating
units, the procedure of setting the electricity generation price and the electricity wholesale
market price.*

(3) The WEM is the exclusive wholesale market place in Ukraine, any other wholesale trade in
electricity is prohibited.”

(4) The State owned enterprise Energorynok acts as market administrator for the WEM. It
purchases all the electricity produced by the generators or imported for sale in Ukraine,
except for the electricity used by generators for their own needs, electricity produced by
CHPs and supplied to consumers on their territory, and electricity produced in small power
units.® Energorynok also sells electricity for export to the winners of auctions for access to
cross-border transmission capacity organized by the transmission system operator
Ukrenergo, under prices regulated by NERC.

(5) The Ministry ensures the long-term and medium-term planning of the WEM through
elaboration and update of a projected balance of electricity of the Integrated Power System
of Ukraine,” pursuant to an Order of the Ministry of 2016 approving the procedure for
preparing the annual and monthly balance of electricity.®

(6) This Order defines the imbalance of electricity as the difference between the volume of
production and import of electricity on the one hand, and consumption and export of
electricity on the other. It further stipulates that if the proposals by the generation companies
do not lead to a balance of production and consumption, no later than 25 October of the year

2 ANNEX 1: Article 30 of Law of Ukraine ‘On electricity’ No. 575/97-BP, VR, 6 October 1997, published in Verkhovna
Rada news, 1998 with the last amendments and additions from 16.07.2015. The whole text of the Law is available at
http://zakon5.rada.gov.ua/laws/show/575/97-%D0%B2%D1%80 (17.05.2017).

% Rules on the Wholesale Electricity Market of Ukraine as Annex 2 from 2015 to the Agreement between members to the
Wholesale Electricity Market of Ukraine, 15.11.1996 as amended last time on 17.02.2012.

* Article 15 of Electricity Sector Law of 1998.

° Subparagraph 15 of paragraph 4 of Title VI of the Law of Ukraine ‘On the principles of the functioning electricity market
in Ukraine’ No. 663-VII as from 24.10.2013 amends the Article 15 of the Electricity Sector Law1998.

® There are a number of exceptions as to the sale of electricity on wholesale electricity market, introduced by changes of
the Electricity Sector Law as well as Cabinet of Minister’s decrees.

" Para.4.5 of Regulation of the Ministry, approved by Decree of the President of Ukraine No 382/2011, dated 06.04.2011.
® Order of the Ministry, “On approval of the preparation procedure of annual and monthly forecast balance of electricity of
IPS of Ukraine”, No.521, dated 26.08.2016.



http://zakon5.rada.gov.ua/laws/show/575/97-%D0%B2%D1%80
http://zakon5.rada.gov.ua/laws/show/663-18/paran1118#n1118
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preceding the settlement, the Ministry shall decide on balancing generation with demand of
electricity, based on a draft electricity balance from Ukrenergo. This balance may be done
via:

— increase/decrease of generation from nuclear power plants (if technically possible),
— increase/decrease of generation from thermal power plants (if technically possible),
— increase/decrease of export,

— organize import,

— limitation the volume of electricity consumption by energy suppliers.

(7) Electricity transmission is operated by the State owned company Ukrenergo, which owns and
operates the high voltage network including cross-border interconnection lines.

(8) The power system of Ukraine is interconnected as a part of the Integrated Power System in
synchronous parallel mode with the Unified Power System of the Russian Federation.
Ukrenergo operates export transmission capacities primarily with Russia (3000 MW),
Moldova (700 MW) and Belarus (900 MW).° These interconnections are used in the first
place to provide security in the balancing of the system of Ukraine in cases of emergency.
There is usually no commercial utilization of those capacities except of the interconnection
with Moldova (including for transits through Moldova back to Ukraine to supply electricity in
the region of Odessa).

(9) Only a smaller part of the Ukrainian power system is linked with the synchronized European
ENTSO-E network through the isolated Burshtyn island in western Ukraine which disposes of
an installed generation capacity of 1950 MW.° After internal consumption, the Burshtyn
island’s export capacity ranges between 500 MW and 650 MW (550 MW in summer).'* As
regards the interconnector capacities linking the Burshtyn island to the ENTSO-E network,
the NTC (net transfer capacity) values are Ukraine — Hungary: 800 MW; Ukraine — Slovakia:
400 MW and Ukraine — Romania: 400 MW. However, only around 550 MW of the total
interconnectors’ capacities are used for export.

(10) Given the isolated situation of Burshtyn island, cross-border capacity is used for export to
European Union Member States only in the amount of electricity available for export; i.e.
electricity produced locally in the Burshtyn island after satisfying the demand of the domestic
customers located in that territory.

(11) As detailed in the Opening Letter,’* and in the Reasoned Opinion® to which reference is
made, in the period between 2011 and 2017 there was more demand for interconnection
capacity than the capacity actually put on auction; only approximately 500MW of the
available 1600MW capacity has been allocated at auctions.

°Annual Report of NEURC for 2015, p.36 (table 2.2.3.), see:

http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit NKREKP 2015.pdf (17.05.2017).

10 Burshtyn power plant (2351 MW), Kaluska Combined Heat and Power plant (200 MW) and Tereblya-Rikska
h%/droelectric power plant (27 MW) are the generation plants installed in this area.

Y Annual Report of NEURC for 2015, p.3, supra.

12 ANNEX 6: Opening Letter in Case ECS-1/12, p.2.

13 ANNEX 13: Reasoned Opinion in Case ECS-1/12, pp.5-6.



http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf
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In relation to the interconnection with Moldova, the situation is different. The two electricity
systems operate synchronously, the interconnection lines are also not congested and the
interconnection capacity between the two countries is sufficient for an increased cross-border
trade. Those interconnectors are also used for export of electricity to Moldova as detailed in
the Opening Letter'* and the Reasoned Opinion.*®

The legal framework governing the allocation of cross-border capacities in Ukraine

a. Primary legal framework

Before the adoption of the Electricity Market Law of 2013, the Electricity Sector Law of
1998 was governing the allocation procedure and was providing a legal basis for adoption of
Auction Rules by NERC.

The Electricity Market Law adopted in 2013 came into force on 1 January 2014."" Article 10
of the Electricity Market Law governs the allocation of cross-border capacity. However, the
Law was structured in a manner that the main part of the Law, introducing a new electricity
market model, enters into force only on 1 July 2017. According to the Law’s transitional
provisions, Article 10 of the Electricity Market Law governing the cross-border allocations of
capacity comes into force only three years after entry into force of the Law, on 1 July 2017,
when the new market model was supposed to become effective. However, the Electricity
Market Law of 2013 has not been implemented and the new electricity market model, the
precondition for enforcing Article 10, has never been set up.

In this situation, i.e. until a new market model is implemented, the transitional provisions of
the Electricity Market Law amended Article 30 of the Electricity Sector Law of 1998'® and that
provision still governs the allocation procedures. Those changes to Article 30 of the
Electricity Sector Law entered into force on 1 December 2014 and were to be applied by 1
July 2017, provided that the new electricity market model was introduced by then.

Pursuant to Article 30 of the Electricity Law 1998, as amended by the Electricity Market Law
of 2013,%° applicable still today, an electricity supplier intending to export electricity must
purchase the required volume on the WEM of Ukraine under WEM prices, established by the
WEM Rules and approved by NERC. Moreover, in order to export (or import) electricity, the
energy undertaking in question needs a license for electricity supply and may not have any
outstanding debts for electricity purchased at the WEM.

Article 30 of the Electrciity Law of 1998 as amended by the Electricity Market Law of 2013,
also stipulates that the transmission of electricity intended for export is based on a contract
concluded with Ukrenergo. The contracts on capacity rights are awarded by way of auctions.

4 ANNEX 6, supra, p.2.

5 ANNEX 13, supra, p.6.

® ANNEX 2: Relevant excerpts of Electricity Market Law, No 663-VII, dated 24.10.2013 are submitted as ANENX to this
Reasoned Request. The whole text of the Law in Ukrainian is available at http://zakon5.rada.gov.ua/laws/show/663-18
(17.05.2017), and print out of non-official translated English version is available at the Secretariat and can be submitted
upon request.

! According to Section VI — Final and transitional provisions — the Law comes into force on the first day of the month
following the month of publication, and the first publication was in "The Voice of Ukraine" on 07.12.2013.

'® See: ANNEX 1 and ANNEX 2.

1 Paragraph 30 of the Title VI ‘Final and transitional provisions’ of the Law of Ukraine Ne 663-VII ‘On the principles of the
functioning electricity market in Ukraine’ as from 24.10.2013.



http://zakon5.rada.gov.ua/laws/show/663-18
http://zakon5.rada.gov.ua/laws/show/663-18/paran1118#n1118
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After the auction takes place, Ukrenergo enters into an agreement on the access to the
cross-border transmission capacity for export of electricity with the winner of the auction. The
terms and conditions of these contracts are to be approved by NERC.

As regards the procedure for import of electricity, Article 15 of the Electricity Sector Law of
1998 as amended by the Electricity Market Law of 2013 and the WEM Rules stipulate that,
all imported electricity must be sold to Energorynok at prices defined by NERC. Any other
wholesale electricity market is prohibited.

In parallel to the delayed implementation of the Electricity Market Law 2013, a new Electricity
Market Law transposing the Third Energy Package was drafted. The new Law has been
voted in second reading by the Ukrainian Parliament on 13 April 2017.%° At the moment of
submitting the present Reasoned Request, however, the parliamentary procedure for
adoption has not been finalized. The new Law has not been signed by the President of
Ukraine yet, and has not been published in Official Journal, i.e. it has not entered into force.

In any event, even after entry into force of the new Electricity Market Law, its new provisions
related the allocation of interconnector capacity, together with a new market model, will only
take effect from July 2019 onwards.* Until then, the transitional provision governing the
allocation of cross-border capacities (Section VIl of the Law), still stipulates (as do the
currently applicable Articles 30 and 15 of the Electricity Sector Law of 1998) that volumes of
electricity required for export and/or import shall be purchased and/or sold at Energorynok at
prices determined by the WEM Rules.

b. Secondary legal framework

The allocation of cross-border capacity for export at all interconnectors in the Burshtyn island
as well as with Moldova and Belarus is performed through auctions according to Auction
Rules adopted by NERC. Until December 2012, the auctions were held according to the
Auction Rules adopted in 2009.?* Afterwards, Auction Rules adopted by NERC in December
2012% have been applied. Under those Rules, the interconnector capacity was auctioned
regardless of whether congestion occured.?

The Auction Rules of 2012 were subject to the Opening Letter initiating the infringement
proceedings against Ukraine in the present case. They were amended several times before
being replaced by new Auction Rules in February 2015. Since the Auction Rules of 2015%
entailed the same breaches as already identified in the Opening Letter, they were assessed
in the Reasoned Opinion submitted in the present case. After the Reasoned Opinion has
been sent on 14 March 2017, the successor of NERC, the National Commission for State
Energy and Public Utilities Regulation (NEURC) amended the Auction Rules of 2015 on 28

20 | aw of Ukraine N0.4493: ‘On electricity market’, adopted on 13 April 2017 by Verkhovna Rada.

21 See Final and transitional provisions in Law No0.4493.

2 Decree on approval of the Procedure of Auctions Relating to the Access to the Transmitting Capacity of Ukraine’s
International Power Grids for the Purpose of Electric Power Export adopted by National Power Industry Regulatory
Committee of Ukraine, N0.1207, 22 October 2009.

3 Resolution on approval of the Procedure of holding auctions for access to the cross border capacity of cross border
electric networks of Ukraine for export of electric energy No.1450, 8 November 2012, that became effective on 17
November 2012 after being registered in the Ministry of Justice and being published on the official website.

4 Article 1(2) Auction Rules of 2012.

% NEURC, "On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines" No.
176 dated 12.02.2015.
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March 2017. The amended rules were adopted on the basis of Article 30 of the Electricity
Sector Law of 1998, as amended by the Electricity Market Law of 2013, and entered into
force on 12 May 2017.% They form the basis of the present Reasoned Request.

(23) The Auction Rules of 2017 define the procedure for organizing and performing electronic
auctions for cross-border capacity for export and/or import of electricity.?” An auction office,
which is defined as “enterprise providing centralized dispatching control over Interconnected
Power System of Ukraine”, i.e. Ukrenergo, is responsible for organization and holding
(explicit) electronic auctions ® for yearly, monthly and daily capacity.?® In case of no
congestion, the capacity is allocated free of charge, whereas in case of congestion, the
marginal price is equal to the minimum bid price satisfied of all bids.*°

(24) Those rules — as the previous ones - are closely linked with and depend on the electricity
market model currently in place in Ukraine as explained above, and as defined in the
Electricity Sector Law of 1998 still applied to date. Only energy suppliers are allowed to
participate in auctions and may obtain the status of participant.* Ukrenergo verifies if the
supplier has the status of WEM participant and whether it has open debts for electricity
bought from the WEM.*?

(25) Participating in the auctions also depends on the provision of a warranty deposit.** Under the
2012 Auction Rules, the warranty deposit* was calculated according to a formula which
made the warranty for annual auction twelve times higher than in the previous Auction Rules
of 2009. The Auction Rules of 2015 based the amount of the required deposit (bank
guarantee) on “multiplying the maximum value of Bid(s) price and maximum value of
capacity in MW planned to be obtained by the allocation participant on the corresponding
auction.” The 2015 rules furthermore specified that the “amount of guarantee fee and/or bank
guarantee has to be equal or more than the total value of all Bids submitted by the auction
participant on the corresponding auction and value of obtained and non-paid capacity at the
moment of holding of the corresponding auction.” The Secretariat, in the Reasoned Opinion,
deemed this formula proportionate to the objective pursued by the warranty deposit
requirement and dropped the charge related to the warranty deposit.*

(26) However, the new Auction Rules of 2017 changed again the regime on warranties. The
Rules now require that auction participants provide a bank guarantee® and/or pay a fee. The

% ANNEX 14: NEURC ‘On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity
lines’ No. 426 dated 28.03.2017. The Rules were published on 11 May 2017 in the ‘Governmental Courier (“Ypsidosuti
Kyp'ep”) and entered into force on 12 May 2017 (next day after publication). The text of the 2017 Auction Rules was
made available to the public on the NEURC’s website starting from 31.03.2017, awaiting publication in the
‘Governmental Courier’ to enter into force.

27 Article 1.1 Auction Rules of 2017.

%8 Article 2 Auction Rules of 2017.

29 Article 4 Auction Rules of 2017.

%0 Article 10.1 Auction Rules of 2017.

%L Article 5 Auction Rules of 2017.

32 Article 2.2 Auction Rules of 2017.

% Article 6 Auction Rules of 2017.

% Defined as a “monetary payment that is deposited to the account of the system operator by the participant of an
auction as a tool for securing his honesty and financial guarantee of payment for access to the cross boarder capacity of
intergovernmental electric networks of Ukraine.”

% ANNEX 13, supra, p.11.

% Defined as “type of ensuring fulfilment of obligations where the bank undertakes the cash obligations towards the
auction office in case the auction participant does not fulfill in full or partially its obligations,” The guarantee is to be
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newly introduced fee is defined as “funds, paid by auction participants in yearly, monthly
and/or daily auctions and which in case of non-fulfillment of the obligations by the auction
participant become ownership of the auction office as a fine.”’ The fee and/or the bank
guarantee shall consist of an amount that exceeds or is equal to 100 (one hundred) minimal
wages as defined in the applicable legislation of Ukraine on the date prior of the date of the
opening of bids for the respective auction.® The minimal wage in Ukraine for the year of
2017 is 3 200 UAH per month (or 19.34 UAH per hour),* which amounts to 111, 49 EUR.*
This means that the fee and/or bank guarantee is not less than approx. 11.000 EUR for the
participation in annual, monthly or even daily auctions.

Moreover, approved auction participants are not allowed to take part in auctions in case they
have financial obligations towards the auction office, or existing debts for electricity
purchased at the WEM of Ukraine, or in case if the status of WEM member of the participant
has been canceled.” In case the auction participant has not made any bid in any auction
during a period of a year from the date of registration, its registration as auction participant is
withdrawn.*

If the applicant has been successful with its bids in the auctions, and has been allocated
certain cross-border capacity on the yearly or monthly auctions, it can still lose that capacity
in case it has a debt towards the auction office or if it loses its status as WEM participant.*®
The participant also loses the allocated capacity if it does not submit its daily hourly
schedule.** Use of allocated capacity is made by submitting daily hourly schedules for export
of electricity to the auction office, and are subject to its approval.”> The costs paid for the
unused capacity, which have not been approved by the submission of daily hourly schedules
of electricity export/import are not returned to the participant. ®® Moreover, in case a
participant has been allocated capacity in a yearly auction, and during one month uses the
allocated capacity for less than 70% of the booked capacity, it loses its right of access to the
cross-border capacity of electricity network that it has obtained for the rest of the year, and
the lost capacity is allocated at monthly and daily auctions.*’

Finally, in case the successful auction participant does not pay for the allocated cross-border
capacity allocated, that participant also loses the allocated capacity, and the costs of its bank
guarantee or fee are paid as a fine amounting to 100 minimal wages as described above. *®

provided no later than 13:00 Kyiv time on the day preceding the date of the gate opening of the yearly and/or monthly
and/or daily auction.
37 Article 1.2 Auction Rules of 2017, emphasis added. The fee is due no later than the day preceding the day of the gate
ogpening of respective yearly and/or monthly and/or daily auction.

% Article 6.2 Auction Rules of 2017.

° The minimal wage is defined in Article 8 of the Law on State Budget of 2017 available at:
http://zakon3.rada.gov.ua/laws/show/1801-viii (17.05.2017).

Based on the exchange rate provided at the website of the National Bank of Ukraine,
http://www.bank.gov.ua/control/en/ (17.05.2017).

L Article 6.11 Auction Rules of 2017.

2 Article 5.11 Auction Rules of 2017.

43 Article 6.12 Auction Rules of 2017.

* Article 12.4 and 12.8 Auction Rules of 2017.
5 Article 12.2 Auction Rules of 2017.

“® Article 12.8 Auction Rules 2017.

7 Article 12.9 Auction Rules of 2017.

“8 Article 17.2 Auction Rules of 2015.


http://zakon3.rada.gov.ua/laws/show/1801-viii
http://www.bank.gov.ua/control/en/
http://www.bank.gov.ua/control/en/
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(30) In case of technical problems with the electronic platform, a fallback mode is applied, which
means auctions are to be performed via e-mail and fax.** However, until now the fallback
mode turned out to be the default solution, as electronic auctions are still not taking place.
Even though Ukrenergo has purchased an electronic platform, it is still being tested and not
used for performing auctions.

ll. Relevant Energy Community Law

(31) Energy Community Law is defined in Article 1 of the Dispute Settlement Procedures as “a
Treaty obligation or [...] a Decision addressed to [a Party]”. A violation of Energy Community
Law occurs if “[a] Party fails to comply with its obligations under the Treaty if any of these
measures (actions or omissions) are incompatible with a provision or a principle of Energy
Community Law” (Article 2(1) Dispute Settlement Procedures).

(32) In the following, a selection of provisions of Energy Community law relevant for the present
case is compiled. This compilation is for convenience only and does not imply that no other
provisions may be of relevance for legal assessment hereto.

(33) Article 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment of
the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy
Community’s tasks. The Parties shall abstain from any measure which could jeopardise the attainment
of the objectives of the Treaty.

(34) Article 7 of the Treaty reads:
Any discrimination within the scope of this Treaty shall be prohibited.

(35) Article 10 of the Treaty reads:

Each Contracting Party shall implement the acquis communautaire on energy in compliance with
the timetable for the implementation of those measures set out in Annex |.

(36) Article 11 of the Treaty reads:*

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean (i) the Directive
2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning common rules
for the internal market in electricity [...] and (iii) the Regulation 1228/2003/EC of the European
Parliament and of the Council of 26 June 2003 on conditions for access to the network for cross-
border exchanges in electricity.

(37) Article 41 of the Treaty reads:

*9 Article 11 Auction Rules of 2017.

%0 Article 11 EnCT has been amended by Decision of the Ministerial Council of the Energy Community D/2011/02/MC-
EnC and it introduces an obligation for the Contracting Parties to adopt Directive 2009/72/EC and Regulation (EC)
N0714/2009 by 1 January 2015. By then, the Contracting Parties have to comply with Directive 2003/54/EC and
Regulation (EC) No 1228/2003.
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1. Customs duties and quantitative restrictions on the import and export of Network Energy and all
measures having equivalent effect, shall be prohibited between the Parties. This prohibition shall also
apply to customs duties of a fiscal nature.

2. Paragraph 1 shall not preclude quantitative restrictions or measures having equivalent effect,
justified on grounds of public policy or public security; the protection of health and life of humans,
animals or plants, or the protection of industrial and commercial property. Such restrictions or
measures shall not, however, constitute a means of arbitrary discrimination or a disguised restriction
on trade between the Parties.

Article 2 of the Protocol concerning the accession of Ukraine to the Treaty establishing the
Energy Community reads:

I. For the purpose of compliance with Title Il of the Treaty establishing the Energy Community and its
related Annexes, the timetable for implementation of the acquis communautaire is defined as follows:

Directive 2003/54/EC Concerning Common Rules for the Internal Market in Electricity by 1 January
2012

Regulation (EC) No 1228/2003 on the Conditions of the Access to the Network for Cross-Border
Exchanges in Electricity by 1 January 2012.

Commission Decision 2006/770/EC amending the Annex to Regulation 1228/2003 on conditions for
access to the network for cross-border exchanges in electricity by 1 January 2012

Article 3(1) of Directive 2009/72/EC reads:

Member States ... shall not discriminate between these undertakings as regards either rights or
obligations.

Article 12 of Directive 2009/72/EC reads:

Each transmission system operator shall be responsible for:

[...]

(f) ensuring non-discrimination as between system users or classes of system users, particularly in
favour of its related undertakings...

Article 32 of Directive 2009/72/EC reads:

Member States shall ensure the implementation of a system of third party access to the transmission
... systems based on published tariffs, applicable to all eligible customers and applied objectively and
without discrimination between system users. Member States shall ensure that those tariffs, or the
methodologies underlying their calculation, are approved prior to their entry into force in accordance
with Article 37 and that those tariffs, and the methodologies — where only methodologies are
approved — are published prior to their entry into force.

The transmission ... operator may refuse access where it lacks the necessary capacity. Duly
substantiated reasons must be given for such refusal, in particular having regard to Article 3, and
based on objective and technically and economically justified criteria. The regulatory authorities where
Member States have so provided or Member States shall ensure that those criteria are consistently
applied and that the system user who has been refused access can make use of a dispute settlement
procedure. The regulatory authorities shall also ensure, where appropriate and when refusal of access
takes place, that the transmission ... system operator provides relevant information on measures that
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would be necessary to reinforce the network. The party requesting such information may be charged a
reasonable fee reflecting the cost of providing such information.

Article 1 of Regulation (EC) 714/2009 reads:

This Regulation aims at:

(a) setting fair rules for cross-border exchanges in electricity, thus enhancing competition within the
internal market in electricity, taking into account the particular characteristics of national and regional
markets. This will involve the establishment of a compensation mechanism for cross-border flows of
electricity and the setting of harmonised principles on cross-border transmission charges and the
allocation of available capacities of interconnections between national transmission systems.

(b) facilitating the emergence of a well-functioning and transparent wholesale market with a high level
of security of supply in electricity. It provides for mechanisms to harmonise vthe rules for cross-border
exchanges in electricity.

Article 2(1) of Regulation (EC) 714/2009 reads:

‘interconnector” means a transmission line which crosses or spans a border between Contracting
Parties and which connects the national transmission systems of the Contracting Parties.

Article 16(1) of Regulation (EC) 714/2009 reads:

Network congestion problems shall be addressed with non-discriminatory market-based solutions
which give efficient economic signals to the market participants and transmission system operators
involved. Network congestion problems shall preferentially be solved with non-transaction based
methods, i.e. methods that do not involve a selection between the contracts of individual market
participants.

Article 19 of Regulation (EC) 714/2009 reads:

The regulatory authorities, when carrying out their responsibilities, shall ensure compliance with this
Regulation and the Guidelines adopted pursuant to Article 18.>

Section 1 of the Congestion Management Guidelines (“General provisions”) reads:

1.1. TSOs shall endeavour to accept all commercial transactions, including those involving cross-
border-trade.

1.6. No transaction-based distinction may be applied in congestion management. A particular request
for transmission service shall be denied only when the following conditions are jointly fulfilled:

(a) the incremental physical power flows resulting from the acceptance of this request imply that
secure operation of the power system may no longer be guaranteed, and

(b) the value in monetary amount attached to this request in the congestion management procedure is
lower than all other requests intended to be accepted for the same service and conditions.

1 As adopted by the Permanent High Level Group under Procedural Act No 01/2012 PHLG-ENC of the Permanent High
Level Group.

10
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(47) Section 2 of the Congestion Management Guidelines (“Congestion management methods”)
reads:

2.1. Congestion management methods shall be market-based in order to facilitate efficient cross-
border trade. For this purpose, capacity shall be allocated only by means of explicit (capacity) or
implicit (capacity and energy) auctions. Both methods may coexist on the same interconnection. For
intra-day trade continuous trading may be used.

2.5. The access rights for long and medium-term allocations shall be firm transmission capacity rights.
They shall be subject to the use-it-or-lose-it or use-it-or-sell-it principles at the time of nomination.

2.10. In principle, all potential market participants shall be permitted to participate in the allocation
process without restriction. To avoid creating or aggravating problems related to the potential use of
dominant position of any market player, the relevant Regulatory and/or Competition Authorities, where
appropriate, may impose restrictions in general or on an individual company on account of market
dominance.

2.13. The financial consequences of failure to honour obligations associated with the allocation of
capacity shall be attributed to those who are responsible for such a failure. Where market participants
fail to use the capacity that they have committed to use, or, in the case of explicitly auctioned capacity,
fail to trade on a secondary basis or give the capacity back in due time, they shall lose the rights to
such capacity and pay a cost-reflective charge. Any cost-reflective charges for the non-use of capacity
shall be justified and proportionate. Likewise, if a TSO does not fulfil its obligation, it shall be liable to
compensate the market participant for the loss of capacity rights. No consequential losses shall be
taken into account for this purpose. The key concepts and methods for the determination of liabilities
that accrue upon failure to honour obligations shall be set out in advance in respect of the financial
consequences, and shall be subject to review by the relevant national Regulatory Authority or
Authorities.

lll.  Preliminary Procedure

(48) According to Article 90 of the Treaty, the Secretariat may bring a failure by a Party to comply
with Energy Community law to the attention of the Ministerial Council. Pursuant to Article 10
of the Dispute Settlement Procedures, the Secretariat shall carry out a preliminary procedure
before submitting a reasoned request to the Ministerial Council.

(49) The Secretariat received several complaints against Ukraine concerning the same subject
matter, the allocation of cross-border capacity and the auctions organized by the Ukrainian
transmission system operator Ukrenergo. On 4 January 2012, the Secretariat received the
first complaint under Article 90 of the Treaty, which was registered under Case ECS-1/12.>
On 7 June 2012 and on 30 October 2014,* the Secretariat received two more complaints
against Ukraine related to the same issue. Since the three complaints concerned the same
subject matter, they were joined under the same case number pursuant to Article 5(2) of the
Dispute Settlement Rules.

(50) The Ministry of Energy and Coal Industry of Ukraine (“the Ministry”) was notified already of
the first complaint and the Secretariat’'s assessment of the Auction Rules during a mission on

2 ANNEX 3: Complaint dated 04.01.2012.
3 ANNEX 4: Complaint dated 07.06.2012.
> ANNEX 5: Complaint dated 30.10.2014.
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14 to 16 March 2012 in Kiev, by a letter dated 4 April 2012 and at the Day of Ukraine in the
Energy Community held on 19 April 2012 in Vienna.

(51) On 26 February 2013, the Secretariat sent an Opening Letter to Ukraine under Article 12 of
the Dispute Settlement Procedures.

(52) In the Opening Letter, the Secretariat preliminarily concluded that Ukraine failed to comply
with Articles 7 and 41 of the Treaty, Articles 3(1), 9(e), 20(1) and 23(2)a) of Directive
2003/54/EC, Articles 1, 2(1), 4, 6(1), 6(2), 6(4) and 9 of Regulation (EC) 1228/2003, Sections
1.1, 1.2, 1.6, 2.1, 2.7, 2.10, 2.12, 2.13, 5.6 and 6.1 of the Congestion Management
Guidelines by maintaining in force the Auction Rules adopted by NERC and by their
application by the system operator Ukrenergo.

(53) In its reply to the Opening Letter dated 17 April 2013,>® the Government acknowledged that
some of the issues of non-compliance are linked to the existing market model of the
Ukrainian electricity market which was expected to be changed with the new Electricity
Market Law of 2013.

(54) As a follow up to the Opening Letter, draft amendments to the Auction Rules of 2012 were
prepared by NERC and reviewed by the Secretariat.*® On 30 September 2013, NERC
submitted an improved set of draft amendments.>” However, NERC informed that addressing
the remaining issues of non-compliance identified in the Opening Letter depended on
changes in the primary legal framework and the adoption of the new Law. In October 2013,
the Secretariat commented® that the non-compliance of the procedure for allocation of
cross-border capacity identified in the Opening Letter had not been addressed fully with the
proposed amendments to the Auction Rules of 2012. Yet on 21 November 2013, NERC
approved the amendments to the Auction Rules without further changes.

(55) Based on the new Electricity Market Law of 2013,> new draft Auction Rules were prepared
by NERC in June 2014. After a further exchange of letters® and meetings, as detailed in the
Reasoned Opinion® and following the creation of NEURC,®? the latter adopted new Auction
Rules in February 2015,% which were again amended by new Auction Rules in force since
12 May 2017.

(56) In the process of amending and replacing the Auction Rules of 2012 subject to the Opening
Letter of the Secretariat, a number of issues of non-compliance with Energy Community law

5 ANNEX 7: Reply to Opening Letter in Case ECS-1/12 - Letter from Deputy Minister of Ministry of Energy and Coal
Industry, N0.01-18-0469, dated 17.04.2013.

*® Details on the communication and the meeting held wth Ukrainian stakeholders discussing the necessary changes to
the Auction Rules is detailed in the Reasoned Opinion, p.11. See in particular ANNEX 8: Minutes of the Meeting held on
12 June 2013 and ANNEX 9: Letter from Deputy Minister of Ministry of Energy and Coal Industry, No0.03-18-4026, dated
31.07.2013

" NERC Letter, No.6610/14/47/13, dated 26.09.2013.

% ECS Letter, ECS-1/12/021-10-2013, dated 21.10.2013.

% part 2. 2) para.l.

% ANNEX 10: ECS Letter, ECS/O/05-06-2014, dated 05.06.2014; ANNEX 11: ECS Letter, ECS/0/22-07-2014, dated
22.07.2014; ANNEX 12: NERC Letter, N0.4361/14/47/14, dated 21.07.2014.

®L ANNEX 13, p.12

%2 NERC was dissolved on 27 August 2014 with a Presidential Decree N0.693/2014 and the new Commission was
created on the same day by Presidential Decree No. 694/2014.

% NEURC, "On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines" No.
176 dated 12.02.2015.
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as identified in the Opening Letter have been rectified.® Several other issues of non-
compliance could not be resolved on the level of secondary legislation as they are
intrinsically linked to the electricity market model currently in place under the Electricity
Sector Law of 1998 and the Electricity Market Law of 2013. The remaining concerns of the
Secretariat related to the non-compliance of the procedure for allocation of cross-border
capacity in Ukraine have been expressed also in its Implementations Reports since 2013.%

(57) As all efforts made over the last years, including the attempts to make the primary legislation
compatible with Energy Community law, did ultimately not result in fully rectifying the
breaches identified in the Opening Letter, the Secretariat on 14 March 2017 submitted a
Reasoned Opinion in the present case.®®

(58) In the Reasoned Opinion, the Secretariat dropped certain issues it considered rectified after
the Opening Letter from the case. Those issues concern the capacity allocation in cases
where there is no congestion at the interconnectors; curtailing capacity in cases of
“‘unplanned shortages”, rules on secondary trading, irregularities in conducting the procedure
violating the principle of legal certainty as well as the lack of intervention by the regulatory
authority. The rules on collaterals however — that were amended in 2015 and the Secretariat
assessed as compliant with the acquis and did not include in the Reasoned Opinion®’ - with
the adoption of the new Auction Rules of 2017 however, have been amended again in a
manner not compatible with the acquis, as elaborated in the legal assessment below.

(59) The Secretariat thus acknowledged that progress has been achieved since the initiation of
the present case in 2013. The whole process of capacity allocation, allocation free of charge
in case of no congestion instead of “selling” capacity, the creation of an electronic auction
platform (which is about to start operating) as well as improvements in the Auction Rules with
regard to cooperation with neighbouring TSOs are indeed positive developments. However,
already in the Reply to the Opening Letter®® and later communication with the government,
Ukrenergo and NEURC® it was acknowledged that amendments to the Auction Rules only
cannot rectify all identified breaches of the acquis because of the close link between the
breaches and the market model established in the primary legal framework. As has been
explained above that framework will not change in the immediate future and capacity
allocation will continue to take place in violation of Energy Community law.

(60) The Secretariat concluded that Ukraine continues to breach Articles 7 and 41 of the Energy
Community Treaty, Articles 3(1), 9(1) and 20 of Directive 2003/54/EC, 1, 2(1) and 6(1) of
Regulation (EC) 1228/2003, as well as Sections 1.1; 1.6; 2.1; 2.10 and 2.13 of the
Congestion Management Guidelines Ukraine.

(61) Ukraine did not provide a Reply to the Reasoned Opinion within the deadline indicated
therein, i.e. by 14 May 2017.

4 ANNEX 6, supra, point I1.4.

% ECS, Annual Implementation Report, 1 August 2014, p.188; ECS, Annual Implementation Report, 1 August 2014,
.159.

Ee Reasoned Opinion, supra.

%7 Reasoned Opinion, p.14.

8 ANNEX 6, supra.

% ANNEXES 10, 11 and 12.
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IV. Legal Assessment
1. Applicable law

(62) As a point of departure, the Secretariat notes that the Dispute Settlement Procedures
adopted by the Ministerial Council in 2008 have been amended in October 2015.”° Pursuant
to Article 46(2) of the Procedural Act of 2015 amending the Dispute Settlement Procedures,
however, ,[c]ases initiated already before 16 October 2015 shall be dealt with in accordance
with the Procedural Act applicable before the amendments adopted on that date.*

(63) The Secretariat thus submits that the present Reasoned Request should be decided by the
Ministerial Council under the Dispute Settlement Procedures of 2008.

(64) With regard to the substantive law, the case leading to the present Reasoned Request was
initiated at the time when the Second Energy Package, i.e. for the purpose of the present
case, Directive 2003/54/EC and Regulation (EC) No 1228/2003, was applicable in the
Energy Community.

(65) In July 2009, the so-called Third Energy Package was adopted in the European Union and
entered into force on 3 March 2011. In the area of electricity, this Package consists of
Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in electricity and Regulation (EC) No
714/2009 of the European Parliament and of the Council of 13 July 2009 on conditions for
access to the network for cross-border exchanges in electricity. These legal acts were
incorporated in the Energy Community acquis communautaire by Decision 2011/02/MC-EnC
of the Ministerial Council.”* The Decision and thus Directive 2009/72/EC and Regulation (EC)
No 714/2009 were to be implemented by Contracting Parties by 1 January 2015.

(66) According to well-established case-law of the Court of Justice of the European Union,
relevant to the case at hand under Article 94 of the Treaty, “the existence of a failure to fulfill
obligations must be assessed in the light of the European Union legislation in force at the
close of the period prescribed by the Commission for the Member State concerned to comply
with its reasoned opinion.”’? In the present case, that period closed on 14 May 2017. On that
date Directive 2009/72/EC and Regulation (EC) No 714/2009 were in force.

(67) Moreover, the Court of Justice held that the circumstances of the case may be assessed
against new legislation repealing and replacing the European legislation in force at the time
the Opening Letter was sent on the condition that the relevant obligations were maintained in
force under the provisions of a new European Union measure and that they are analogous.”

° PA/2015/04/MC-ENC of 16 October 2015 amended Procedural Act No 2008/01/MC-EnC of 27 June 2008.

™ Decision 2011/02/MC-EnC of the Ministerial Council of the Energy Community of 6 October 2011 on the
implementation of Directive 2009/72/EC, Directive 2009/73/EC, Regulation (EC) No 714/2009 and Regulation (EC) No
715/2009 and amending Articles 11 and 59 of the Energy Community Treaty (“Decision 2011/02/MC-EnC”). Decision
2011/02/MC-ENC repealed Directive 2003/54/EC and Regulation (EC) No 1228/2003.

2 See, inter alia, Case C-54/08 Commission v Germany, [2011] 1-04355 at para. 126; Case C-365/97 Commission v Italy
[1999] ECR I-7773, para. 32; Case C-275/04 Commission v Belgium [2006] ECR 1-9883, para. 34; and Case C-270/07
Commission v Germany [2009] ECR 1-1983, para. 49.

3 Case C-36/14 Commission v Republic of Poland, para 24; Case C-53/08 Commission v Republic of Austria, paras 131
and 132; Case C-365/97 Commission v Italian Republic, para 36; Case C-416/07 Commission v Greece, para 35; Case
C-363/00 Commission v Italian Republic, para 22.
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(68) This is indeed the case for the present infringement procedure. The Third Energy Package
did not change the substance of the provisions relevant for allocation of cross-border
capacity and maintained even the same wording. Articles 1, 2(1) and 6(1) of Regulation (EC)
1228/2003 correspond to Article 1, 2(1) and 16(1) of Regulation (EC) 714/2009, and Sections
2.1, 2.10, 1.6 and 1.1 of the Congestion Management Guidelines annexed to the Regulation
(EC) 1228/2003 correspond to the same Sections of the Guidelines annexed to the
Regulation (EC) 714/2009. The provisions related to ensuring non-discriminatory access to
the grids from the Directive 2003/54/EC, namely Articles 20, 23(2)a) and 9(e) correspond to
the exact wording of Articles 32, 37(6)a) and 12(f) of Directive 2009/72/EC.

(69) The Secretariat thus submits that due to the change of applicable acquis communautaire in
the course of the preliminary procedure, the relevant law under which this case should be
decided is the Third Energy Package and thus Directive 2009/72/EC and Regulation (EC) No
714/2009.

(70) In the alternative, i.e. should the Ministerial Council decide not to follow the jurisprudence of
the Court of Justice of the European Union referred to above, the Secretariat submits that the
present dispute should be decided based on the corresponding provisions from Directive
2003/54/EC and Regulation (EC) 1228/2003 as referred to in the Reasoned Opinion. The
arguments put forward in the present assessment remain the same.

2. Substance

(71) The subject-matter of the present case consists in several instances of non-compliance by
the existing legislation and its application in Ukraine with the Energy Community acquis
communautiare related to allocation of cross-border capacity by the Ukrainian transmission
system operator Ukrenergo, under the Auction Rules adopted by NEURC. Some of these
instances are linked to the current electricity market based on a single buyer model on which
the allocation of interconnector capacity depends.

a. Different treatment of electricity imports and export

i Import and export of electricity in Ukraine

(72) Article 30(1) of the 1998 Electricity Sector Law of Ukraine’ and the Auction Rules of 2009
stipulated that the procedures for allocation of capacity (i.e. auctions) are performed only for
export of electricity. For imports, an “authorized central executive body responsible for
ensuring realization of the public policy in the fuel and energy shall determine the conditions
of the use of free transmission capacity for the purpose of electric power import and transit
across the territory of Ukraine.””® The Ministry was the authorized central executive body
responsible for allocating the interconnector capacity for import and transit. Before 2013, the
Ministry would issue an authorization for imports and approve planned import volumes.

™ Article 30(1) Electricity Sector Law of Ukraine, 1998 as amended last time on 17.12.2010.
> Article 1(1) and 1(12) Auction Rules.
76 Article 1(11) Auction Rules from 2009.
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After the amendment by the Electricity Market Law from 2013, Article 30 of the Electricity
Sector Law allows allocation of interconnector capacity also for imports of electricity.”” In
addition, the Auction Rules of 2017, in their Article 1(1) stipulate that auctions are to be held
for access to cross-border capacity for export and/or import of electricity.”®

While these amendments put an end to formally differentiating between exports and imports
of electricity (whereby the latter are governed by non-market based procedures), these
provisions are not applied and implemented in practice. Even though the Auction Rules of
2012 and of 2017 have deleted the reference to the Ministry as the authority responsible for
approving capacity allocation for the purpose of imports, in practice such approval is still
required.

On the occasion of several meetings with Ukrenergo, as well as in communication by email,”
the Secretariat has been informed that imports are performed in Ukraine only if approved by
the Ministry in the electricity balance.

In this respect it needs to be recalled that according to the legislation currently in force (as
described above), all the imported electricity is sold to Energorynok as the single buyer in the
WEM. The Ministry is in charge of approving the electricity balance, and only in case where
there is a lack of domestically produced electricity, the Ministry allows imports of electricity to
be performed. The Ministry for Energy and Coal Industry is still responsible for the electricity
balance® pursuant to an Order of the Ministry for Energy and Coal Industry of 2016
approving the procedure for preparing the annual and monthly balance of electricity.®! Only
after such approval, Ukrenergo allocates the necessary transmission capacity to be used for
the allowed import, i.e. is performing auctions.

In practice, the Ministry’s involvement goes even further than just not including imports in the
electricity balance. In the absence of imports envisaged by the electricity balance for 2017,
for instance, the Ministry sent a letter to Ukrenergo explicitly asking it not to perform auctions
for the allocation of interconnector capacity for imports.®*

Since usually Ukraine’s domestic generation capacity satisfies the consumption in the
country, imports are allowed rarely and for short-terms only. Such imports usually come from
the Russian Federation. Imports for commercial purposes, however, are essentially not
taking place in Ukraine. Even in cases where the price of electricity in another Party to the
Energy Community would be cheaper, the Ukrainian customers are not benefitting from
them.

" The relevant subparagraph of Article 30 of the Electricity Sector Law of 1998 as amended reads: , Electricity suppliers
who are members of the wholesale electricity market of Ukraine with a license to perform activities related to the
electricity supply and have no overdue debt for electricity purchased on the wholesale electricity market of Ukraine shall
have access to transmission capacity of cross-border electricity networks in order to conduct operations of export and /
or import of electricity.”

8 The same will be allowed under the new Electricity Market Law of 2017 once it enters into force.

9 ANNEX 15 (confidential): Email communication with Ukrenergo employee, dated 25.01.2017 stating that could not
share the letter from the Ministry addressed to Ukrenergo.

8 para.4.5 of Regulation of the Ministry, approved by Decree of the President of Ukraine No382/2011, dated 06.04.2011.
8 Order of the Ministry, “On approval of the preparation procedure of annual and monthly forecast balance of electricity
of IPS of Ukraine”, No.521, dated 26.08.2016.

8 Supra note 79.
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Moreover, the fact that the capacity allocated on the interconnectors with the Burshtyn island
in western Ukraine, i.e. on the borders with Slovakia, Hungary and Romania is significantly
reduced by Ukrenergo from an NTC value of altogether some 1600 MW to match the
Burshtyn island’s export capacity which ranges between 500 MW and 650 MW ® (see
above), shows that the interconnector capacities on the borders with other Parties to the
Treaty are indeed used only for export. The reason for not allowing imports to Burshtyn
island is evidently to protect the domestic generators based on the territory of the island,
namely the Burshtyn power plant (2351 MW), Kaluska Combined Heat and Power plant (200
MW) and Tereblya-Rikska hydroelectric power plant (27 MW).

Under these circumstances, the Secretariat considers the legal assessment made in the
Reasoned Opinion still valid, as will be argued in the following.

ii. Non-compliance with the obligation to grant non-discriminatory third-party access

In Ukraine, allocation of cross-border capacity for export is performed by Ukrenergo under
the Auction Rules of 2017. Allocation of electricity for import, on the other hand, is performed
based on an approval by the Ministry, and only in case the electricity balance requires import
of electricity for satisfying the domestic demand, thus excluding allocation of cross-border
capacity for commercial imports. Therefore, the allocation of cross-border capacity is
performed through different procedures based on the directions of the flow of electricity.

The Secretariat submits that maintaining different procedures for the allocation of capacity
depending on the direction of the electricity flow is discriminatory. In particular, the llocation
of interconnection capacity for import in accordance with procedures based upon unilateral
administrative action of the Ministry fails to respect the principle of third party access to the
transmission network as stipulated by Article 32(1) of Directive 2009/72/EC. This provision
requires that access to the networks is granted without discrimination.

To grant access to interconnector capacity in Ukraine for import only upon the Ministry’s
approval differentiates between the electricity undertakings interested in transporting
electricity through the Ukrainian interconnectors for imports.

The principle of non-discrimination requires that comparable situations are not treated
differently unless such difference in treatment is objectively justified.®* As a fundamental and
overriding principle of Energy Community law, it is reflected throughout the acquis
communautaire. Article 7 of the Treaty prohibits any discrimination within the scope of the
Treaty. As “specific expressions of the general principle of equality”,® the acquis places
further obligations not to discriminate on both the transmission system operator and on the
State. Article 3(1) of Directive 2009/72/EC requires Contracting Parties not to discriminate
between electricity undertakings as regards either rights or obligations. Article 32 of Directive
2009/72/EC obliges them to ensure access to the transmission system for all third parties in
an objective manner and without discrimination. Besides, under Article 12(f) of Directive
2009/72/EC, the transmission system operator is responsible for ensuring non-discrimination
as between system users or classes of system users. In accordance with Article 16(1) of

8 Annual Report of NEURC for 2015, p.3, supra.
8 Case C-17/03 Vereniging voor Energie, Milieu en Water (VEMW) [2005] ECR 1-4983, para. 48.
8 Case C-17/03 VEMW [2005] ECR 1-4983, para. 47.
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Regulation (EC) 714/2009, “[n]etwork congestion problems shall be addressed with non-
discriminatory market based solutions.”

(85) In its case law, the Court of Justice of the European Union distinguishes between
discriminatory capacity allocation based on specific measures taken by the transmission
system operator by refusing system access to individual undertakings, and State measures
not attributable to the system operator. The former are prohibited under what is now Article
12(f) Directive 2009/72/EC. Discriminatory capacity allocation based on State measures, on
the other hand, and in particular statutory rules established by State authorities, are banned
by the rules related to third-party access, Article 32 of Directive 2009/72EC.%® The focus of
the present case is on the state measures and the electricity market model currently in place
pursuant to the existing primary legal framework (Article 30 Electricity Law of 1998 as
amended by the Electricity Market Law of 2013). However, the Secretariat considers that in
this case the crucial issue is the interpretation of that market model in Ukraine, and making
the procedure for capacity allocation dependent on and closely linked to it. This is done by
Ukrenergo which retains certain freedom by proposing the Auction Rules for adoption to
NEURC and by applying them in practice with a link to the electricity market operated by
Energorynok. For instance, nothing prevents Ukrenergo to develop and apply Auction Rules
irrespective of whether the market participant has commercial debts for purchasing
electricity.

(86) As was shown above, imports to Ukraine are only approved by the Ministry in practice for
imports coming from Russia in case of a necessity to satisfy the domestic consumption.
Imports from EU Member States (to the Burshtyn island) have never taken place for
satisfying the demand of the customers based there, even in cases where imports would
make economic sense due to lower prices in another Party of the Energy Community. There
is also a practical interest in importing electricity to Ukraine. The Secretariat has been
notified of several applications for transit of electricity via Ukrainian territory.®” Under Energy
Community rules, allocating capacity for transit consists of nominating capacity for import
and export at the same time,® so that transit necessarily includes the import of electricity.

(87) According to the case law of the Court of Justice, “elements which characterize the
comparability of different situations must be assessed in the light of the subject matter and
purpose of the Community act which makes the distinction in question.“®® As explained
above, Energy Community law considers the flow of electricity, irrespective of the direction
(import, export or transit), as a flow of electricity crossing borders (interconnectors) between
two Parties of the Treaty. Therefore, energy undertakings applying for using the

8 Case C-17/03 VEMW [2005] ECR 1-4983, paras. 35 and 36.

8 0n 27 August 2015, the Secretariat received a complaint from ERU Trading Private Enterprise from Ukraine, which
was registered under Case ECS-8/15. The complainant informed the Secretariat that in the course of 2015, it was
applying to Ukrenergo for receiving cross-border capacity to be used for transit of electricity through Ukraine along the
following routes: Hungary => Slovakia and/or Romania; Slovakia => Hungary and/or Romania and Romania => Slovakia
and/or Hungary. Ukrenergo refused all schedules for transit submitted by ERU Trading, based on minutes of a meeting
dedicated to electricity export and transit via the Burshtyn island dated 17.06.2014, in which the Ministry of Energy and
Coal Industry entrusted the State owned company Ukrinterenergo as the only company in Ukraine allowed to perform
transit of electricity.

% Transit of electricity is defined by Article 2(e) of Regulation (EC) 714/2009 as a ,circumstance where a declared export
of electricity occurs and where the nominated path for the transaction involves a country in which neither the dispatch nor
the simultaneous corresponding take-up of the electricity will take place.”

8 Case C-127/07 Société Arcelor Atlantique et Lorraine and Others v. Premier minister [2008] ECR 1-09895, para.26

18



Energy Community

interconnector capacity must be treated equally irrespective of the direction and the flow of
electricity.

(88) Allocating interconnector capacity through an auction — a non-discriminatory and market
based allocation procedure — only for exports of electricity discriminates the system users
which would like to import electricity to Ukraine. Hence, maintaining and applying an
allocation procedure which differentiates between the different system users based on the
direction of electricity flow encroaches upon the non-discriminatory principle as it treats
system users wishing to import electricity less favourable than system users wishing to
export electricity.

(89) Consequently, the Secretariat submits that Ukraine has failed to comply with its obligations
under Articles 3(1), 12(f), 32(1) of Directive 2009/72EC, as well as Article 16(1) of Regulation
(EC) 714/2009 read in conjunction with Article 7 of the Treaty.

(90) Within the scope of Directive 32(1) of Directive 2009/72/EC, Article 3(14) of that Directive
provides a possibility for derogation from Article 32(1) of Directive 2009/72/EC*® “insofar as
[its] application would obstruct the performance, in law or in fact, of the obligations imposed
on electricity undertakings in the general economic interest and insofar as the development
of trade would not be affected to such an extent as would be contrary to the interests of the
Energy Community.” In order to be justifiable, any such obligation imposed in the general
economic interest would also need to comply with Article 3(2) of Directive 2009/72/EC. In
particular, any such obligation “shall be clearly defined, transparent, non-discriminatory,
verifiable and shall guarantee equality of access for EU electricity companies to national
consumers....”,** and would have to comply with the limits of the principle of proportionality.
The latter requires non-market based capacity allocation to be suitable to achieve the public
service objective in question, and not go beyond what is necessary to achieve that objective.

(91) It is to be noted that throughout the preliminary procedure,® Ukraine did not invoke any
exemption from the principle on non-discriminatory access to interconnectors for imports due
to reasons of ensuring public service obligations. It is for the Contracting Party concerned to
not only invoke and sustain possible justification grounds for a discriminatory priority access
scheme such as the one at issue, but also to show that all conditions required — in particular
those set by Articles 3(14) and 3(2) of Directive 2009/72/EC — are fulfilled. In the
Secretariat’s view, even if a legitimate public interest in banning commercial imports existed,
satisfying the conditions of Article 3(2) of Directive 2009/72/EC as well as proportionality and
non-discrimination would not be possible in the case at hand.

(92) Furthermore, the Court of Justice emphasised in its VEMW judgment that the effect of a
discriminatory measure such as priority capacity allocation would significantly imperil and
even block the access of new operators to the market, and protect the position of companies,
in casu the ones based on the territory of the Burshtyn island, against competition. Granting
priority access to transmission capacity thus jeopardises “contrary to the objective of the

% But not Article 9(e) of Directive 2003/54.

%! The Secretariat submits that, in the context of the present case, this criterion relates to how the wholesale public
supplier and the retail public supplier, benefiting from preferential treatment, were assigned their respective functions

92 Ukraine did not reply to the Reasoned Opinion.
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Directive, the transition from a monopolistic and compartmentalised market in electricity to
one that is open and competitive.”*

iii. Non-compliance with the obligation for performing market-based allocation of cross-
border capacity

(93) Article 16(1) of Regulation (EC) 714/2009 requires that network congestion problems are
addressed with non-discriminatory, market-based solutions which give efficient economic
signals to the market participants and transmission system operators. In addition, Section 2.1
of the Congestion Management Guidelines specifies that congestion management methods
shall be market-based and capacity shall be allocated only by means of explicit (capacity) or
implicit (capacity and energy) auctions.

(94) According to its Article 1, Regulation (EC) 714/2009 aims at setting fair rules for the
allocation of available capacities of interconnections between national transmission systems,
in line with objective of establishing a harmonised framework for cross-border exchanges of
electricity. Article 2(1) of Regulation (EC) 714/2009 defines interconnector as “a transmission
line which crosses or spans a border between” two Member States. When Regulation (EC)
714/2009 was adapted in line with Article 24 of the Treaty, and adopted as Energy
Community law, the notion of Interconnectors in Article 1 was defined as transmission lines
or pipelines crossing a border between Contracting Parties.* This could be understood as
excluding interconnectors between Contracting Parties and Member States, and thus all
cross-border transactions from/to and via Ukraine (Burshtyn island) with EU Member States.

(95) However, on 23 September 2014, the Ministerial Council adopted a legally binding *
Interpretation under Article 94 of the Treaty® in which it explained “that the different
treatment of interconnections, cross-border flows, transactions or network capacities,
depending on whether the border to be crossed is situated between two Member States of
the European Union, two Contracting Parties or an EU Member State and a Contracting
Party, frustrates the very idea of a single regulatory space for Network Energy and leads to
barriers of trade”. Article 1 of the Interpretation stipulates that

,In any legal act of the Energy Community incorporating European Union legislation, any reference
to

i. energy flows, imports and exports as well as commercial and balancing transactions;
i.  network capacity;
iii. existing or new gas and electricity infrastructure (including interconnections and
interconnectors)

9 Case C-17/03 VEMW [2005] ECR 1-4983, para. 62.

% Article 2(1) Regulation (EC) 714/2009 as adapted by Ministerial Council Decision No 2011/02/MC-EnC based on
Article 4(1)a) of Ministerial Council Decision No 2011/02/MC-EnC: ‘the term ‘Member States’ shall be replaced by
‘Contracting Parties.”

% Article VIII(4), Energy Community Ministerial Council Internal Rules of Procedure, Amended by Article 1 of the
Procedural Act 2015/02/MC-EnC of 16 October 2015 amending Procedural Act No. 2006/01/MC-EnC

% Emphasis added. See: Ministerial Council, Interpretation under Article 94 of the Treaty No 2014/01/MC-EnG, 23
September 2014.
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crossing borders, zones, entry-exit or control areas between Parties and integrating the Contracting
Party/Contracting Parties with the EU internal energy market, shall be treated in the same way
and be subject to the same provisions as the respective flows, imports, exports, transactions,
capacities and infrastructure between Contracting Parties under Energy Community law.”
[emphasis added]

(96) Consequently, the definition of ,interconnector® from Article 2(1) of the Regulation (EC)
714/2009 must be understood as ,a transmission line which crosses or spans a border
between Parties to the Treaty and which connects the national transmission systems of the
Parties to the Treaty.”97

(97) As described above, the Electricity Sector Law of Ukraine,®® as well as Article 1(1) of the
Auction Rules of 2017 stipulates that auctions are to be held for access to cross-border
capacity for export and/or import of electricity. However, as demonstrated in Section 1.2
above, it is still the Ministry of Ukraine in charge of giving an approval based on the energy
balance and a necessity to import or not electricity for satisfying the demand of domestic
consumption. Linking allocating cross-border capacity to a “necessity to import” electricity
prevents participation to auctions for cross-border capacity to energy undertakings without
the Ministry’s approval, as in such cases auctions for import of electricity are not even held.

(98) To require a unilateral administrative decision by the Ministry as a basis for the allocation of
(actually or potentially congested) interconnectors, and not via explicit or implicit auctions,
amounts to maintaining a non-market based method for capacity allocation that does not give
efficient economic signals to the market participants and transmission system operators. It
thus fails to comply with Article 16(1) of the Regulation (EC) 714/2009 and Section 2.1 of the
Congestion Management Guidelines.

iv.  Breach of Article 41 of the Treaty

(99) The prohibition of measures having an effect equivalent to a quantitative restriction, laid
down in Article 41 of the Treaty, conflicts with any rule or measure enacted by a Party
capable of directly or indirectly, actually or potentially, hindering trade among the Parties.*
Measures requiring prior authorization,’® even as a pure formality,*® have been considered
by the Court of Justice of the European Union as measures having equivalent effect to import
restrictions. Making the import of electricity dependent on the prior approval of the Ministry
makes the import of electricity in Ukraine more difficult than purely domestic supply, and thus
constitutes a measure prohibited by Article 41 of the Treaty. As a matter of fact, the
requirement for Ministry‘s approval excludes the possibility of any system user from one
Party of the Energy Community Treaty to sell electricity to customers in Ukraine.

o7 Emphasis added. Parties to the Treaty meaning: between Contracting Parties and between Contracting Parties and
Member States

% Article 30(1) Electricity Sector Law of Ukraine as amended. In addition, same rules are stipulated in the new Electricity
Market Law of 2017.

% Case 8/74 Procureur du Roi v Dassonville, [1974] ECR 837, para. 5.

199 case C-434/04 Ahokainen and Leppik, [2006] ECR 1-09171, para.21, 31, 35; Case C-170/04 Rosengren and Others,
[2007] ECR 1-0407, para. 17, 18, 25, 38, 50; Case C-254/98 TK-Heimdienst, [2000] ECR [-00151, para.26; Case C-
389/96 Aher-Waggon v Bundesrepublik Deutschland, [1998] ECR 1-04473, para. 20.

101 ¢_54/05, Commission of the European Communities v Republic of Finland, [2007] ECR |- 02473, para.32; Case C-
150/11 Commission v Belgium, [2012] ECLI:EU:C:2012:539, para.51; Case C-443/10 Bonnarde [2011] ECR 1-09327
paras.26-30.
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(100) According to the Court’s case law, it is incumbent on Ukraine to show that their rules fulfill the
conditions for application of the derogating rules in Article 41(2) of the Treaty or legitimate
reasons in the general interest.’® This corresponds to the second sentence of Article 4 of the
Rules of Procedure for Dispute Settlement whereby “where, however, a Party invokes an
exemption to a rule or general principle of Energy Community law, it is incumbent upon the
Party concerned to prove that the requirements for such exemption are fulfilled.”

v. Conclusions

(101) The Secretariat thus submits that by maintaining and applying a separate, non-market based
regime for electricity imports Ukraine fails to comply with Articles 12(f) and 32 of Directive
2009/72/EC read in conjunction with Article 7 of the Treaty, Article 16(1) of Regulation (EC)
714/2009 and Section 2.1 of the Congestion Management Guidelines, as well as Article 41 of
the Treaty.

b. Limiting access to interconnectors

i. Limiting the categories eligible for participation in cross-border capacity allocation
procedures

(102) Before the changes made by the Electricity Market Law in 2013, Article 30 of the Electricity
Sector Law as well as Article 3 of the Auction Rules of 2012 limited the categories eligible for
participation in cross-border capacity allocation procedures (for exports) to suppliers that
have a license for supply. In its Opening Letter, the Secretariat preliminarily concluded that
Article 3 of the Auction Rules encroaches upon Articles 3(1), 9(e) and 20 of Directive
2003/54/EC as well as Section 2.10 of the Congestion Management Guidelines.

(103) The requirement of a valid supply license has not changed with the amendments to the
primary and secondary legal framework in Ukraine. Pursuant to Article 30 of the Electricity
Sector Law, as amended by the Electricity Market Law of 2013, only “electricity suppliers
who are members of the wholesale electricity market of Ukraine with a license to perform
activities related to the electricity supply and have no overdue debt for electricity purchased
on the wholesale electricity market of Ukraine shall have access to transmission capacity of
cross-border electricity networks in order to conduct operations of export and / or import of
electricity.” Article 5 of the Auction Rules of 2017 also stipulates that “only energy suppliers
are allowed to participate in auctions, and in order to participate they have to acquire the
status of allocation participant,”°® while according to Article 2.2 of the Auction Rules of 2017,
Ukrenergo needs to verify if the candidate has the status of a WEM member, whether it has
some dl%E)t for the electricity bought from the WEM and whether it has a valid supply
license.

(104) NEURC is the responsible authority for licensing energy undertakings pursuant to the Law of
Ukraine on Licensing of the Types of Economic Activities,'® the Electricity Sector Law of

102 case C-159/94 Commission v France [1997] ECR 1-5815, para. 94.

193 Article 5 Auction Rules of 2017.

104 Article 2.2. Auction Rules of 2017.

195 The Law of Ukraine No. 222-19 ‘On Licensing of the Types of Economic Activities’ adopted on 02.03.2015 (with latest
amendments as from 01.01.2017), available at: http://zakon0.rada.gov.ua/laws/show/222-19 (17.05.2017)
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1998 and the Licensing Rules established by Resolutions of NEURC. The Licensing Law has
been amended in September 2016. Now it stipulates only that economic activities conducted
in the electricity sector are subject to licensing as specified in the Electricity Sector Law.'%
Pursuant to Article 13 of the latter, the types of economic activities requiring a license in the
electricity sector of Ukraine include electricity production, transmission, distribution, supply
and performing the functions of guaranteed buyer, system operator and market operator.*”’

(105) As has been said above, Article 3(1) of Directive 2009/72/EC confers on all potential system
users a right to access the interconnectors and to bid for cross-border capacity for import
and/or export of electricity. This right is also guaranteed by Article 32 of Directive 2009/72/EC
which requires Ukraine “to ensure the implementation of a system of third party access to the
transmission and distribution systems based on published tariffs, applicable to all eligible
customers and applied objectively and without discrimination between system users.” The
right to network access is a subjective right of market participants and customers, and
constitutes one of the essential measures which the Contracting Parties are required to
implement in order to bring about the internal market in electricity.’® By limiting access to
interconnectors for the export of electricity only to users with a valid license to supply, and by
excluding other system users, such as generators, traders and (eligible) customers from
access to interconnection capacity (provided that they have not obtained a supply license),
Article 30 of the Electricity Sector Law, as well as Articles 2.2 and 5 of the Auction Rules of
2017 deprive all other system users to benefit from that right. The condition for every system
user interested in purchasing interconnector capacity to apply and be granted a supply
license — irrespective of how simple the licensing procedure for supply license may be —
encroaches upon the right to non-discriminatory access of system users guaranteed under
Article 32 of Directive 2009/72/EC.

(106) This limitation encroaches further upon Article 12(f) Directive 2009/72/EC, as it fails to
ensure non-discrimination between system users or classes of system users, which is a task
imposed on Ukrenergo, as a transmission system operator.

(107) Moreover, limiting access to market participants holding a license for supply is also in breach
of Section 2.10 of the Congestion Management Guidelines which stipulates that “in principle,
all potential market participants shall be permitted to participate in the allocation process
without restriction.” This provision requires that other interested market participants than only
licensed suppliers have the possibility to participate in auctions. Section 2.10 allows for
limiting this right to participation in the allocation procedure only if the regulatory authority or
the competition authority finds it necessary to take measures “to avoid creating or
aggravating problems related to the potential use of dominant position of any market player.”
This is not the case with the Ukrainian primary and secondary legislation, because they
restrict participation in cross-border capacity allocation per se by limiting access to only one
category of (potential and actual) market participants, i.e. suppliers.

1% Article 7(5)(1) of the Law of Ukraine No. 222-19 ‘On Licensing of the Types of Economic Activities’ (as from

02.03.2015) and Article 13 of the Law of Ukraine No. 575/97 ‘On Electricity Sector’ (as form 16.10.1997). Emphasisi
added.

1971 addition to those activities, the new Electricity Market Law of 2017 includes also trading as activity which requires a
license. See Article 8 of Law No. 4493.

198 See Case C-439/06 citiworks AG [2008] ECR 1-3913 para. 44 and Case C-239/07 Julius Sabatauskas and Other
[2008] ECR I- 07523, para. 43.
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(108) The Secretariat does not deny that a system operator must be able to identify energy market
participants in order to perform successfully its tasks assigned by Article 12 of Directive
2009/72/EC, and in particular to ensure a secure, reliable and efficient electricity system.
Those powers of the transmission system operator should indeed be stipulated in legislation.
However, such identification could be ensured also by mere registration with the system
operator of all energy market participants interested in participating to auctions for allocation
of cross-border capacity in Ukraine.**

(109) Such a requirement also amounts to a restriction of trade within the meaning of Article 41 of
the Treaty. The Court of Justice has decided that measures requiring prior authorization,™*°
even as a pure formality, "' amount to measures having equivalent effect to import
restrictions and are thus contrary to Article 41 of the Treaty.

(110) In the wake of the Opening Letter, the Secretariat has been informed that obtaining a supply
license in Ukraine does not represent a practical barrier for participation in the allocation
procedure in practice, since all producers intending to export electricity need to buy that
electricity from Energorynok. As a precondition for participating in the WEM they have to
obtain a supply license first.*? In addition to the requirement for a supply license to
producers amounting to barrier to trade pursuant to Article 41, same is true for such a
request for all large customers.

(111) The Secretariat therefore submits that Ukraine, by limiting the access to interconnectors as
part of the transmission grids of Ukraine only to undertakings holding a supply license, fails
to comply with Article 41 of the Treaty as well as with the rules on ensuring third party access
pursuant to Article 12(f), 32 of Directive 2003/54/EC as well as Section 2.10 of the
Congestion Management Guidelines.

ii.  Supply contracts with the WEM as condition for participation in auctions

(112) Article 30 of the Electricity Sector Law and the Auction Rules of 2012 subject the Opening
Letter listed several other requirements to be fulfilled by market participants if they want to
access the interconnectors and to participate in an allocation procedure for electricity
exports. This included the requirement to have a contract for purchasing electricity on the
wholesale electricity market from the wholesale supplier Energorynok, as well as for having
concluded contracts for supply of electricity with foreign entities. Both contracts had to be

109 |y Europe, such identification is ensured by issuing an Energy Identification Code (EIC) that represents a unique code

which enables a more efficient electronic data exchange. See: http://www.eles.si/en/for-business-users/descriptions.aspx
(12.02.2013)
Since issuing an EIC is based on filling an application form with basic information about the energy entity, in case of lack
of EIC, such identification could be ensured by mere registration with the system operator of all energy market
articipants.
?10 Case C-434/04 Ahokainen and Leppik, [2006] ECR 1-09171, para.21, 31, 35; Case C-170/04 Rosengren and Others,
[2007] ECR 1-0407, para. 17, 18, 25, 38, 50; Case C-254/98 TK-Heimdienst, [2000] ECR 1-00151, para.26; Case C-
389/96 Aher-Waggon v Bundesrepublik Deutschland, [1998] ECR 1-04473, para. 20.
111 c_54/05, Commission of the European Communities v Republic of Finland, [2007] ECR |- 02473, para.32; Case C-
150/11 Commission v Belgium, [2012] ECLI:EU:C:2012:539, para.51; Case C-443/10 Bonnarde [2011] ECR 1-09327.
ara.26-30.
12 According to information from NERC, 261 economic entities obtained licenses on electricity supply by non-regulated
tariff already in July 2013. See: NERC Letter, N0.4361/14/47/14, dated 21.07.2014.
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approved by the transmission system operator Ukrenergo and needed to be valid at least for
the period for which allocation of capacity is required.

(113) Following the Opening Letter, Article 30 of the Electricity Sector Law has been amended by
the Electricity Market Law of 2013. Consequently, the approval of the contracts with foreign
entities is not any more a precondition for becoming allocation participant. The Auction Rules
of 2017, based on Article 30 as amended, do not require such contracts, nor do they require
approval by Ukrenergo of those contracts in advance.™*® Hence, the breaches identified by
the Opening Letter related to the contracts with foreign entities, their approvals by Ukrenergo
as well as their duration have been rectified.

(114) However, Article 30 of the Electricity Sector Law still requires that in order to become auction
participant, a supplier must be a member of the Ukrainian WEM by having signed the
agreement with the single buyer Energorynok, and may have no open debt for electricity
purchased on the WEM. The same is true for the Auction Rules of 2017.* Both
requirements are preconditions for participating in the auctions for exports. If not fulfilled,
participation will be denied.

(115) The Secretariat submits that the requirement for having to purchase electricity from the
wholesale supplier Energorynok for the purpose of any export violates the requirements for
ensuring non-discriminatory access to interconnectors to all eligible customers as enshrined
in Article 32 of Directive 2009/72/EC read in conjunction with Article 7 of the Treaty, as well
as Article 16(1) of Regulation (EC) 714/2009, the Congestion Management Guidelines and
Article 41 of the Treaty. The principle of non-discrimination enshrined in these provisions
requires that access to interconnection capacity must be open to all potential system users,
without making it dependent on the availability of supply contracts, and even less so limiting
the source of such supplies to one single source (Energorynok).

(116) Furthermore, requiring contracts with Energorynok imposes an obligation on the transmission
system operator to differentiate between the commercial transactions of the system users
applying for access to interconnectors and thus encroaches upon Section 1.1 of the
Congestion Management Guidelines, which is to accept all commercial transactions.
Moreover, requiring contracts with specific sellers and buyers (Energorynok) also violates
Section 2.10 of the Congestion Management Guidelines as not all potential market
participants are permitted to participate in the allocation process without restriction.

(117) Finally, rules requiring certain contracts of the potential auction participants for commodity as
a precondition for participating in auctions for capacity infringe Article 16(1) of Regulation
(EC) 714/2009 and Section 1.6 of the Congestion Management Guidelines, as they frustrate
the transmission system operator’s obligation to preferentially solve congestion with non
transaction based methods, i.e. methods that do not involve a selection between the
contracts of individual market participants.

13 Ukrenergo’s approval of the contracts with Energorynok has been subject to Article 3 Auction Rules of 2012, and has

been applied in the past, as evident from documents submitted by the complainant: Letter from Ukrenergo, Ref. No.
06/06-2-2/9391 of 15.11.2012.

114 Article 2.2 Auction Rules of 2017. Unlike in the Auction Rules of 2012, where evidence for fulfilling all qualification
requirements was to be submitted together with the application by the candidate, Article 4 Auction Rules of 2012, the
Auction Rules of 2017 stipulate that the auction office asks for confirmation from the Energorynok that the supplier
applying for participating to auctions has no open debt towards Energorynok and that it has the status of participant to
the WEM.
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(118) The obligation to purchase the electricity to be exported in Ukraine, and through Energorynok
as a single seller, encroaches also upon the prohibition of hindering trade among the Parties
as stipulated in Article 41 of the Treaty. The requirement to have concluded purchase and
supply contracts with Energorynok, as well as the sanctions stemming from non-compliance
with these requirements, constitute impediments to the cross-border trade in electricity within
the meaning of Article 41 of the Treaty. Without any prejudice to possible justification under
Article 41(2) of the Treaty — which would have to be put forward by the Ukrainian side — the
arrangement seems to be disproportionate. ldentification of participants in the auctions
organized by Ukrenergo could be also ensured by way of registration with the system
operator and submission of a code similar to the ENTSO-E’s EIC code, which even features
in the Auction Rules of 2017.1*°

(119) These infringements are not of a theoretical nature. As has been described above, the
requirements to have contracts with Energorynok as a precondition to bid for capacity used
for exports need to be fulfilled in practice. The 2017 Auction Rules do not require anymore
submission of those contracts by the applicant, but instead task the auction office to verify ex
officio by sending a confirmation request to Energorynok. However, this amendment does
not change the fact that a contract for purchase of electricity with Energorynok is required.
This requirement has been applied by Ukrenergo in the past to the effect that access to
interconnectors operated by Ukrenergo was refused in several instances.**®

(120) Thus, the Secretariat submits that Article 30 of the Electricity Sector Law, as amended, and
Article 2.2. of the Auction Rules of 2017, and as applied by Ukrenergo, encroach upon the
right to third party access and infringe Article 32 of Directive 2009/72/EC read in conjunction
with Article 7 of the Treaty, as well as Article 16(1) of Regulation (EC) 714/2009, Section 1.1,
1.6 and 2.10 of the Congestion Management Guidelines and Article 41 of the Treaty.

iii.  Other conditions for participation in auctions and the loss of the right to participate

(121) The provisions of the Auction Rules of 2012 defined the notion of an “ineligible participant
[HenanexHul ydacHuk aykuioHy]” in the auction. Ineligible participants were banned from
participation in auctions during the following six months. A participant was considered
ineligible in the following cases: if the participant setting the initial price does not register for
participation in the auction'!” or does not raise a card to confirm that it is willing to accept the
capacity after the first announcement of the initial price; if the winner of the auction
subsequently does not conclude a contract for allocation of transmission capacity with
Ukrenergo, or does not pay the sale price, i.e. the price at which it “bought” the capacity, or if
the participant fails to fulfill conditions from the agreement with the wholesale electricity
supplier.

(122) The Auction Rules of 2015 abolished the reference to “ineligible participants.” However, as
explained above, Article 30 of the Electricity Sector Law still requires that only electricity
suppliers who are members of the wholesale electricity market and have no open debt for
electricity purchased on the wholesale electricity market have access to transmission

115 Article 12 Auction Rules of 2017.

16 ANNEX 6, supra, p.7.

7 Under the Auction Rules of 2012 the capacity was sold, and there was always an initial price irrespective of whether
there was congestion or not, and this price was set before the auction.
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capacity of cross-border electricity networks for the export electricity. Pursuant to Article 5(7)
of the Auction Rules of 2017, “based on the results of examination of the application on
acquirement of allocation participants and also the documents attached to the application the
auction office decides on whether to register the supplier as allocation participant or to refuse
this registration.” Therefore, even though not called ineligible participants anymore, the
situation and the corresponding breaches identified in the Opening Letter still persist.

(123) Moreover, in case the auction participant has not made any bid in any auction during a
period of a year, its registration as auction participant is withdrawn.**® This also shows that
status of WEM member and lack of indebtedness for the electricity purchased from
Energorynok is a precondition for participating to the auctions for capacity, which has to be
verified annually.

(124) Finally, once the applicant has been successful with its bids in the auctions, and has been
allocated certain cross-border capacity in a yearly auction, it can lose the remaining capacity
for the respective network reserve for the whole year in case it uses the obtained capacity
less than 70% during a month.**°

(125) According to Article 32(2) of Directive 2009/72/EC, access to the transmission networks
(including cross-border interconnectors) may be refused only where there is a lack of
capacity in which case duly substantiated reasons must be given.** The Ukrainian rules at
stake in the present case do not link the refusal to participate in auctions to cross-border
capacities to the lack of capacity.

(126) Article 3(14) of Directive 2009/72/EC entitles Contracting Parties to not apply Article 32 from
Directive 2009/72/EC “where its application would obstruct performance of obligations
imposed on electricity undertakings in the general economic interest and in so far as the
development of trade would not be affected to such an extent as would be contrary to the
interests of the Community.” Ukraine has not claimed that an unrestricted access to the
cross-border capacity and its capacity auctions would obstruct the performance of
Ukrenergo’s public service obligations. As was described above, it would in particular have to
prove that the performance could not be achieved by means other than refusal to
participation in the auctions for access to interconnectors and complies with the requirements
of Article 3 of Directive 2009/72/EC for each refusal ground separately**

(127) The Secretariat submits that refusing access to interconnector because the applicant does
not make a bid during a year as allocation participant, as well as refusing access to
interconnectors by making the allocation participants lose the right they have obtained in
auction in case they use the obtained capacity for less than 70%, fail to comply with Article
32 of Directive 2009/72/EC, because they prevent third party access for reasons other than
those allowed by Article 32(1) of the Directive 2009/72/EC, i.e. lack of available capacity.

(128) Even if the reasons for withdrawing the right to use the allocated capacity in the
abovementioned cases are the prevention of abuse by single market participants that would
obtain but not use large portions of interconnector capacity, and the possibility for Ukrenergo

18 Article 5.11 Auction Rules of 2017.
19 Article 12.9 Auction Rules of 2017.
120 case C-439/06 citiworks, para. 57.
121 see Case C-439/06 citiworks, para. 60.
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to be able to allocate the unused capacity further, such measure fails to satisfy the test
applicable under Article 3 of Directive 2009/72/EC. Namely, sanctioning an auction
participant by withdrawing its right to capacity if it uses less than 70% as a regulatory
measure imposed ex ante is disproportionate as there seem to be other, less-restrictive
means to achieve the same objective. Section 2.13 of the Congestion Management
Guidelines provide for financial consequences of failure to honour obligations associated with
the allocation of capacity. According to the Auction Rules in Ukraine, the deposit made
available in advance will serve to guarantee the financial obligations stemming from the
agreement for capacity allocation. Moreover, a use-it-or-lose-it principle'? exists under the
Auction Rules 2017'* and should be applied. This principle means that if the capacity
allocated at annual auctions is not scheduled on the daily schedules, then Ukrenergo would
be able to use what has not be utlised by the winner of the auction. To request the
transmission system operator to withdraw the right of using all of the awarded capacity until
the end of the year as a consequence for not using certain percentage of it exceeds the
scope of the use-it-or-lose-it principle.

(129) In addition, denying participation in the auction for the above-mentioned reasons is not
compliant with Section 1.6 of the Congestion Management Guidelines. This provision lists
only one possibility for denying a request for transmission service, namely if two conditions
are jointly fulfilled, i.e. when “the incremental physical power flows resulting from the
acceptance of this request imply that secure operation of the power system may no longer be
guaranteed, and when the value in monetary amount attached to this request in the
congestion management procedure is lower than all other requests intended to be accepted
for the same service and conditions.”*?* The first of these criteria refers to situations when
security of supply would be endangered if the request for access was accepted, while the
second criterion refers to situation when — if congestion occurs, the price offered by the
denied applicant is lower than the price offered by the another applicants and due to lack of
capacity such offer with the lower price could not be accepted.'® None of them allows for the
refusal of participation in capacity auctions when the applicant does not make a bid during a
year after the date of registration as allocation participant, or use the obtained capacity for
less than 70%.

(130) Moreover, Section 2.13 of the Congestion Management Guidelines provides for financial
consequences of failure to honour obligations stemming from the allocation of capacity. The
Guidelines stipulate that where market participants fail to use the capacity that they have
committed to use, or, in the case of explicitly auctioned capacity, fail to trade on a secondary
basis or give the capacity back in due time, they shall lose the rights to such capacity and
pay a cost-reflective charge. Any cost-reflective charges for the non-use of capacity shall be
justified and proportionate and the “key concepts and methods for the determination of
liabilities that accrue upon failure to honour obligations” shall be set out in advance in respect
of the financial consequences, and shall be subject to review by the relevant national
regulatory authority. This provision in essence prescribes the use-it-or-lose-it principle.
Besides losing non-used capacity, the consequence of not using acquired capacity is the
payment a cost-reflective charge defined in advance. Section 2.13 lists the consequences of
non-usage of capacity in an exhaustive manner, and does not allow for further sanctions

122 gection 2.5 Congestion Management Guidelines.

123 Article 12.8 Auction Rules of 2017.

124 section 1.6 Congestion Management Guidelines.

125 When a merit order list is established from the bids for capacity, acceptance of bids starts from the highest offer
towards the lowest and bids are accepted up to the moment that free cross-border capacity is available.
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such as those envisaged under the Auction Rules of Ukraine. Instead, the Auction Rules
from 2017 stipulate that that participant loses the allocated capacity, and “the costs of its
bank guarantee or fee are paid as a fine amounting to 100 minimal wages as defined in the
current legislation of Ukraine. The fine does not exempt from the obligation to pay in full for
the existing unpaid costs.”?® To demand a fine of 100 minimal wages as a fine for not paying
for the obtained capacity (not for not using the capacity as stipulated in Section 2.13 of the
Congestion Management Guidelines) is excessive and thus disproportionate in the
Secretariat’s view (see also below).

(131) Furthermore, the consequences envisaged by Section 2.13 of the Congestion Management
Guidelines can be triggered only after capacity has been allocated and the winning
undertaking has failed to use such capacity, or has failed to trade it on secondary basis.
These consequences may not be turned into precondition for participation in an auction, as it
is the case with the preconditions set by the Auction Rules of Ukraine.

iv.  Conclusions

(132) The Secretariat therefore submits that excluding an applicant from participating in an auction
when it does not satisfy the qualification requirements from Article 2.2 of the Auction Rules of
2017, i.e not making a bid during a year after the date of registration as allocation participant,
as well as sanctioning a use of obtained interconnectors’ capacity in less than 70% by losing
the whole capacity obtained, is not covered by the permissible possibilities for refusal
granted by Article 32 of Directive 2009/72/EC and Sections 1.6 and 2.13 of the Congestion
Management Guidelines, and thus infringes those provisions.

C. The effect of the security (bank guarantee or a fee) on trade in electricity

(133) Electricity suppliers interested in participation to auctions for allocation of cross-border
capacity have to pay a guaranty before submitting an application for participation in the
auction. As defined in earlier Auctions Rules but also in those of 2017, the guarantee — be it
a bank guarantee or a fee - is a monetary payment meant to guarantee that the participant
winning the auction will be able to fulfill its financial obligations, i.e. will pay for the capacity
allocated. In principle, a security is a suitable means used also in EU Member States'*’ to
achieve the objective — a guarantee for fulfilling the financial obligations when such
obligations are due.

(134) An excessive deposit or payment of a fee as a security, however, is capable of creating an
obstacle for trade of electricity between the Parties to the Treaty, as it may deter potential
market participants from engaging in auctions for export capacity. The modalities of a deposit
requirement, and in particular the manner in which it needs to be provided as well as its
magnitude may work to the effect of keeping smaller and less potent participants from
entering the market. Depending on its design, a guarantee or fee may thus prevent market

126 Article 17.2 Auction Rules of 2017.

127 An example relevant to the present case (covering several countries) is the Joint Allocation Office, which is a merger
of earlier CAO CEE and CASC. JAO Rules provide for a two types of collaterals: bank guarantee and cash deposit. See
JAO Auction Rules: file:///C:/Users/rka/Downloads/20160629 EUHAR2017_ V1.pdf (17.05.2017).

These two examples show that the requirements for guarantee deposit are not going beyond what is needed to cover the
risk of non-payment for a capacity that has been allocated via the bidding procedure for all timeframes.
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entry by new companies and foreclose the market to the benefit of the incumbents. In this
sense, a securities requirement may violate Article 41 of the Treaty, one of the cornerstones
of the single energy market established by the Treaty. As the Court of Justice of the
European Union has put it, “lodging of ... a security deposit is likely... to entail a not
inconsiderable financial risk for undertakings which have just commenced their activities and

may, consequently, lack significant resources”.'?®

(135) Furthermore, the principle of proportionality requires that the amount of the guarantee
corresponds to the price expected to be paid for the specific capacity that could be allocated
(based on the bidding price offered by the auction participant). As was stated above, even
though the incompliant Auction Rules from 2012 have been amended and improved in 2015
(by introducing calculation of the amount of the bank guarantee by “multiplying the maximum
value of Bid(s) price and maximum value of capacity in MW planned to be obtained by the
allocation participant on the corresponding auction®), the Auction Rules of 2017 now require
that the fee and/or the bank guarantee for all auctions (be it yearly, monthly or daily) consist
of an amount that exceeds or is equal to 100 (one hundred) minimal wages,'* which
amounts to approx. 11 000 EUR. The results of auctions held during the last month however
show that capacity has sometimes been allocated for as little as 48 EUR.** The fine also
does not exempt from the obligation to pay in full for the existing unpaid costs,*** meaning
that the allocation participant pays a fine some 11 000 EUR in addition to the invoices due.
The fine also remains the same irrespective of whether the participant has failed to pay for
obtained capacity at annual, monthly or daily auctions.**

(136) The magnitude of the guarantee required by Ukrenergo is likely to deter new market entrants
from participating in the auctions. As the Secretariat elaborated in its Opening Letter, only
one big company (DTEK and its affiliated companies) participated and was winning the
auctions each year. That was an indicator that only the incumbent is capable of complying
with the requirements set in the Auction Rules. After the changes in the Auction Rules of
2015, and in the last few auctions held under them,'®* a few more companies were
participating to the auctions.

(137) The Secretariat thus submits that there is no reasonable relation between the potential risk of
failure to pay and the amount asked for. Such requirement obviously does not reflect any
kind of methodology approximating what the circumstances for each bidder are, with a view
to defining a fair guarantee or fee. This amount is excessive and disproportionate in relation
to the objective pursued, providing a security against the risk of non-payment.

(138) The disproportionality is exacerbated by the requirement of paying a fine (in addition to losing
the capacity for not ensuring timely payment of the obtained capacity), as now stipulated in
Article 17 of the Auction Rules of 2017. Even though Section 2.13 of the Congestion
Management Guidelines allows charging a “ustified and proportionate cost-reflective
charge”, it does so for a failure of an auction participant to use the capacity that it has
committed to use, or fails to trade on a secondary basis or gives the capacity back in due

128 Case 25/07 Alicja Sosnowska v Dyrektor Izby Skarbowej we Wroctawiu Osrodek Zamiejscowy w Watbrzychu [2008]

ECR 1-05129, para.31.

129 Article 6.2 Auction Rules of 2017.

130 See for instance capacity of 50MW Burshtyin — Romania, 04.22.2017 - 23.04.2017 to PJSC "DTEK Pavlogradugol.”
131 Article 17.2 Auction Rules of 2017.

132 Article 17.2 and 17.3 Auction Rules of 2017.

133 Results available at: https://ua.energy/kliyentam/auktsiony/rezultaty/ (17.05.2017).
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time. This requirement is related to the costs of the system operator, which would be
required to perform other auctions, to ensure using the allocated capacity by another market
participant, etc. However, it is incompliant with the Energy Community rules for allocation of
cross-border capacity and Section 2.5 of the Congestion Management Guidelines in
particular, if a fine is imposed in addition to losing the capacity obtained at auctions. Contrary
to the rationale behind requirement of a security, guaranteeing payment of the financial
obligations in the amount due and for the obtained capacity in case the latter does not
execute a timely payment, asking for payment of an invoice (in addition to activating the bank
guarantee) as well as imposing a fine of some 11 000 EUR for yearly, monthly and daily
auctions fails to comply with the proportionality principle.

(139) The Secretariat recalls that it is on Ukraine to show that their rules fulfil the conditions for

application of the derogating rules in Article 41(2) of the Treaty, or any legitimate reasons in
the general interest.** This corresponds to the second sentence of Article 3 of the Rules of
Procedure for Dispute Settlement whereby a “Party [which] invokes an exemption to a rule or
general principle of Energy Community law, it is incumbent upon the Party concerned to
prove that the requirements for such exemption are fulfilled”.

(140) In the absence of any justification by Ukraine, the Secretariat limits itself to submitting that a

security deposit in the form of a bank guarantee or a payment to cover the system operator’s
risk of enforcing payment obligations vis-a-vis the successful participant may be considered
legitimate in principle. However, the principle of proportionality requires that the measures
adopted are suitable to secure the attainment of the objectives that they pursue — i.e. to
provide the system operator with a guarantee for the case that an actual payment obligation
fails — and not to go beyond what is necessary in order to attain it.'*> A national rule or
practice cannot benefit from the derogation provided for in Article 41(2) of the Treaty if the
objective pursued may be protected just as effectively by measures which are less restrictive
on intra-Energy Community trade.**®

(141) Therefore, the Secretariat submits that the requirement for payment of a fee/providing a bank

guarantee in the amount of 100 (one hundred) minimal wages*® for participation to any
auction, as well as imposing a fine for not using the obtained capacity in addition to losing it
and paying the invoices, violates Article 41, as well as Section 2.5. of the Congestion
Management Guidelines.
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Case C-159/94 Commission v France [1997] ECR 1-5815, para. 94.

135 Joined Cases C-282/04 and C-283/04 Commission v Netherlands [2006] ECR 1-9141, para. 33.
136 case C-322/01 Deutscher Apothekerverband [2003] ECR 1-14887, para. 104.
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Article 6.2 Auction Rules of 2017.
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ON THESE GROUNDS

The Secretariat of the Energy Community respectfully requests that the Ministerial Council of the
Energy Community declare in accordance with Article 91(1)(a) of the Treaty establishing the
Energy Community that:

by maintaining in force its current regime for allocation of cross-border capacity for electricity,
Ukraine fails to fulfil its obligations under the Energy Community Treaty, and in particular
Articles 7 and 41 thereof, Articles 3(1), 12(f) and 32 of Directive 2009/72/EC, Article 16(1) of
Regulation (EC) 714/2009 as well as Sections 1.1; 1.6; 2.1; 2.5, 2.10 and 2.13 of the

Congestion Management Guidelines as incorporated and adapted by Decision 2011/02/MC-
EnC of the Ministerial Council of the Energy Community of 6 October 2011.

On behalf of the Secretariat of the Energy Community

Vienna, 19 May 2017

TV
p- )

| >
| Lt

Janez Kopac Dirk Buschle
Director Legal Counsel/Deputy Director
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Mpo 3acaan yHKUIOHYBAHHA PUHKY enekTpuUYHOI eHeprii Y... | Bia 24.10.2013 NQ 663-VII (TekcT ans Apyky)

e

34AKOH YKPATHH

IIpo 3acagu pyHKIIOHYBAHHSA PUHKY €JIEKTPUYHOI eHepril
Yxkpainu

(Bimomocti Bepxosnoi Paau (BBP), 2014, Ne 22, ¢1.781)

{13 3MiHamM¥, BHECEHUMHU 3T1HO 13 3aKOHAMHU

Ne 1197-VII Bix 10.04.2014, BBP, 2014, Ne 24, ¢1.883
Ne 514-VI1II Bix 04.06.2015, BBP, 2015, Ne 33, cT1.324
Ne 922-V1I11 Bixg 25.12.2015, BBP, 2016, Ne 9, ¢1.89

Ne 1540-VIII Bix 22.09.2016, BBP, 2016, Ne 51, ¢1.833}

{V mexcmi 3axony crosa ma yugpu "3 emepii COHAUHO2O BUNPOMIHIOBAHHA 00 EKMAMU
enexkmpoenepeemuxu (eeHepyiouumMu  YCMaHOBKAMU) NPUBAMHUX OOMO2OCNOOAPCME,  BEIUUUHA
eécmanognenoi nomysxcnocmi akux He nepesuwye 10 kBm" 3aminumu croeamu ma yugppamu '3 enepeii
COHAYHO020 UNPOMIHIOganHs malabo enepeii simpy 00’ ckmamu enekmpoenepeemuxu (2enepyrouumu
YCMAHOBKAMU) NPUBAMHUX OOMO20CROOAPCME, GeIUYUHA BCMAHOBNICHOI NOMYNCHOCMI SKUX He

nepesuwye 30 kBm" 32iono i3 3axonom Ne 514-V1I1 gio 04.06.2015}

{V mexcmi 3axony crosa "nayionanvha KoMmicist, wo 30IICHIOE 0epX’CABHEe pe2ylo8anHs y chepi
eHepeemuxu" 8 ycix 8IOMIHKAX 3AMIHEHO Clo8amu "HAYIOHAILHA KOMICI, Wo 30IUCHIOE OepiicasHe
peaynosants y cghepax enepeemuku ma KOMYHAIbHUX nocaye" y 6I0N08IOHOMY GIOMIHKY 32I0HO i3

3akonom Ne 1540-VIII sio 22.09.2016}

Ileit 3axkoH BHW3HA4Ya€e IMPaBOBi, EKOHOMIYHI Ta OpraHi3amiiHl 3acajd diISUTBHOCTI PUHKY
eJIEKTPUYHOI eHeprii YKpaiHM Ta peryiioe€ BiJHOCHMHH, W10 BUHHUKAIOTh Yy TMpoleci Horo
(byHKIIOHYBaHHS.

Po3nia |
3AT'AJIBHI ITOJIOKEHHSA

Crarra 1. BusHaueHHs TEpMiHIB
VY npomy 3aKOHiI HaBEJEHI HUKUE TEPMIHH BXKHBAIOTHCA B TAKOMY 3HAYCHHI:

aJIMIHICTPaTOpP KOMEPIHHHOrO OOMIKY eJIeKTpUYHOI cHeprii (aaMiHICTpaTOp KOMEpILIiHHOTO
00J1iKy) - Cy0’€KT PHHKY €NEKTPUYHOI €Heprii, KU 3a0e3Mnedye OpraHizalilo Ta aJMiHiCTpyBaHHS
KOMEPIIHHOTO 00JIIKY eeKTPUYHOIT €HePTii Ha PUHKY €JIEKTPHYHOI €Heprii, a TAK0K BUKOHYE (YHKIIIi
LEHTPAJIBbHOI arperaiii JaHuX KOMEpLIHHOro 00JIIKY Ha pUHKY €JIEKTPUYHOI EHEeprii;

aIMIHICTPATOP PO3PaXyHKIB - Cy0’€KT PHHKY €JIEKTPUYHOI €Heprii, IKuil 3a0e3neuye opraxizaiito
pOOOTH PUHKY €IEKTPUYHOI eHEeprii Ta MPOBEACHHS PO3paxyHKiB Ha OANaHCYIOUOMY PHHKY Ta PUHKY
JOTIOMIKHHUX TOCTYT;

aKpeAMTAallisl IMOCTavyallbHUKa IMOCIYTr KOMepIifHOro oOmiky (akpemuTtariisi) - JOKYMEHTAJIbHE
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(Circulation as of 23 October 2013)

Law of Ukraine
On Operating Principles of the Electricity Market of Ukraine

This Law defines legal, economic and organizational principles of the electricity market
of Ukraine and regulates relations occurring in course of its operation.

SECTION I. GENERAL PROVISIONS
Article 1. Definitions

For the purposes of this Law the terms listed below shall be used in the following
meanings:

Commercial electricity metering administrator (hereinafter — “Commercial Metering
Administrator”) — electricity market entity responsible for organization and
administration of commercial electricity metering in the electricity market, which fulfills
the function of centralized aggregation of commercial metering data in the electricity
market.

Settlements administrator — electricity market entity responsible for organization of the
electricity market operation and settlements in the balancing market and ancillary
services market;

Accreditation of commercial metering services provider (hereinafter - accreditation) — a
document by which the commercial metering administrator certifies eligibility and
competence of the respective business entity to provide commercial metering services in
the electricity market in accordance with the procedure set out in the commercial
metering code;

Funds allocation algorithm — procedure of funds allocation by an authorized bank from
special current accounts without payment orders, established by the National Electricity
Regulatory Commission as provided by this Law;

Balancing group — a union of balance responsible parties created in accordance with this
Law, within which one party being a members of such a union is responsible for
electricity imbalance of all other parties being members of such a union;



Peculiarities of purchase of ancillary services for providing the reserves of new
and/or rehabilitated generation capacity shall be defined by this Law and the Law of
Ukraine “On Electricity”.

12. If the scope of the proposed ancillary service is not enough to satisfy the
demands of the system operator for that service or if the ancillary service is rendered by
the ancillary services provider with a monopolistic (dominant) position in the market for
such services or in a specific part of the Unified Energy System of Ukraine with existing
system constrains, sale of such ancillary service shall be mandatory for the ancillary
services provider. The price for such services shall be calculated under the methodology
of calculation of regulated prices for ancillary services approved by the National
Electricity Regulatory Commission.

Regulated prices in the ancillary services market shall mandatorily ensure:

- compensation for economically justified costs of ancillary services providers on
the provision of the relevant ancillary services, including coverage of the justified
Investments required to ensure the provision of the services;

- profit gaining.

13. If the rate of increase of price quotations provided on a competitive basis by
ancillary services providers exceeds the limits set by the market rules, the sale of such
ancillary services and purchase thereof by the system operator shall be exercised at prices
calculated in accordance with the market rules.

14. The system operator shall furnish the settlements administrator with
information on the volume and prices of purchased ancillary services and also on the
actually provided ancillary services for calculation of the respective payments.
Information on the volume and cost of purchased ancillary services shall be public
information, which shall be disclosed by the system operator in accordance with the
procedure stipulated by the market rules.

15. The costs of the system operator for payment of ancillary services shall be
included into the tariff on centralized (operational and technological) dispatching of the
Unified Energy System of Ukraine.

Article 10. Access to cross-border electricity transmission capacities

1. The right to access the cross-border electricity transmission capacities to carry
out operations of export and / or import of electricity can be granted only to electricity
suppliers, which do not carry out the activity of electricity supply on a fixed territory.

Electricity transmission company in coordination with the system operator shall
ensure non-discriminatory access conditions for electricity suppliers to main and cross-
border electricity networks in carrying out export and / or import of electricity within the
technical capacities of electricity networks based on their prioritized use in order to meet
the needs of electricity consumers in Ukraine in accordance with the standards of
operational safety of the Unified Energy System of Ukraine.
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Access to cross-border electricity transmission capacities on behalf of the
electricity transmission company shall be granted by the system operator in accordance
with the Procedure for holding electronic auctions for allocation of transmission capacity,
which shall be approved by the National Electricity Regulatory Commission upon
approval by the Antimonopoly Committee of Ukraine.

2. Granting of access to cross-border electricity transmission capacities shall be
organized by the system operator in coordination with system operators and / or
transmission system operators of neighboring countries.

3. The system operator shall determine the available transmission capacity in
accordance with a methodology approved by the central authority of executive power
ensuring formation of the state policy in the electricity sector. The volume of the
available transmission capacity shall be agreed with the respective system operators and /
or the operators of transmission systems of the neighboring countries.

Every day, the system operator in accordance with the Procedure for electronic
auctions for allocation of cross-border transmission capacity shall publish the information
about the daily, monthly and annual size of the available, free and distributed
transmission capacity, as well as the information with regard to which the priority access
has been granted according to the Law, the forecast regarding reliability of the free
transmission capacity, as well as free transmission capacity offered for auction.

4. The distribution of the free cross-border electricity transmission capacities shall
be performed by the system operator under the electronic auction procedure using
electronic documents and digital signatures except for cases as required by this Law.
Access to cross-border electricity transmission capacities shall be granted to electricity
suppliers based on the results of the auction.

In case that the total demand for cross-border electricity transmission capacities
exceeds free cross-border electricity transmission capacity, auction for the access shall be
conducted based on the principle of priority satisfaction of bids of auction participants
offering the highest price. In such a case, price of access to transmission capacity in a
specific direction shall be defined at the lowest price of the satisfied bids of auction
participants.

Provided that the total demand for cross-border electricity transmission capacities
is less than or equal to the free cross-border electricity transmission capacity, the system
operator, on behalf of the electricity transmission company, shall grant to the participants
of such auction access to cross-border electricity transmission capacities on a free of
charge basis.

To allocate free cross-border electricity transmission capacity, the system operator
shall conduct annual, monthly and daily auctions. When conducting the auction, the
system operator shall distribute the entire free cross-border electricity transmission
capacity determined for the corresponding period.

5. The funds received by the electricity transmission company as a result of the
provision of access to cross-border electricity transmission capacities at auctions, shall be
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used by the electricity transmission company as a first priority to increase the capacity of
such networks.

6. Electricity suppliers that have obtained access to cross-border electricity
transmission capacities shall, within the time limit stipulated by the market rules and by
the Procedure for electronic auctions for allocation of transmission capacity, submit to
the system operator daily hourly schedule of export / import of electricity to receive
acceptance. In case that the electricity supplier has not submitted to the system operator
daily hourly schedule of export / import of electricity, such electricity supplier loses
access to cross-border electricity transmission capacity on the corresponding day of
export / import of electricity, and the system operator shall distribute the unused volumes
of transmission capacity at the daily auction.

In case the electricity supplier utilizes within a calendar month the cross-border
transmission capacity of electricity networks of Ukraine received as a result of an annual
auction at less than seventy per cent, such electricity supplier shall lose the gained access
to cross-border transmission capacities, and the value of the allocated transmission
capacity shall become a free transmission capacity and shall be offered for auction.

Electricity suppliers that have obtained access to cross-border electricity
transmission capacities, have the right on a contractual basis to transfer to other
electricity suppliers their access to cross-border electricity transmission capacities,
having notified and having registered such a transfer of access with the system operator
in accordance with the Procedure for electronic auctions for allocation of transmission
capacity.

7. Increase in the cross-border electricity transmission capacities shall be exercised
at the expense of investments of electricity transmission company or at the expense of
investments of a natural person or legal entity which is not affiliated, directly or
indirectly, with control relations with the electricity transmission company.

Additional (increased) volumes of cross-border electricity transmission capacities
created by investments of the natural person or legal entity that is not affiliated, directly
or indirectly, with control relations with the electricity transmission company, may be
exempted from the provisions of part 4 of this Article provided that:

- the investment must enhance competition in the electricity market;
- the investment will not be made if the exemption is not granted,;

- the investment is made into electricity facilities of the Unified Energy System of
Ukraine;

- no part of the investment or operating costs of the establishment and / or
operation of an additional (increased) volume of cross-border electricity transmission
capacities are covered by the electricity transmission or distribution tariff of the
electricity transmission company or electricity distribution companies of Ukraine or
operators of main and cross border electricity networks of the energy system, in the
direction of which the cross border capacity will have been increased.
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Such exemption shall be granted to persons, at the expense of investments whereof
the cross-border transmission capacity has been increased, for the total volume or part of
the additional (increased) transmission capacity for the period, which cannot be less than
the payback period of the investment project.

The procedure approved by the Cabinet of Ministers of Ukraine with participation
of the central authority of executive power implementing the state policy in the electricity
sector, National Electricity Regulatory Commission and the Antimonopoly Committee of
Ukraine determines compliance of investment projects with the conditions defined by
this Law, upon which they are exempted from provisions of part 4 of this Article as well
as the timeframe for such exemption.

Operation of newly built facilities of the cross-border electricity networks
constructed at the expense of investments of the natural person or legal entity, which are
not directly or indirectly affiliated by relations of control with the electricity transmission
company, shall be carried out by the electricity transmission company based on a contract
with the owner/investor. Operational and technical dispatching of the newly constructed
facilities of the cross-border electricity networks shall be carried out by the system
operator as part of the Unified Energy System of Ukraine.

Article 11. The retail electricity market

1.  The retail electricity market shall function to satisfy the needs of the
consumers for electricity.

Entities of the retail electricity market shall be consumers, electricity supply
and electricity distribution companies.

Relations between retail market entities shall be regulated by rules of
electricity use and agreements entered into in accordance with law.

2. The sale of electricity in the retail electricity market shall be exercised by the
independent and / or guaranteed electricity suppliers.

3. Qualified electricity consumers may buy electricity under the electricity supply
contract from any independent electricity supplier under the contractual terms and at
prices determined by agreement of the parties, and / or from a guaranteed electricity
supplier at retail prices of the guaranteed electricity supplier.

Change of electricity supplier by a qualified consumer shall be exercised on a free
of charge basis according to the procedure established by rules of electricity use.

4. An electricity supply contract under which an electricity supplier sells electricity
to a qualified electricity consumer, in addition to the essential terms and conditions
established by the Law, shall define the following:

1) electricity quality parameters and electricity supply service quality indicators;

2) a procedure for organization of commercial electricity metering and submission
of electricity commercial metering data;

3) procedure for submission of consumers’ applications, claims, complaints and
the review thereof by the electricity supplier;
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5. Decisions of central authorities of executive power and National Electricity
Regulatory Commission on undertaking emergency measures in the electricity market
and the cancelation thereof shall not be regulations.

SECTION V. FUNDAMENTALS OF THE ELECTRICITY MARKET
OPERATION DURING TRANSITION PERIOD

Article 30. Operations of the electricity market during transition period

1. To implement the full-scale electricity market, envisaged by this Law, and to
ensure its effective operation, the respective preconditions shall be established. For this
purpose, transition period shall be hereby introduced. It shall take effect since the date of
entry into force of this Law until the date of introduction of the full-scale electricity
market.

2. During the transition period, taking into consideration peculiarities stated in
Sections V and VI of this Law, the following shall operate:

- the wholesale electricity market of Ukraine;
- the ancillary services market;
- the retail electricity market.

3.  The wholesale electricity market shall operate according to the Law of
Ukraine “On Electricity”.

4.  The ancillary services market shall operate to the extent of purchase by the
system operator from electricity generating companies of ancillary services as to
secondary and tertiary regulation with provision of a reserve of the respective generating
capacity. Till the moment of incorporation of the system operator, its functions shall be
performed Dby the state enterprise, which carries out centralized (operational and
technological) dispatching of the Unified Energy System of Ukraine.

4.1. Ancillary services of secondary regulation with the secured reserve of the
appropriate regulatory capacity shall be provided on a mandatory basis by the electricity
generating companies engaged in the electricity production at hydropower plants (except
for micro-, mini-, and small-sized hydropower plants).

The system operator shall purchase secondary regulation ancillary services under
the respective contract at the tariff regulated by the National Electricity Regulatory
Commission. Sale of electricity associated with the provision of the secondary regulation
ancillary services shall be performed by the respective electricity generating company in
the wholesale electricity market of Ukraine.

4.2. Tertiary regulation ancillary service with the secured reserve of the respective
regulatory capacity (“cold”, “hot” reserve for loading / unloading) shall be purchased by
the system operator on a competitive basis on a daily and monthly basis in accordance
with the procedure for purchasing ancillary services, approved by the National Electricity
Regulatory Commission.

The system operator shall select proposals for the load increase (decrease) by the
generating companies in the price ascending (descending) order to fully cover the need
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(or to satisfy the need to the maximum possible extent) for the respective reserve capacity
for the relevant period.

The system operator shall purchase tertiary regulation services under the relevant
contract with the electricity generating company. The scope and price of the ancillary
services under this contract shall be determined by tender results.

If the growth rate of price quotations of electricity generating companies for
increase/decrease of their load exceeds the limit set by the rules of the wholesale
electricity market of Ukraine, the sale of such ancillary services by electricity generating
companies and purchase thereof by the system operator shall be carried out at prices
calculated in accordance with the rules of the wholesale electricity market of Ukraine.

During the first year since the moment of implementation of the transition period,
the National Electricity Regulatory Commission has the right to apply limitations of
prices in the ancillary services market to prevent an unjustified price growth in this
market.

Electricity generating companies engaged in electricity generation at thermal
power stations and working in the wholesale electricity market at price quotations shall
offer tertiary regulation ancillary service and submit the respective price quotations to a
tender to increase (decrease) their load per each generating unit under their operation.

4.3 Upon submission by the system operator, the National Electricity Regulatory
Commission may make a decision as to introduction of other ancillary services. The
procedure for purchasing ancillary services shall be defined in accordance with Article 9
of this Law.

4.4. Purchase of ancillary services shall be carried out on the basis of ancillary
services contracts concluded on the basis of standard contracts approved by the National
Electricity Regulatory Commission.

45 Costs of the system operator for purchase of ancillary services shall be
included into the tariff on centralized (operational and technological) dispatching. Until
the moment of incorporation of the system operator, costs of ancillary services purchase
shall be included as a separate component into the tariff of the state enterprise, carrying
out centralized (operational and technological) dispatching of the Unified Energy System
of Ukraine.

5. In the retail market, until legal and organizational arrangements are taken as
to the separation of activities of distribution and supply of electricity, functions of the
guaranteed electricity suppliers shall be performed by electricity suppliers that supply
electricity at regulated tariff on a fixed territory.

Retail electricity prices / tariffs, at which the guaranteed electricity supplier sells
electricity to electricity consumers, shall be regulated in the manner determined by the
National Electricity Regulatory Commission.

6.  Within one year since the beginning of the transition period, electricity
transmission company and electricity distribution companies shall conclude contracts
with the wholesale electricity supplier and proceed to the purchase of electricity in the
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wholesale electricity market of Ukraine to compensate for technological electricity losses
for its transmission and distribution via main and cross-border and local electricity
networks.

Companies, which carry out electricity transmission via local or main electricity
networks purchase the necessary volumes of electricity from the wholesale supplier at
prices calculated according to the rules of the wholesale electricity market of Ukraine
within the volumes, necessary for compensation for electricity losses during distribution
and transmission of electricity. Costs, associated with the purchase of electricity for
compensation for its technological losses during distribution or transmission shall be
included into the tariffs of relevant business entities.

7. During the transition period, the National Electricity Regulatory
Commission ensures organization of introduction of the respective amendments to the
Wholesale Electricity Market Members’ Agreement and relevant annexes thereto related
to peculiarities of operation of the wholesale electricity market of Ukraine, the ancillary
services market and retail market during the transition period.

8. During transition period, the functions of the market operator and the
guaranteed buyer shall be performed by structural divisions being part of the state
enterprise carrying out functions of the wholesale electricity supplier.

Article 31. Introduction of the electricity market

1.  The decision as to the date of introduction of the full-scale electricity market
hereunder shall be taken by the Cabinet of Ministers of Ukraine. Full-scale electricity
market shall be introduced since July 1, 2017, including the following components
thereof: bilateral contracts market, day-ahead market, balancing market.

2. Until the full-scale electricity market is introduced (all components of the
electricity market of Ukraine determined by this Law), the relevant organizational and
normative and legal measures envisaged by Part 2 of Section VI shall be undertaken.

3. Coordination of work ensuring implementation of a full-scale electricity
market envisaged by this Law and control over performance of the organizational,
normative and legal measures, shall be carried out by a Coordination Center ensuring
implementation of the new electricity market model (hereinafter — the “Coordination
Center”). The Coordination Center shall be a consultative and advisory body with the
Cabinet of Ministers of Ukraine, whose main tasks, in particular, are:

- work coordination of state authorities, institutions, organizations and economic
entities on issues of implementation of the new model of the electricity market of
Ukraine;

- preparation of proposals and recommendations for measures related to the
implementation of the new model of the electricity market of Ukraine;

- control of a status of performance of measures related to the implementation of
the new model of the electricity market;
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- preparation of proposals and recommendations for improvement of the normative
and legislative framework concerning operation of the electricity market of Ukraine,
including during the transition period.

Decisions of the Coordination Center in the form of proposals or recommendations
for the performance by state authorities, institutions, enterprises and organizations of
measures related to the implementation of the new model of the electricity market of
Ukraine shall be mandatory.

4, During the first two years since the moment of introduction of the full-scale
electricity market as envisaged by this Law, the National Electricity Regulatory
Commission has the right to apply limitation of prices in the day ahead market, the
balancing market and the ancillary services market to prevent unjustified growth of prices
in these markets. Decisions of the National Electricity Regulatory Commission on
application of limitation of prices in the day ahead market, the balancing market and the
ancillary services market shall not be regulations.

SECTION VI. CLOSING AND TRANSITION PROVISIONS

1.  This Law shall come into force since the 1st (first) day of the month
following the month of its publication except for the following:

- Article 10 of this Law which enters into force since 1 July 2017;

- second sentence of paragraph one of part four, Article 15, which enters into force
since 1 July 2017;

- part five of Article 15 of this Law, which takes effect since the day of entry into
force of the Law of Ukraine that regulates peculiarities of legal and organizational
separation of electricity distribution activities from electricity production, transmission
and supply activities by electricity distribution companies;

- Article 23, paragraph two of part 4, Article 27 of the Law, which enters into force
since 1 July 2017;

- sub-item 30 of part 4 of Section VI of Closing and transition provisions, which
enters into force since 1 December 2014;

- paragraphs two - four of sub-item 19, paragraphs three — eight of sub-item 20,
sub-item 21 of part 4, Section VI of Closing and transition provisions, which take effect
since 1 January 2015;

- paragraph four of sub-item 2, paragraphs three, four, nine, twelve — thirteen,
seventeen — nineteen, twenty-two — twenty-six of sub-item 12; paragraph four of sub-
item 13; paragraph six of sub-item 14; paragraph eleven of sub-item 15; paragraph nine
of sub-item 16; paragraph nine of sub-item 18; paragraphs five and six of sub-item 19;
sub-item 22, paragraphs two - twelve, paragraphs fourteen — eighteen, twenty — twenty -
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“The consumer (owner of networks used for transmission of electricity to other
economic entities, household consumers) shall conclude with the electricity transmission
organization a contract as to the joint use of technological electricity networks,
distribution of electricity”;

29) in Article 27:
in part two:

in paragraph two, the words “normative and technical documents” shall be added
after the words “regulations”;

in paragraph nine, the word “violent” shall be deleted;

in paragraph ten, the word “energy suppliers” shall be replaced with the words
“suppliers of electricity and heat”;

in part three:
paragraph two shall read as follows:

“For failure to provide information or for deliberate provision of false information
envisaged by licenses for generation, transmission, distribution or supply of electricity,
performance of functions of the system operator, performance of functions of the market
operator, performance of functions of a guaranteed buyer and in regulations governing
operation of the Unified Energy System of Ukraine and energy consumption — a fine of
up to one thousand non-taxable minimal incomes of citizens”;

in part eight, the words “normative and technical documents” shall be added after
the words “regulations”;

part eleven shall read as follows:

“Methods for calculation of the amount of damage caused to the electricity
supplier as a result of theft of electricity shall be determined by the Cabinet of Ministers
of Ukraine.”;

30) Article 30 shall read as follows:
“Article 30. Specifics of electricity export

Electricity suppliers who are members of the wholesale electricity market of
Ukraine with a license to perform activities related to the electricity supply and have no
overdue debt for electricity purchased on the wholesale electricity market of Ukraine
shall have access to transmission capacity of cross-border electricity networks in order to
conduct operations of export and / or import of electricity.
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For the export of electricity, electricity suppliers shall purchase its required volume
on the wholesale electricity market of Ukraine at the wholesale market price determined
by rules of the wholesale electricity market of Ukraine.

The company exercising centralized dispatching of the Unified Energy System of
Ukraine and transmission of electricity via main and cross-border electricity networks
shall provide non-discriminatory conditions of access of electricity suppliers to main and
cross-border electricity networks during export and / or import of electricity within the
technical capacities of such electricity networks taking into consideration their priority
use to meet the needs of electricity consumers in Ukraine for electricity in accordance
with the standards of operational safety of the Unified Energy Systems of Ukraine.

Access to transmission capacity of cross-border electricity networks shall be
granted by the company exercising centralized dispatching of the Unified Energy System
of Ukraine and electricity transmission via main and cross-border electricity networks in
coordination with the system operators and / or transmission system operators of
neighboring countries.

The company exercising centralized dispatching of the Unified Energy System of
Ukraine and transmission of electricity through main and cross-border -electricity
networks shall determine the available transmission capacity in accordance with the
methods approved by the central executive authority ensuring formation of the public
policy in the electricity sector. The volume of the available transmission capacity shall be
agreed with the relevant system operator and / or transmission system operators of the
neighboring country.

The company exercising the centralized dispatching of the Unified Energy System
of Ukraine and transmission of electricity through main and cross-border electricity
networks, shall publish every day the results of specification of the available transmission
capacity and information about the free transmission capacity offered for auction.

The distribution of free transmission capacity of the cross-border electricity
networks shall be provided by the company carrying out centralized dispatching of the
Unified Energy System of Ukraine and transmission of electricity via main and cross-
border electricity networks according to the electronic auction procedure using electronic
documents and digital signatures except as required by this Law. Access to transmission
capacity of cross-border electricity networks of suppliers of electricity shall be granted
based on the results of the auction.

Procedure for electronic auctions for allocation of capacity of cross-border
electricity networks shall be approved by the National Electricity Regulatory
Commission upon agreement with the Antimonopoly Committee of Ukraine.
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With a view to distribute free transmission capacity of cross-border electricity
networks, the company carrying out centralized dispatching of the Unified Energy
System of Ukraine and electricity transmission via main and cross-border electricity
networks shall hold annual, monthly and daily auctions. When holding the auction, the
company carrying out centralized dispatching of the Unified Energy System of Ukraine
and electricity transmission via main and cross-border electricity networks shall
distribute access to free transmission capacity of cross-border electricity networks,
determined for the respective period.

If the demand for access to transmission capacity of cross-border electricity
networks exceeds the free transmission capacity of cross-border electricity networks, the
auction for access shall be organized under the principle of priority satisfaction of
participants’ bids who offered the highest price. In such a case, the price of access to
transmission capacity in the relevant areas shall be defined at the lowest price among the
accepted bids.

Provided that the demand for access to transmission capacity of cross-border
electricity networks is less than or equal to the free transmission capacity of cross-border
electricity networks, the company exercising centralized dispatching of the Unified
Energy System of Ukraine and electricity transmission through main and cross-border
electricity networks, shall provide the participants of such auction with access to cross-
border electricity networks free of charge.

Formalization procedure of the auction results and gaining access to transmission
capacity of cross-border electricity networks shall be determined by the Procedure for
electronic auctions for allocation of transmission capacity of cross-border electricity
networks.

Funds received by the company exercising centralized dispatching of the Unified
Energy System of Ukraine and transmission of electricity via main and cross-border
electricity networks as a result of distribution of access to transmission capacity of cross-
border electricity networks at auctions, shall be used by it for the following:

- increase in the transmission capacity of such networks;

Within the time limit and in the manner provided by the Rules of the wholesale
electricity market of Ukraine and the Procedure for electronic auctions for allocation of
capacity of cross-border electricity networks, electricity suppliers that gained access to
the transmission capacity of cross-border electricity networks shall submit electricity
hourly export / import schedule on a daily basis. If, within the above mentioned period
the electricity supplier has not submitted a daily schedule of hourly export / import of
electricity, such electricity supplier shall lose access to transmission capacity of cross-
border electricity networks on the relevant day, and the company exercising centralized
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dispatching of the Unified Energy System of Ukraine and transmission of electricity via
main and cross-border electricity networks shall distribute the unused transmission
capacity at the daily auction.

If within a calendar month the electricity supplier that gained access to
transmission capacity of cross-border electricity networks based on the results of the
auction uses the transmission capacity of cross-border electricity networks of Ukraine
received as a result of an annual auction at less than seventy per cent, such electricity
supplier shall lose the received access to transmission capacity of cross-border electricity
networks, and the value of such distributed transmission capacity shall become a free
transmission capacity and shall be proposed for auction.

Electricity suppliers that have gained access to cross-border electricity
transmission capacities of electricity networks, on a contractual basis shall have a right to
transfer to other electricity suppliers their access to cross-border electricity transmission
capacities of electricity networks, notifying and registering transfer of such a right with
the company exercising the centralized dispatching of the Unified Energy System of
Ukraine and transmission of electricity via main and cross-border electricity networks in
accordance with the Procedure for electronic auctions for allocation of transmission
capacity of cross-border electricity networks.

Electricity transmission for export shall be exercised on the basis of a contract
concluded with the electricity sector entity that performs electricity transmission through
cross-border electricity networks of Ukraine. Such entity shall enter into a contract with
the successful bidder of the auction as to access to transmission capacity of cross-border
electricity networks of Ukraine, including technical specifications to ensure export of
electricity. The sample format of a contract on access to transmission capacity of cross-
border electricity networks of Ukraine shall be approved by the National Electricity
Regulatory Commission.

Increase in the cross-border electricity transmission capacities shall be exercised at
the expense of investments of a company exercising centralized dispatching of the
Unified Energy System of Ukraine and transmission of electricity via main and cross-
border electricity networks or at the expense of investments made by a legal entity that is
affiliated, directly or indirectly, by control relations with the company exercising the
centralized dispatching of the Unified Energy System of Ukraine and transmission of
electricity via main and cross-border electricity networks.

Additional (increased) volumes of cross-border electricity transmission capacities
of electricity networks created at the expense of investments made by the legal entity that
Is not affiliated, directly or indirectly, by control relations with the company exercising
centralized dispatching of the Unified Energy System of Ukraine and transmission of
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electricity via main and cross-border electricity networks may be exempted from the
provisions of part seven of this Article 30 provided that:

- the investment shall enhance competition in the wholesale electricity market;
- the investment would not been made if the exemption were not granted;

- the investment is made into the energy facilities of the Unified Energy System of
Ukraine;

- any part of the investment or operating costs for the establishment and / or
operation of an additional (increased) volume of cross-border electricity transmission
capacities of electricity networks are not covered by the tariff on the transmission or
distribution and supply of electricity carried out by the company exercising centralized
dispatching of the Unified Energy System of Ukraine and transmission of electricity via
main and cross-border electricity networks.

Such exemption shall be granted for the entire volume of additional (increased)
transmission capacity and for a timeframe that cannot be less than the payback period of
the investment project. Persons, due to investments whereof the cross-border electricity
transmission capacities of electricity networks have increased, shall have priority access
to additional (increased) volume of transmission capacity.

Compliance of investment projects with the conditions defined by this Law, under
which they are exempted from the provisions of part seven of this Article, and the period
of such exemption shall be determined in the manner approved by the Cabinet of
Ministers of Ukraine.

Operation of the newly built cross-border power networks constructed at the
expense of investments of a legal entity that is not affiliated, directly or indirectly, by
control relations with the electricity transmission company shall be carried out by the
electricity transmission company under a contract with the owner / investor.

Operational and technological dispatching of newly built facilities of cross-border
electricity networks shall be exercised by the system operator as part of Unified Energy
Systems of Ukraine.”;

31) Article 30 shall be deleted;
32) Closing Provisions shall be amended with items 4 and 5 as follows:

“4. Till introduction of the full-scale electricity market envisaged by the Law of
Ukraine “On Operating Principles of the Electricity Market of Ukraine”, the system
operator shall conclude contracts for the purchase of ancillary services to provide the
reserves of new and / or reconstructed generating capacity with producers, for which at
the time of termination of operation of the wholesale electricity market of Ukraine the
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Raw&Refined Commodities Kft.
Hungary, 1102 Budapest

Szent Laszlo str., 24/B
Phone/fax: + 36 1 31509 77
E-mail: info@rrc-energy.com

FAX MESSAGE

To: Energy Community Vienna Fax: +431 535 2222 11
Attn.: Secretariat Dated: 04/01/2012

From:  Raw&Refined Commodities Kft. Fax: +41 4] 766 41 01
Subject: Dispute settlement Pages: 2

Dear Sirs

We would like to introduce you our company “Raw&Refined Commodities Kft” which is Hungarian
based company and 2 member of energy holding Raw&Refined Commodities.

Recent years we are trying to import electricity from Ukraine to Hungary and have our partner in Ukraine
CJSC “Belotserkivska teploelectrocenral”, Taking into account recent event and results of last TSO NEK
UKRENERGO CBTC auction we may assume that Ukrainian authorities are building up new and new
entrance barriers to cross-border auctions by modifying it for one holding company DTEK which is the
energy division of System Capital Management (SCM). DTEK incorporates energy trading companies
Eastenergo LLC and Power Trade LLC and has its Kyiv office at 2A Mechnikova Str, Floor 23, Parus
Business Centre, Kyiv, 01601, Ukraine.

. It was second time when TSO NEK UKRENERGO organized non-transparent cross-border transfer
capacity auction where traditionally won one company without competition. It’s obvious fact that all
rules adopts only for one participant which knows it in advance and all other participant don’t have
enough time to prepare the documents according to short-tem changes. That time five working days prior
to the auction day NEK UKRENERGO announced additional requirements to the participants which were
not stated in legal acts regulating energy market of Ukraine and auction process on access to cross-border
capacity. Here are the main of them: participant should harmonize its contract for electricity export in its
technical part with requirements of NEK UKRENERGO and NEK UKRENERGO have to put his
signature that the contract is harmonized; to be able to harmonize the contract for electricity export the
participant have to submit to NEK UKRENERGO written confirmation that it has valid EIC code but not
clear stated which EIC code of EU counterparty or domestic company.
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ar as we know according to treaty establishing the energy community (hereinafter “Treaty”) joined by
kraine on 24 September 2010 Ukraine should implement EU legislation in Electricity sector as
mentioned in Acquis Communautaire till 01/01/2012. Besides this Treaty require from its members to
» “Create a stable regulatory market framework capable of attracting investment in gas network,
power generation, and transmission and distribntion networks, so that all Parties have access
to stable and continuous energy supply that is essential for economic development and social
stability”;
» “Create a single regulatory space for trade in Network Energy that is necessary to match the
geographic extent of the concerned product markets”;
> “Develop Network Energy market competition on a border geographic scale and exploit
economies of scale”;
. » “Creation of a single mechanism for the cross-border transmission and/or transportation of
Network Energy ...”;

> “Fair competition”;

v

“Mutual recognition of licenses in energy sector”;
> “Customs duties and quantitative restrictions on the import and export of Network Energy and
all measures having equivalent effect shall be prohibited between the Parties™.

Instead of transparent and clear European rules Ukraine has:
» Monopolization;

Closeness;

>

»> Non-transparency;
> Entrance barriers;
>

Breach of EC competition rules (annex III to Treaty)

We would kindly ask you to investigate the fulfillment by Ukraine the obligations under Treaty and
actions of TSO NEK UKRENRGO concerning quick changing of cross-border capacity auctions rules
and composing them for one company while using EU high standard practice and common rules without

confirming it by legal acts.
Yours sincerely,

Thomas Stein
General Manager
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Energy Community Secretariat,
Mr. NEYKOYV Slavtcho,
Director

Nr. 0106/48312-20120531

Dear Mr. NEYKOV,

Referring to Your Evaluation Mission in the Republic of Moldova in the period of 28-30 March
2012, the distribution company ICS RED Union Fenosa S.A. would like to express its cordial
thanks for very warm meeting we had at ANRE’s premises on May 7. 2012, where you
manifested appreciated attention to our concerns on the aspects of power market opening in
Moldova.

We promised to write you on the issues of our major preoccupation. As the entity foreseen for
unbundling we found two aspects that raise the real concerns for our company. The first touches
regulatory framework, which is not yet well developed and clear at the moment, especially
referring to the transition period to the legal unbundling of distribution and regulated supply
activities. However we expect ANRE will succeed to overcome this problem, having your
support and assistance. From our side we will try to contribute to reach this goal by sharing the
experience on power market liberalization which Gas Natural Fenosa has performed in Spain and
other countries during the last decade.

The second aspect refers to the availability of the competitive power market. As we mentioned in
Chisinau at the appropriate meeting such market doesn’t exist in the country. Only one power
plant is left to sell electricity independently-Cuciurgan PP (TPP). The other ones are regulated:
CHP-1, CHP-2, CHP-Nord, Costesti HPP.

TPP could theoretically compete with Ukrainian or Romanian suppliers, but there are many
obstacles that impede to create the competitive environment. Romanian power system is not
connected to Moldova one because of different frequency standards. And what is more, the
interconnection lines capacity for electricity import/export and trading with this country is much
lower than the needed demand.

Ukrainian grid is operating in parallel with Moldavian network, but the capacity of
interconnection lines is dependent on the level of TTP charging, i.e. if Ukrainian suppliers win
the competition for cheapest electricity in front to TPP, the export of electricity to Moldova
would be problematic as power static stability regime in the region cannot be ensured because
TPP would be low loaded (electricity will be produced only for left bank of Nistru river). Even
if interconnection line capacity would be available, there is another barrier to have a real
competitor for TPP. According to the Ukrainian authorities decision only one supplier is entitled
to export electricity to Moldova. At the moment this company is “DTEK Power Trade Ltd”. As
the last several years experience showed the negotiation of power contracts with these two
suppliers didn’t follow in a manner both competitors submit two independent offers for full
required load curve satisfaction. Each time it was guessed a commercial scheme in which the
amount of and price for electricity were pre-established between these two parties.

1.C.S. RED UNION FENOSA S.A.
str. Andrei Doga, nr. 4
MD-2024, Chisinau

Tel.: (+373 22} 43 11 11

Fax: (+37322) 4316 75
0OT24@ufmoldova.com
www.gasnaturalfenosa.md



Finally, we suppose, that electricity for Moldova comes from TPP and Ukraine according to such
agreements. So, there is only one way to have a competitive power market for local customers:
Ukraine accepts common open power market for the region, where Moldova is included as well.

We hope the impediments described above would introduce more clarity for EC Secretariat
about the real environment Moldova is facing in the process to power market liberalization and
this will be considered in the corresponding treatment of the regulatory framework foreseen for
the country.

Sincerely,

Silvia Radu,
President,
ICS RED Union Fenosa S.A.
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To: Energy Community Secretariat

Subject: Complaint on failure by Ukraine to comply with the Energy
Community Treaty establishing the obligations regarding rules for
conducting electronic auctions for allocation of the cross-border
electricity network capacity

The Law of Ukraine “On the Fundamental Principles of the Electricity
Market Functioning in Ukraine” (hereinafter “The Law of Ukraine”) has come
into force on January 1, 2014. The Law of Ukraine envisages reform of the
Ukrainian electricity market with the purpose of bringing the Ukrainian electricity
market rules in line with the EU requirements in compliance with Ukraine’s
obligations assumed when joining the Energy Community.

Among other, the Law of Ukraine envisages reformation of relations in the
sphere of access to the cross-border electricity network capacity (hereinafter
“cross border capacity allocation procedure”) with the purpose of carrying out
export and/or import of electricity.

According to the provisions of Section VI “Final and Transitional
Provisions” of the Law of Ukraine, as of December 1, 2014 changes to the Law
of Ukraine “On the Electricity Sector” will enter into force, which define
peculiarities of providing access to the cross-border electricity network capacity
with the purpose of carrying out export and/or import of electricity. Thus, current
version of the cross-border capacity allocation procedure cannot be applied for
carrying out auctions for year 2015 due to expiration of the legislative provisions
underlying thereof.

The Law of Ukraine envisages the following major requirements:

“The enterprise responsible for centralized dispatching of the united
energy system of Ukraine and electricity transmission via main and cross border
electric networks shall carry out allocation of the available cross border capacity
of the cross border electricity networks according to the procedure of the
electronic auction using electronic workflow and electronic digital signature,
except in cases as established by this Law.

www.dtek.com
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Access to the cross border capacity of the interstate electricity networks
shall be provided to the electricity suppliers based on the results of the auction.
The procedure for holding auctions on allocation of the cross border capacity
of cross border electric networks shall be approved by the national
commission responsible for state regulation in the electricity sector upon
confirmation by the Antimonopoly Committee of Ukraine.”

In compliance with the provisions of the Law, on May 19, 2014 the
national commission responsible for state regulation in the sphere of electric
energy (hereinafter “the NERC”), has published on its official web site the draft
regulatory act “The procedure for holding electronic auctions on allocation of the
cross border electricity network capacity” (hereinafter — the Draft Procedure).

After carrying out public hearings regarding this document, NERC has
again published the Draft Procedure on August 15, 2014. The re-published
version included comments and proposals by the market actors or players received
after the initial publication.

Further approval of the cross-border capacity allocation procedure has
become impossible due to liquidation of the NERC in accordance with the
Presidential Decree as of August 27, 2014 No0.693/2014 and creation of the
National commission carrying out state regulation in the spheres of electric energy
and communal services by the Presidential Decree as of August 27, 2014
No. 694/2014 (hereinafter NCRECS).

At its first meeting on September 17, 2014, conducted as public hearings
NCRECS has made a decision to approve and publish the Draft Procedure on its
official website. According to the legislation the Draft Procedure should be
published within five days after the decision.

However, as of today October 28, 2014, the Draft Procedure has not been
published on the NCRECS’s web site.

The Law of Ukraine “On the Basis of the State Regulatory Policy in the
Sphere of Business Activities” sets a minimal time period during which physical
and legal entities as well as their associations may provide comments and
proposals to the published draft of the regulatory act. Such time period is one
month.

However, according to the earlier published Draft Procedure, monthly and
annual auctions shall be held in accordance with the auctions schedule, which in
turn shall be published by the system operator no later than November 1 of the
year preceding that in which access to cross- border capacity shall be granted.
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Thus, even in the event of the proper publishing of the Draft Procedure in
the nearest future, the annual auction for 2015 will not be held. However, an
opportunity exists to conduct monthly and daily auctions.

It is worth noting, that the Energy Community Secretariat as part of the
Case ECS-1/12 regarding non-compliance of the current cross border capacity
allocation procedure with the provisions of the Treaty establishing the Energy
Community, has applied to the competent Ukrainian authorities regarding the
need to review the current procedure and held a number of consultations with the
representatives of NEC “Ukrenergo” and NERC regarding this issue. However, as
of now, all actions aimed at approval of the procedure, which meets the
requirements of the European law, are blocked.

Taking into consideration the aforementioned, DTEK Trading LLC is
petitioning the Energy Community Secretariat to take appropriate action to
compel Ukraine to fulfill its obligations under the Treaty establishing the Energy
Community in what concerns approval of the transparent and competitive rules
for conducting electronic auctions for allocation of the cross-border electricity
network capacity.

Yours sincerely,

Vitaly Butenko
Director




Subject: Opening letter in Case ECS-1/12

Excellency,

Please find attached the opening letter in reference to Case ECS-1/12.

Please accept, Excellency, the expression of my highest considerations.

Yours sincerely,

) -
Janez Kopac Qe 'ZVLQC

Director
Energy Community Secretariat

H.E. MR. EDUARD STAVYTSKYI
MINISTER OF ENERGY AND COAL INDUSTRY
OF UKRAINE

Bank Raiffeisenlandesbank Bankcode 32000 Account Number 15.102.825 BIC/SWIFT RLNWATWW

Energy Community

Vienna, 26 February 2013
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Energy Community

Opening Letter
in Case ECS-1/12

By the present Opening Letter, the Energy Community Secretariat (“the Secretariat’) initiates dispute
settlement proceedings against Ukraine for non-compliance with the Treaty establishing the Energy
Community (“the Treaty"), and in particular with Articles 7 and 41 of the Treaty, Articles 3(1), 9(e), 20(1)
and 23(2)a) of Directive 2003/54/EC', Articles 1, 2(1), 4, 6(1), 6(2), 6(4) and 9 of Regulation (EC)
1228/20032, Sections 1.1, 1.2, 1.6, 2.1, 2.7, 2.10, 2.12, 2.13, 5.6 and 6.1 of the Congestion Management
Guidelines”.

Under the Dispute Settlement Procedures, the Secretariat may initiate a preliminary procedure against a
Party before seeking a decision by the Ministerial Council under Article 91 of the Treaty. According to
Article 12 of these Rules, such a procedure is initiated by way of an Opening Letter.

According to Article 10(2) of the Dispute Settlement Procedures, the purpose of the procedure hereby
initiated is to establish the factual and legal background of the case, and to give the Party concerned
ample opportunity to be heard. In this respect, the preliminary procedure shall enable Ukraine either to
comply of its own accord with the requirements of the Treaty or, if appropriate, justify its position. In the
latter case, Ukraine is invited to provide the Secretariat with all factual and legal information relevant to
the case at hand within the deadline set at the end of this letter.

The present case was initiated by a complaint of a private body under Article 90(2) of the Treaty. Part of
the information used for the purpose of this Opening Letter was submitted to the Secretariat by the
complainant. Ukraine is particularly invited to express itself on the validity of this information.

. Factual Background
a) The electricity sector in Ukraine

The electricity market of Ukraine is organized according to a single buyer model. The State owned
enterprise Energorynok acts as market administrator for the wholesale electricity market of Ukraine,
purchasing all the electricity produced by the generators or imported for sale in Ukraine, except for the
electricity used by generators for their own needs, electricity produced by CHPPs and supplied to
consumers on their territory, and electricity produced in small power units. Energorynok also sells
electricity for export to the winners of auctions for access to cross-border transmission capacity
organized by the transmission system operator Ukrenergo, under prices regulated by the National
Electricity Regulatory Commission (NERC). Electricity transmission is operated by the State company

' Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 Concerning Common Rules for the
Internal Market in Electricity and Repealing Directive 96/92/EC, OJ 2003/L 176/37, 15.07.2003.

2 Regulation (EC) No 1228/2003 of the European Parliament and of the Council of 26 June 2003 on the Conditions of the
Access to the Network for Cross-Border Exchanges in Electricity, OJ 2003/L 176/1, 15.07.2003

% Ministerial Council Decision 2008/02/MC-EnC on the implementation of Commission Decision of 9.11.2006 amending the
Annex to Regulation 1228/2003 on conditions for access to the network for cross-border exchanges in electricity, 27.06.2007.

1
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Ukrenergo, which owns and operates the high voltage network including cross-border interconnection
lines.

The power system of Ukraine is interconnected as a part of the Integrated Power System in synchronous
parallel mode with the Unified Power System of the Russian Federation. Ukrenergo operates export
transmission capacities primarily with Russia (1800 MW), Moldova (1950 MW) and Belarus (800 MW).
These interconnections are used in the first place to provide security in the balancing of the system of
Ukraine in cases of emergency. There is usually no commercial utilization of those capacities except of
the interconnection with Moldova (which belongs to the main system of Ukraine and transits through
Moldova back to Ukraine to supply the electricity in the region of Odessa). In relation to the allocation of
the capacity at the interconnector with Moldova, only a small amount of the installed cross-border
capacity has been allocated. At the annual auction for 2011 held on 14 December 2010, 200 MW of
interconnectors’ capacity have been allocated,* whereas at the annual auction for 2012 held on 14
December 2011, 700 MW of interconnectors’ capacity have been allocated.’

Only a smaller part of the Ukrainian power system is linked with the European ENTSO-E network
through the isolated Burshtyn island in western Ukraine which disposes of an installed generation
capacity of 1950 MW.® Due to internal consumption, however, the Burshtyn island’s real export capacity
is up to 550 MW in summer and up to 500 MW in winter. As regards the interconnectors’ capacities
linking the Burshtyn island to the ENTSO-E network, the NTC values (as provided by ENTSO-E)’ are
Ukraine — Hungary: 800 MW; Ukraine — Slovakia: 400 MW and Ukraine — Romania: 400 MW. However,
only around 550 MW of the total interconnectors’ capacities are used for export.

Hence, cross-border capacity is used for export only in the amount of electricity available for export; i.e.
electricity produced locally in the Burshtyn island after satisfying the demand of the domestic customers
located in that territory. At the annual auctions both for 2011 and 2012, there was more demand for
interconnection capacity than was actually put on auction. The only undertaking being allocated cross-
border capacity eventually was DTEK Vostokenergo. For 2013 again DTEK Vostokenergo and DTEK
Trading won all the auctions. Monthly auctions were held for the capacity of the interconnectors with
Moldova and Belarus but there was no monthly allocation in 2011 and 2012 of interconnectors’ capacity
in the Burshtyn island.

In relation to the interconnection with Moldova, the situation is different. The two electricity systems
operate synchronously, the interconnection lines are not congested and the interconnection capacity
between the two countries is sufficient for an increased cross-border trade. This is visible also from the
results of the annual auctions held by Ukrenergo.? At both annual auctions for 2011 and 2012, the only
undertaking being allocated cross-border capacity is DTEK Power Trade. For the year 2013, DTEK

“http://www.ukrenergo.energy.gov.ualukrenergo/control/uk/publish/article?art _id=86371&cat_id=75289 (12.02.2013)
*hitp://www.ukrenergo.energy.gov.ua/ukrenergo/control/uk/publish/article?art_id=92307&cat_id=75289 (12.02.2013)
¢ Burshtyn power plant, Kaluska Combined Heat and Power plant and Tereblya-Rikska hydroelectric power plant are the
generation plants installed in this area.

hitps://www.entsoe.eufindex.php?id=391 (12.02.2013)
8 For instance, 700 MW have been announced for the annual auction for 2013 and only 300 MW have been allocated. See the
announcement for annual auction:
http://www.ukrenergo.energy.gov.ualukrenergo/control/uk/publish/article?art_id=1132858cat_id=75288 and the results of the
auction: http://www.ukrenergo.energy.gov.ua/ukrenergo/control/uk/publish/article?art id=1136218&cat id=75289 (06.02.2013)
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Vostokenergo won the annual auction for all capacity at the interconnector with Moldova. The same
undertaking is the (only) winner of monthly auctions for allocation of capacity for export to Moldova.®

b) The Auction Rules adopted by NERC

The allocation of cross-border capacity for export at all interconnectors in the Burshtyn island as well as
with Moldova and Belarus is performed through auctions according to Auction Rules adopted by NERC.
Until December 2012, the auctions were held according to the Auction Rules adopted in 2009."° The
Auction Rules are amended periodically by NERC. New Auction Rules have been adopted by NERC in
December 2012."" As will be explained below, under these Rules, the interconnectors’ capacity is sold at
a price regardless of whether congestion occurs. This is reflected by the definition of the term “auction”
that “is a form of carrying out tenders, on competitive basis with the aim of selling access to the cross
border capacity of electric networks of Ukraine for export of electric energy.”?

i. The Auction Rules provide rules for performing annual and monthly auctions, but do not include daily
allocation of capacity. The auctions are performed by an auctioneer, and no electronic platform is in
place," neither for annual and/or monthly auctions.

i. The Power Industry Law of Ukraine' and the Auction Rules' stipulate that the procedures for
allocation of capacity (i.e. the auction) are performed only for export of electricity. For imports, an
“authorized central executive body responsible for ensuring realization of the public policy in the fuel and
energy shall determine the conditions of the use of free transmission capacity for the purpose of electric
power import and transit across the territory of Ukraine.”*® The Ministry of Energy and Coal Industry of
Ukraine is the authorized central executive body which is responsible for allocating the interconnectors
capacity for import and transit. The Ministry of Coal and Energy Industry gives an authorization for
imports and approves a planned import volume. According to the legislation currently in force (where the
Ukrainian electricity market is based on a single-buyer model), all the imported electricity is sold to
Energorynok. Upon approval by the Ministry, Ukrenergo allows the amount of necessary transmission
capacity to be used for import. Since usually Ukraine’s domestic generation capacity satisfies the
consumption in the country, imports are performed rarely and for short-terms only.

iii. As regards exports, Article 30 of the Power Industry Law lists the requirements which any business
entity submitting an application for participation in an auction for capacity must fulfill. Such entity must
have a license to engage in electric power supply, must be a member of the Ukrainian wholesale electric

% http://www.ukrenergo.energy.gov.ua/ukrenergo/control/uk/publish/category?cat id=75287 (12.02.2013)

" Decree on approval of the Procedure of Auctions Relating to the Access to the Transmitting Capacity of Ukraine’s
International Power Grids for the Purpose of Electric Power Export adopted by National Power Industry Regulatory Committee
of Ukraine, No.1207, 22 October 2009 (hereinafter, Auction Rules from 2009)

" Resolution on approval of the Procedure of holding auctions for access to the cross border capacity of cross border electric
networks of Ukraine for export of electric energy No.1450, 8 November 2012, that became effective on 17 November 2012 after
being registered in the Ministry of Justice and being published on the official website (hereinafter, Auction Rules).

"2 Article 1(2) Auction Rules

" The performance of auctions is governed by Article 6 Auction Rules.

" Article 30(1) Power Industry Law of Ukraine, 1998 as amended last time on 17.12.2010.

'S Article 1(1) and 1(12) Auction Rules

'® Article 1(11) Auction Rules from 2009. This provision is not part of the Allocation Rules of 2012. However, since there is no
other provision that regulates the allocation of capacity for import or transit, and auctions are not held for aliocating cross-border
capacity in these directions, the presumption is that the procedure is still subject to Ministry approval.
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power market by signing a contract with the single buyer Energorynok, and may have no outstanding
debts for the electricity purchased on the Ukrainian wholesale electricity market. The requirement for a
supply license excludes from participation in an auction all undertakings holding a license for generation
of electricity’” and all eligible customers with no license. All these requirements are preconditions for
participating to the auctions and if not fulfilled, participation will be denied not only to the auction in
question but also in the auctions for the following six months.

The Auction Rules specify in more details the qualification requirements for participation in an auction
listed in the Power Industry Law. Qualification requirements introduced by the Auction Rules and not
listed in the primary Law include:®

- Availability of a contract with the wholesale electricity supplier of Ukraine (Energorynok), for the
purchase of electricity for further export, as well as the availability of power supply contracts with
foreign entities to which the electricity will be sold. The current Auction Rules introduced a stricter
requirement than the Auction Rules from 2009 by demanding that both contracts are coordinated
and approved by the system operator. This requirement goes far beyond a mere submission of
the contracts to Ukrenergo. Rather, it includes a very detailed assessment of the clauses of the
contract. It is evident from a letter by Ukrenergo, written in response to a request to approve
contracts, that Ukrenergo demands amendments to individual contracts (in casu: amendments to
the winter and summer periods, the daily planning of scheduled power supply at weekends and
holidays, to include compensation obligations for consumed volumes of electricity etc.)™

- In addition, the Allocation Rules require that the time period of the contracts signed with
Energorynok shall not be less than the time period for which the potential participant in the
auction plans to acquire cross-border capacity. This latter requirement has been already applied
in previous auctions based on letters from NERC from December 2010.%° In essence, this means
that for an undertaking to participate in auctions for allocating cross-border capacity it is not
enough only to have a contract with Energorynok, but the duration of such contract must be the
same as the time for which access to interconnectors is requested.?' Besides the contracts with

"7 Licenses are issued under Article 13 Power Industry Law

'® Article 3 Auction Rules.

'9 | etter from Ukrenergo, Ref. No. 06/06-2-2/9391 of 15.11.2012.

2 This latter requirement has been already applied in the previous auctions based on NERC's letters from December 2010;
even though the Allocation Rules from 2009 have not been amended, letters from NERC served as a legal basis for applying
that requirement. See: Letter from NERC, N0.4812/10/17-10, 7 December 2010 and NERC letter No.13/10/17-11 See:
http://www.ukrenergo.energy.gov.ua/ukrenergo/control/uk/publish/article?showHidden=1&art_id=86324&cat_id=75288&ctime=1
292236628441 (12.02.2013). Their relevance is proven by the fact that on 13 December 2010, i.e. one day before the annual
auction for 2011 was performed (the annual auction for 2011 took place on 14 December 2010) the transmission system
operator Ukrenergo published an announcement  on its  website  citing NERC's letter. See:
http://www.ukrenergo.energy.gov.ual/ukrenergo/control/uk/publish/article?art_id=86314&cat id=75288&search param=%E4%E
E+%F3%E2%EQ0%E3%E8+%EF%EE%F2%ES%ED%F6&searchForum=1&searchDocarch=1&searchPublishing=1

12.02.2013)

51 Accordingly, on 13 December 2010 i.e. one day before the annual auction for 2011 was performed (the annual auction for
2011 took place on 14 December 2010) the transmission system operator Ukrenergo published an announcement on its
website citing NERC's letter. See:
http://mww.ukrenergo.eneray.gov.ua/ukrenergo/control/uk/publish/article?art_id=86314&cat id=75288&search_param=%E4%E
E+%F3%E2%EQ%E3%E8+%EF %EE%F2%E5%ED%F6&searchForum=1&searchDocarch=18&searchPublishing=1
(12.02.2013)

Hence, only the undertakings having a contract with the wholesale market Energorynok with a minimum validity untit 31
December 2011 were entitled to participate in the annual auctions.
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Energorynok, the duration of the contracts with foreign entities also needs to correspond to the
period for which access to the interconnector is requested.”

- Payment of the full amount of a warranty deposit for each of the lots intended to be purchased at
the auction;

- The applicant may not be considered an “improper” applicant on the day of the auction (see
below).

Evidence for fulfilling all qualification requirements is to be submitted together with the application.?®

The Auction Rules also contain criteria for when an applicant/participant is to be considered “improper”,
and thus denied participation in the auctions. In particular, an applicant/participant is considered
improper if:

- the participant whose price bid* was recognized by the Auction Committee as the initial price®® of
the lot before the auction, fails to register for participating in the auction, or fails to raise the
auction card during the auctioneer’s first announcement of the initial price of the relevant lot;*®

_ the winner of the auction refuses to conclude the capacity access contract at the sale price’, or if
the first payment under the contract is not made on time. In such a case the system operator
keeps the security deposit of the winner, and the capacity access contract, if concluded, is
dissolved;?®

- the participant fails to fulfill conditions from the agreement with the wholesale electricity supplier
related to settlements, in which case access to interconnectors may be denied and the capacity
access contract may be dissolved by the system operator unilaterally.?®

As mentioned above, the consequences of considering an applicant or participant as improper include
not only denial of participation in the auction, but it also results in depriving it of the right of participation
in auctions in the next six months following the auction in question.

Besides the reasons listed in the above, the requirements relating to the length of the contracts with
Energorynok and the foreign buyers, as approved by Ukrenergo in advance, have apparently been
treated in the past as reasons for considering applicants as improper and for not allowing them access to
the interconnectors by the Auctions Committee established by Ukrenergo. This seems to have happened
in particular at two consecutive annual auctions, for 2011 and 2012. At the annual auction for 2011,

22 Before the auctions for 2012, on 6 December 2011 NERC sent a letter to Ukrenergo explaining that the supply contracts of
the applicants have to be approved by Ukrenergo in advance of the auction (See: NERC letter No.13/10/17-11, 06.12.2011).
Accordingly, on 7 December 2011 Ukrenergo published that information for the potential participants in the upcoming annual
auction on its website. See:
http://www.ukrenergo.energy.gov.ua/ukrenergo/control/uk/publish/article?art_id=91904&cat_id=75288 (12.02.2013). The letter
from NERC again served as a basis for extending the qualification requirement from the Auction Rules related to availability of
concluded foreign economic power supply contracts. See also Article 3.1 Auction Rules.

% Article 4 Auction Rules

24 The price bid is “the price, for which the entity that submitted the petition for participation in the auction is ready to purchase
the lot offered for the auction.” See: Article 1(2) and 5(5) Auction Rules

% The initial price is “lot price that is determined by the auction commission as a maximal among all price bids by the auction
participants for every separate lot, which can be changed by the decision of the auction commission in accordance herewith.”
See: Article 1(2) and 5(5) Auction Rules

% Article 6(6) Auction Rules

' the sale price is the “highest among prices offered for the lot in the auction by the auction participant.” See: Article 1(1)
Auction Rules

%8 Article 7(8) Auction Rules

29 Article 8(1) Auction Rules
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performed on 14 December 2010, one of the applicants whose contract with Energorynok was shorter
than the annual auction period was denied participation at the auction by the Auction Committee. The
undertaking was also deprived of the right to participate in the auctions for the following six months.*
During the annual auction for 2012, performed on 14 December 2011, non-compliance with the
requirement for having a power supply contracts with a foreign buyer approved by Ukrenergo was a
reason for the Auction Committee to deny participation to one market participant. According to the
results of the auctions published on the website of Ukrenergo, this market participant has been denied
the right to participate in the annual auction for 2012 as well as in the auctions performed in the following
six months®' because it was declared to be an improper applicant.*

The two resolutions of Ukrenergo denying participation to the annual auctions for 2011 and 2012 were
subject to judicial procedure. The first resolution of the Auction Committee performing annual auctions
for 2011 declaring one market participant to be improper because the length of its contract with the
wholesale electricity market Energorynok was shorter than the period for which it requested allocation of
cross-border capacity has been appealed to the Kiev Commercial Court.*® The Kiev Commercial Court,*
the Kiev Commercial Court of Appeal®® and finally, the Higher Commercial Court of Ukraine® dismissed
the claim. The second resolution denying participation in annual auctions for 2012 of one of the
applicants, on account of the absence of supply contract approved by Ukrenergo, has also been
appealed to the Kiev Commercial Court,¥” which has dismissed the claim.*® That judgment has been
appealed and the case is still open.

The annual auction for cross-border capacity for 2013 was again subject to disputes related to the
organization and the conditions for participation. On 12 November 2012, Ukrenergo published on its
website an announcement for the annual auctions for 2013.% It informed the interested market
participants that new Auction Rules have been drafted by NERC on 8 November 2012. The
announcement informed that until they come into effect (undergoing state registration and publication),
there would be two options for the annual auction to be held on 20 November 2012 — either the auction
would be held according to the rules from 2009 or — if the new rules actually enter into force before 20
November 2012 — the auction would be held under those new rules. The application for participation was
expected to be submitted not later than end of the working day on 19 November 2012. On 19 November
2012, Ukrenergo announced on its website that the new Auction Rules of NERC had indeed entered into
force after having been published on 17 November 2012, and required the applications to be submitted

%0 See: hitp://www.ukrenergo.energy.gov.ua/ukrenergo/control/uk/publish/article?art_id=86371&cat id=75289 (12.02.2013)
Shttp://www.ukrenergo.energy.qov.ualukrenergo/control/uk/publish/article?art id=923078&cat _id=75289&search param=14+%C
4%E5%FB8%ES%ECY%E1%ES5%F0+20118&searchForum=1&searchDocarch=1&searchPublishing=1 (12.02.2013)

*2 It is worth noting that on 11 November 2011, that market participant has requested approval of its foreign economic contract
for sale of electricity from Ukrenergo (See: Document No.3028/17, 17.11.2011)

Due to the fact that the draft amendments of the Decree for amending the Auction Rules published by NERC have not entered
into force and because the legal and regulatory acts in force did not provide an obligation for Ukrenergo to approve the
concluded foreign economic electric power supply contracts, Ukrenergo refused approval of the contracts requested by the
market participant on 25 November 2011 (See: Ukrenergo document, No.01/06-2-3/14255, 25.11.2011).

33 Statement of claim filed to the Commercial Court of Kiev, No.37/04, 05.01.2011

34 Statement of claim filed to the Commercial Court of Kiev, No.37/04, 05.01.2011 and Case No0.41/8, Judgment of the Kiev
Commercial Court, 25.03.2011

% Case 41/8, Judgment of the Kiev Commercial Court of Appeal, 01.06.2011

% Cassation appeal against the Judgment of the Kiev Commercial Court dated 25.03.2011 and the Ruling of the Kiev
Commercial Court of Appeal dated 01.06.2011 in Case 41/8 and Case No.41/8, Judgment of the Higher Commercial Court of
Ukraine, 27.07.2011

% Statement of claim filed to the Commercial Court of Kiev, No.78/04, 23.12.2011

% Case N0.5011-40/930-2012, Judgment of the Kiev Commercial Court, 23.04.2012
*http://www.ukrenergo.energy.gov.ua/ukrenergo/control/uk/publish/article?art_id=1132858&cat_id=75288 (12.02.2013)
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by 20 November for the annual auction to take place on 21 November 2012 according to the new
Rules.*’ Thus, the interested entities had only one (!) day to comply with the new Auction Rules which
brought substantial changes to the existing procedure. Besides requiring approval by Ukrenergo of the
contracts with the wholesale supplier and with the foreign entities, the new rules increased for twelve
times (!) the warranty deposit that should be paid by the applicants.*'

The uncertainty about the applicable Auction Rules, and the fact that only one day was eventually
available for complying with the new Auction Rules, prevented some interested parties from participating
in the annual auction, as they could not fulfill the newly introduced requirements. In particular, on 6
November 2012, Ukrenergo refused reviewing and approving a contract with a foreign entity upon a
request submitted to it on 1 November by an interested company, claiming that there was no legal basis
for such review according to the existing legal framework.*? Despite the fact that there had been no
changes in the legal framework in the meantime, Ukrenergo on 15 November 2012 answered two new
requests from the same company — dated 12 and 14 November — to the effect that it could not approve
the submitted contracts because they did not fuffill certain requirements published on its website.*?
Following several further applications, the interested company did not manage to get its contract
approved by Ukrenergo, and was therefore prevented from participating in the annual auction for 2013.
iv. As was already mentioned, another qualification requirement,* i.e. a precondition for participation in
an auction, is the payment of a warranty deposit which according to its definition is a “monetary payment
that is deposited to the account of the system operator by the participant of an auction as a tool for
securing his honesty and financial guarantee of payment for access to the cross boarder capacity of
intergovernmental electric networks of Ukraine.” This deposit is calculated by the Auction Committee®
according to a formula defined in the Auction Rules.*® The deposit for every lot that the undertaking aims
at purchasing in the auction must be paid to the account of the transmission system operator no later
than the day when the application for participation in the auction is submitted.*” Thus the payment of a
deposit is a precondition for submitting an application for participating to the auction. The formula from
the Auction Rules in 2009 was amended in the new Auction Rules; the warranty payment for annual
auction became twelve times higher, without any explanation for the reasons of changing the formula
and the necessity for increasing the deposit.

0 hitp:iwww.ukrenergo.energy.gov.ualukrenergo/control/uk/publish/archive?&cat_id=75288&stind=1 (12.02.2013)

*! According to the formula from the 2009 Rules, the warranty deposit for the Burshtin Island should have been 9 734 226,00
UAH (what is approximately 1 million EURO), according to the new formula from 2012 Rules the waranty deposit for the same
Burshtin Island should be 116 810 712,00 HRN (11,5 million EURO). See:
hitp://www.ukrenergo.energy.gov.ua/ukrenergo/control/uk/publish/article?art_id=1132858&cat id=75288 (12.02.2013)

* Ukrenergo letter, No.03/06-2-2/8974, 06.11.2012

“ Ukrenergo letter, No.06/06-2-2/9391, 15.11.2012

“ Article 3(1) Auction Rules

“® Article 1(6) Auction Rules

“¢ Article 2(3) Auction Rules. According to the Auction Rules from 2009, the amount of the security deposit for a monthly auction
was calculated by the formula (para. 2(3)): security deposit = T x t x P (UAH) and the amount of the security deposit for an
annual auction was calculated by the formula (para.2(4)): Security deposit = (T x t x P)/12 (UAH). In the new Auction Rules
from 2012, the amount of the security deposit for a monthly and yearly auction shall be calculated by the following formula
(para.2(3)): security deposit = T x t x P (UAH). In the formulas: T is the tariff on the electric power transmission through main
and international power grids, approved by NERC as of the first day of the month in which the notice of the auction is published
pursuant to the auction schedule, UAH per 1 MW*hr; t is time of provision of the services under the lot, hours; P shall mean the
transmitting capacity of international power grids intended for the electric power export under the lot, MW and 12 is the number
of months in the calendar year.

47 Article 4(1) Auction Rules
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In case an interested entity does not apply for participation to the auction following the payment of the
deposit, or if the participant in the auction did not win the auction, the system operator refunds its
warranty payments in five banking days following the date when the Auction Committee signs the
minutes for acceptance of the applications.*® In case the warranty paid by the winner of the auction is
higher than the sale price,* the difference must also be returned within five working days.”® The
warranty payment is not refunded in case the auction winner refuses to enter into the agreement for
access to cross border capacity at the sale price®’, or does not execute the first payment on time
according to the agreement, unless otherwise envisaged in the agreement conditions.**

v. Besides the qualification requirements aiready mentioned, the Power Industry Law stipulates that the
Auction Rules developed by NERC shall determine also the ‘“initial price of the access to the
transmission capacity of Ukraine’s international power grids.”*® The initial price will be published on the
system operator's website.”* The Auction Rules define a lot as “a volume of access to the free cross
boarder capacity of intergovernmental electric networks of Ukraine for the export of electric energy
offered for sale at the auction as a separate subject with characteristics set by the auction commission in
the auction announcement.” After announcing the initial price, the final sale price of a lot is determined
by the auctioneer raising the price in accordance with the offers given by the participants that raise their
auction card during the auction.*® The initial price can be lowered in case there is no participant raising
the auctions card after the announcement of the initial price. Determination of an initial price as a starting
price for the auction, as well as determining a sale price is irrespective of whether congestion occurs or
not. The sale price is to be paid in any event by the participant that won the auction. This payment for the
access to the transmission grid (the interconnection line) is to be paid /n addition to the access tariff set
by the regulatory authority.

vi. The Auction Rules also give a possibility for the system operator to reduce the transmission capacity
if unable to provide the full capacity for which an agreement was signed with the winner of the auction.*®
There is no explanation of the reasons for which the system operator can decrease the cross border
capacity, and there are no reasons explicitly linked to emergency situations.

vii. Furthermore, the Auction Rules explicitly prohibit the transfer of not-used capacity, except in cases
where the winner of the auction does not pay the sale price.”’ In the latter case, capacity will be allocated
to the participant that offered the second best price.

¢) The complaint and the ensuing discussions

On 4 January 2012, the Secretariat received a complaint concerning the cross-border capacity allocation
organized by the Ukrainian transmission system operator Ukrenergo. The complaint under Article 90 of
the Treaty was registered under Case ECS-1/12. Upon receiving the complaint, the Secretariat assessed
the compliance of the Auction Rules adopted by NERC in 2009. The Ministry of Energy and Coal

8 Articles 5(2) and 7(5) Auction Rules

* The terminology will be explained under point v. below.
%0 Article 7(5) Auction Rules

*' The terminology will be explained under

*2 Article 7(8) Auction Rules

53 Article 30(4) Power Industry Law

* Article 2(2) Auction Rules

% Article 6 Auction Rules

% Article 1(14) Auction Rules

%" Article 9 Auction Rules
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Industry of Ukraine was notified of the complaint and the Secretariat's assessment of the Auction Rules
during a mission on 14 to 16 March 2012 in Kiev. On 4 April 2012 the Secretariat sent a letter to the
Ukrainian Deputy Minister. In that letter, the Secretariat offered its assistance to Ukraine in drafting new
compliant Rules for allocation of cross-border capacity, and suggested Ukraine to organize a working
meeting, inviting representatives from all interested parties in the country, such as NERC and the
transmission system operator. To support this, the Secretariat sent its assessment of the Auction Rules
also to NERC. The issue of non-compliance of the Auction Rules was raised also at the “Day of Ukraine
in the Energy Community” held on 19 April 2012 where a large delegation of Ukrainian representatives
visited the Secretariat.

On 7 June 2012, the Secretariat received another complaint against Ukraine related to the same issue —
allocation of cross-border capacity and the auctions organized by the Ukrainian transmission system
operator Ukrenergo. Since the two complaints concerned the same subject matter, they were joined
under the same case number pursuant to Article 5(2) of the Dispute Settlement Procedures.

In absence of any response from the Ukrainian authorities, and given the importance of cross-border
capacity allocation for the establishment of an internal market as pursued by the Treaty establishing the
Energy Community, the Secretariat decided to initiate the present proceedings under Article 90 of the
Treaty.

. Relevant Energy Community Law.

Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute Settlement under
the Treaty (“Dispute Settlement Procedures”)® as “a Treaty obligation or [...] a Decision addressed to [a
Party]”. A violation of Energy Community Law occurs if “[a] Party fails to comply with its obligations under
the Treaty if any of these measures (actions or omissions) are incompatible with a provision or a
principle of Energy Community Law’ (Article 2(1) Dispute Settlement Procedures).

Article 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfiment of the
obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy Community’s
tasks. The Parties shall abstain from any measure which could jeopardise the attainment of the objectives of
the Treaty.

Article 7 of the Treaty reads:
Any discrimination within the scope of this Treaty shall be prohibited.
Article 10 of the Treaty reads:

Each Contracting Party shall implement the acquis communautaire on energy in compliance with the timetable
for the implementation of those measures set out in Annex |.

%8 procedural Act No 2008/01/MC-EnC of 27 June 2008



Energy Community

Article 11 of the Treaty reads:*
The “acquis communautaire on energy”, for the purpose of this Trealy, shall mean (i) the Directive 2003/54/EC
of the European Parliament and of the Council of 26 June 2003 concerning common rules for the internal

market in electricity [...] and (iii) the Regulation 1228/2003/EC of the European Parliament and of the Council
of 26 June 2003 on conditions for access to the network for cross-border exchanges in electricity.

Article 2 of the Protocol concerning the accession of Ukraine to the Treaty establishing the Energy
Community reads:

I. For the purpose of compliance with Title Il of the Treaty establishing the Energy Community and its related
Annexes, the timetable for implementation of the acquis communautaire is defined as follows:

Directive 2003/54/EC Concerning Common Rules for the Internal Market in Electricity by 1 January 2012

Regulation (EC) No 1228/2003 on the Conditions of the Access to the Network for Cross-Border Exchanges in
Electricity by 1 January 2012

Commission Decision 2006/770/EC amending the Annex to Regulation 1228/2003 on conditions for access to
the network for cross-border exchanges in electricity by 1 January 2012

Article 3(1) of Directive 2003/54/EC (“Public service obligations and customer protection”) reads:

Member States ... shall not discriminate between these undertakings as regards either rights or obligations.
Article 9 of Directive 2003/54/EC (“Tasks of Transmission System Operators”) reads:

Each transmission system operator shall be responsible for:

[.1]

(e) ensuring non-discrimination as between system users or classes of system users, particularly in favour of
its related undertakings...

Article 20 of Directive 2003/54/EC (“Third party access”) reads:

1. Member States shall ensure the implementation of a system of third party access to the transmission and
distribution systems based on published tariffs, applicable to all eligible customers and applied objectively and
without discrimination between system users.

2. The operator of a transmission or distribution system may refuse access where it lacks the necessary
capacity. Duly substantiated reasons must be given for such refusal, in particular having regard to Article 3.
Member States shall ensure, where appropriate and when refusal of access takes place, that the transmission
or distribution system operator provides relevant information on measures that would be necessary to
reinforce the network. The party requesting such information may be charged a reasonable fee reflecting the
cost of providing such information.

% Article 11 EnCT has been amended by Decision of the Ministerial Council of the Energy Community D/2011/02/MC-EnC and
it introduces an obligation for the Contracting Parties to adopt Directive 2009/72/EC and Regulation (EC) No714/2009 by 1
January 2015. By then, the Contracting Parties have to comply with Directive 2003/54/EC and Regulation (EC) No 1228/2003.
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Article 23(2)(a) of Directive 2003/54/EC (“Regulatory authorities”) reads:

The regulatory authorities shall be responsible for fixing or approving, prior to their entry into force, at least the
methodologies used to calculate or establish the terms and conditions for:

(a) connection and access to national networks, including transmission and distribution tariffs. These tariffs, or
methodologies, shall allow the necessary investments in the networks to be carried out in a manner allowing
these investments to ensure the viability of the networks.

Recital 13 of Regulation (EC) 1228/2003 reads:

It would not be appropriate to apply distance-related tariffs, or, provided appropriate locational signals are in
place, a specific tariff to be paid only by exporters or importers in addition to the general charge for access to
the national network.

Recital 14 of Regulation (EC) 1228/2003 reads:

The precondition for effective competition in the internal market is non-discriminatory and transparent charges
for network use including interconnecting lines in the transmission system.

Article 1 of Regulation (EC) 1228/2003 (“Subject-matter and scope”) reads:

This Regulation aims at setting fair rules for cross-border exchanges in electricity, thus enhancing competition
within the internal electricity market, taking into account the specificities of national and regional markets. This
will involve the establishment of a compensation mechanism for cross border flows of electricity and the
setting of harmonised principles on cross-border transmission charges and the allocation of available
capacities of interconnections between national transmission systems.

Article 2(1) of Regulation (EC) 1228/2003 (“Definitions”) reads:

1. For the purpose of this Regulation, the definitions contained in Article 2 of Directive 2003/54/EC of the
European Parliament and of the Council of 26 June 2003 concerning common rules for the internal market in
electricity and repealing Directive 96/92/EC (1) shall apply with the exception of the definition of
‘interconnector' which shall be replaced by the following:

‘interconnector' means a transmission line which crosses or spans a border between Member States and
which connects the national transmission systems of the Member States.

Article 4 of Regulation (EC) 1228/2003 (“Charges for access to networks”) reads:

1. Charges applied by network-operators for access to networks shall be transparent, take into account the
need for network security and reflect actual costs incurred insofar as they correspond to those of an efficient
and structurally comparable network operator and applied in a non discriminatory manner. Those charges
shall not be distance-related.

2. Producers and consumers (load’) may be charged for access to networks. The proportion of the total
amount of the network charges borne by producers shall, subject to the need to provide appropriate and
efficient locational signals, be lower than the proportion borne by consumers. Where appropriate, the level of
the tariffs applied to producers and/or consumers shall provide locational signals at European level, and take
into account the amount of network losses and congestion caused, and investment costs for infrastructure.
This shall not prevent Member States from providing locational signals within their territory or from applying
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mechanisms to ensure that network access charges borne by consumers (‘load’) are uniform throughout their
territory.

3. When setting the charges for network access the following shall be taken into account:

— payments and receipts resulting from the inter-fransmission system operator compensation mechanism;
— actual payments made and received as well as payments expected for future periods of time, estimated on
the basis of past periods.

4. Providing that appropriate and efficient locational signals are in place, in accordance with paragraph 2,
charges for access to networks applied to producers and consumers shall be applied regardless of the
countries of destination and, origin, respectively, of the electricity, as specified in the underlying commercial
arrangement. This shall be without prejudice to charges on declared exports and declared imports resulting
from congestion management referred fo in Article 6.

5. There shall be no specific network charge on individual transactions for declared transits of electricity.
Article 6 of Regulation (EC) 1228/2003 (“General principles of congestion management”) reads:

6.1. Network congestion problems shall be addressed with non-discriminatory market based solutions which
give efficient economic signals to the market participants and transmission system operators involved.
Network congestion problems shall preferentially be solved with non transaction based methods, i.e. methods
that do not involve a selection between the contracts of individual market participants.

6.2. Transaction curtailment procedures shall only be used in emergency situations where the transmission
system operator must act in an expeditious manner and redispatching or countertrading is not possible. Any
such procedure shall be applied in a non-discriminatory manner.

Except in cases of ‘force-majeure’, market participants who have been allocated capacity shall be
compensated for any curtailment.

6.4. Market participants shall inform the transmission system operators concerned a reasonable time ahead of
the relevant operational period whether they intend to use allocated capacity. Any allocated capacity that will
not be used shall be reattributed to the market, in an open, transparent and non-discriminatory manner.

Article 9 of Regulation 1228/2003 (“Regulatory authorities”) reads:

The regulatory authorities, when carrying out their responsibilities, shall ensure compliance with this
Regulation and the guidelines adopted pursuant to Article 8.Section 1 of the Congestion Management
Guidelines (“General provisions”) reads:

1.1. TSOs shall endeavour to accept all commercial transactions, including those involving cross-border-trade.

1.2. When there is no congestion, there shall be no restriction of access to the interconnection. Where this is
usually the case, there need be no permanent general allocation procedure for access to a cross-border
fransmission service.

1.6. No transaction-based distinction may be applied in congestion management. A particular request for
transmission service shall be denied only when the following conditions are jointly fulfilled:
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(a) the incremental physical power flows resulting from the acceptance of this request imply that secure
operation of the power system may no longer be guaranteed, and

(b) the value in monetary amount attached to this request in the congestion management procedure is lower
than all other requests intended to be accepted for the same service and conditions.

Section 2 of the Congestion Management Guidelines (“Congestion management methods”) reads:

2.1. Congestion management methods shall be market-based in order to facilitate efficient cross-border trade.
For this purpose, capacity shall be allocated only by means of explicit (capacity) or implicit (capacity and
energy) auctions. Both methods may coexist on the same interconnection. For intra-day trade continuous
trading may be used.

2.7. ... The highest value bids, whether implicit or explicit in a given timeframe, shall be successful.

2.10. In principle, all potential market participants shall be permitted to participate in the allocation process
without restriction. To avoid creating or aggravating problems related to the potential use of dominant position
of any market player, the relevant Regulatory and/or Competition Authorities, where appropriate, may impose
restrictions in general or on an individual company on account of market dominance.

2.12. Capacity shall be freely tradable on a secondary basis, provided that the TSO is informed sufficiently in
advance. Where a TSO refuses any secondary frade (transaction), this must be clearly and transparently
communicated and explained to all the market participants by that TSO and notified to the Regulatory
Authority.

2.13. The financial consequences of failure to honour obligations associated with the allocation of capacity
shall be attributed to those who are responsible for such a failure. Where market participants fail to use the
capacity that they have committed to use, or, in the case of explicitly auctioned capacity, fail to trade on a
secondary basis or give the capacity back in due time, they shall lose the rights to such capacity and pay a
cost-reflective charge. Any cost-reflective charges for the non-use of capacity shall be justified and
proportionate. Likewise, if a TSO does not fulfil its obligation, it shall be liable to compensate the market
participant for the loss of capacity rights. No consequential losses shall be taken into account for this purpose.
The key concepts and methods for the determination of liabilities that accrue upon failure to honour obligations
shall be set out in advance in respect of the financial consequences, and shall be subject to review by the
relevant national Regulatory Authority or Authorities.

Section 5.6 of the Congestion Management Guidelines reads:

All relevant information shall be available for the market in due time for the negotiations of transactions (such
as the time of negotiation of annual supply contracts for industrial customers or the time when bids have to be
sent into organised markets).

lil. Preliminary Legal Assessment

The subject-matter of the proceedings initiated by the present Opening Letter comprises certain
provisions of the Power Industry Law of Ukraine, the Auction Rules adopted by NERC in the version of
2012, as well as their application in practice to the allocation of cross-border capacity for electricity. The
Secretariat, based on a preliminary legal assessment, has come to an opinion that in this respect,
Ukraine fails to properly implement several provisions of the acquis communautiare, as specified in the
following.
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1. Different treatment of electricity imports and exports

According to its Article 1, Regulation (EC) 1228/2003 aims at setting fair rules for the allocation of
available capacities of interconnections between national transmission systems, with Article 2 of the said
Regulation defining interconnector as “a transmission line which crosses or spans a border between
Member States and which connects the national transmission systems of the Member States.”®® Read
together, these two provisions imply that rules for allocation of capacity shall be developed for all
interconnectors without distinguishing between the different directions of export, import or transit.

Article 6(1) of Regulation (EC) 1228/2003 requires that network congestion problems are addressed with
non-discriminatory, market-based solutions which give efficient economic signals to the market
participants and transmission system operators. In addition, Section 2.1 of the Congestion Management
Guidelines specifies that congestion management methods shall be market-based and capacity shall be
allocated only by means of explicit (capacity) or implicit (capacity and energy) auctions.

As described above, the Power Industry Law of Ukraine,®’ as well as the Auction Rules,®® stipulate that
procedures for allocation of capacity (in the form of auctions) are performed only for the export of
electricity. For the import of electricity, the Ministry of Energy and Coal Industry of Ukraine is responsible
for allocating the interconnectors capacity, upon notification of the contracts for import and upon
approval of the monthly balance.

a) In this respect, the Secretariat considers, firstly, that distinguishing between different directions of
electricity flow and maintaining different procedures for the allocation of capacity in different directions is
not in line with Articles 1 and 2(1) of Regulation (EC) 1228/2003. Moreover, the principle of non-
discrimination requires®® that comparable situations are not treated differently unless such difference in
treatment is objectively justified.®* As a fundamental and overriding principle of Energy Community law, it
is reflected throughout the acquis communautaire. Article 7 of the Treaty prohibits any discrimination
within the scope of the Treaty.

b) Secondly, the prohibition of measures having an effect equivalent to a quantitative restriction, laid
down in Article 41 of the Treaty, conflicts with any rule or measure enacted by a Party capable of directly
or indirectly, actually or potentially, hindering trade among the Parties.>> Measures requiring prior
authorization,’® even as a pure formality,” have been considered by the Court of Justice of the
European Union as measures having equivalent effect to import restrictions. Making the import of
electricity depending on prior approval of the contracts for supply by the Ministry makes the import of
electricity in Ukraine more difficult than purely domestic supply and is thus likely to constitute a measure
prohibited by Article 41 of the Treaty. As a matter of fact, the requirement for Ministry approval of the
contracts for import to Ukraine all but excludes the possibility of foreign suppliers to sell electricity to

% Article 2(1) Regulation (EC) 1228/2003

1 Article 30(1) Power Industry Law of Ukraine

2 Article 1(1) and 1(12) Auction Rules

% According to the settled case law of the Court of Justice of the European Union whose jurisprudence is binding for the
institutions of the Energy Community, Article 94 Energy Community Treaty

& Case C-17/03 Vereniging voor Energie, Milieu en Water (VEMW) [2005] ECR 1-4983, para. 48

®5 Case 8/74 Procureur du Roi v Dassonville, [1974] ECR 837, para. 5

% Case C-120/95, Nicolas Decker v Caisse de maladie des employés privés, [1998] ECR |- 01831, para.35-36; C-189/95,
Criminal proceedings against Harry Franzén, [1997] ECR 1-05909, para. 70-71

&7 C-54/05, Commission of the European Communities v Republic of Finland, [2007] ECR |- 02473, para.32.
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Ukrainian customers. With the procedure currently in place, they are excluded from selling directly to
Ukrainian eligible customers or to Ukrainian suppliers.

According to case law, it is incumbent on Ukraine to show that their rules fulfil the conditions for
application of the derogating rules in Article 41(2) of the Treaty or legitimate reasons in the general
interest.®® This corresponds to the second sentence of Article 3 of the Rules of Procedure for Dispute
Settlement whereby a “Party [which] invokes an exemption to a rule or general principle of Energy
Community law, it is incumbent upon the Party concerned to prove that the requirements for such
exemption are fulfilled.”

c¢) Thirdly, the allocation of interconnection capacity for imports by a unilateral administrative decision of
the Ministry fails to respect the principle of regulated access to the transmission network as embedded in
Articles 20(1) and 23(2)(a) of Directive 2003/54/EC. These provisions require that access to the
networks is granted without discrimination and based on published tariffs. The Directive also tasks an
independent national regulatory authority with “fixing or approving, prior to their entry into force, at least
the methodologies used to calculate or establish the terms and conditions” for access to the transmission
network. A decision by a Ministry on access by importers of electricity to interconnectors fails to respect
these provisions.

d) Fourthly, to allow for a unilateral administrative decision by a Ministry as a basis for the allocation of
(actually or potentially congested) interconnectors, and not via explicit or implicit auctions, amounts to
maintaining a non-market based method for capacity allocation that does not give efficient economic
signals to the market participants and transmission system operators. It thus fails to comply with Article
6(1) of Regulation (EC) 1228/2003 and Section 2.1 of the Congestion Management Guidelines.

The Secretariat thus preliminarily concludes that by establishing a special, non-market based regime for
electricity imports, Article 30(1) Power Industry Law of Ukraine and Article 1(1) and 1(12) of the Auction
Rules encroach upon Articles 7 and 41 of the Treaty as well as Articles 20(1) and 23(2)(a) of Directive
2003/54/EC, Articles 1, 2(1) and 6(1) of Regulation (EC) 1228/2003 and Section 2.1 of the Congestion
Management Guidelines.

2. Limiting access to interconnectors for electricity exports
a) Limiting the categories eligible for participation in cross-border capacity allocation procedures

Article 3 of the Auction Rules limits the categories eligible for participation in cross-border capacity
allocation procedures (for the export of electricity) to suppliers that have a license for supply.”® The
Secretariat is of the preliminary view that Article 3 of the Auction Rules, by limiting the categories eligible
for participation in cross-border capacity allocation procedures to suppliers that have license for supply,
seem to breach Article 3(1) of Directive 2003/54/EC that requires Contracting Parties not to discriminate
between electricity undertakings as regards either rights or obligations. The acquis confers on all
potential system users a right to access the interconnectors and to bid for cross-border capacity for
import or export of electricity. This right is further guaranteed by Article 20 of Directive 2003/54/EC. It has
been interpreted by the Court of Justice as a subjective right and constitutes one of the essential

9 Case C-159/94 Commission v France [1997] ECR |-5815, para. 94.

% By the Allocation Rules of 2009, a license for supply at unregulated tariffs was required for participation to auctions for
allocation of cross-border capacity. The new Allocation Rules from 2012 seems to allow participation also to the suppliers at
regulated tariffs, i.e. all Oblenergo.
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measures which the Contracting Parties are required to implement in order to bring about the internal
market in electricity.”® By limiting access to interconnectors for the export of electricity only to users with
a license to supply, and by excluding other system users, such as generators, traders and (eligible)
customers from access to interconnection capacity, the Allocation Rules adopted by NERC deprive all
other system users to benefit from that right. This limitation encroaches further upon Article 9(e) Directive
2003/54/EC as it fails to ensure non-discrimination between system users or classes of system users.

Moreover, limiting access to market participants holding a license for supply seems to infringe Section
2.10 of the Congestion Management Guidelines which stipulates that “in principle, all potential market
participants shall be permitted to participate in the allocation process without restriction,” This provision
requires that other interested market participants than only licensed suppliers, such as generators and
traders, shall have the possibility to participate in auctions. Section 2.10 allows for limiting this right to
participation in the allocation procedure only if the regulatory authority or the competition authority finds it
necessary to take measures “to avoid creating or aggravating problems related to the potential use of
dominant position of any market player.” This is not the case with the Ukrainian Allocation Rules,
because they restrict participation in cross-border capacity allocation per se and by limiting access to
only one category of (potential and actual) market participants, i.e. suppliers.

The Secretariat does not deny that a system operator must be able to identify energy market participants
in order to perform successfully its tasks assigned by Article 9 of Directive 2003/54/EC and in particular
to ensure a secure, reliable and efficient electricity system. However, such identification could be
ensured by mere registration with the system operator of all energy market participants that are
interested in participating to auctions for allocation of cross-border capacity in Ukraine.”

The Secretariat thus preliminarily concludes that Article 3 of the Auction Rules encroaches upon Articles
3(1), 9(e) and 20 of Directive 2003/54/EC as well as Section 2.10 of the Congestion Management
Guidelines.

b) The existence and approval of purchase/supply contracts as requirements for participation in
cross-border capacity allocation procedures

Article 30 of the Power Industry Law and the Auction Rules adopted by NERC list several criteria and
qualification requirements to be fulfilled by market participants if they want to access the interconnectors
and to participate in an allocation procedure.

In particular, the requirement for having a contract for purchasing electricity on the wholesale electricity
market with the wholesale supplier Energorynok for the purpose of further export, as well as for having
concluded contracts for supply of electricity with foreign entities, both of which must be approved by the
transmission system operator Ukrenergo and need to be valid at least for the period for which allocation
of capacity is required, appear to violate the requirements for ensuring non-discriminatory access to
interconnectors to all eligible customers as enshrined in Article 7 of the Treaty, Articles 3(1) and 20 of
Directive 2003/54/EC and Article 6(1) of Regulation (EC) 1228/2003. It follows from these provisions that
access to interconnection capacity must be open to all potential system users, without making it

0 See Case C-439/06 citiworks AG [2008] ECR 1-3913 paragraph 44 and Case C-239/07 Julius Sabatauskas and Other [2008]
ECR I- 07523, para. 43

" In Europe, such identification is ensured by issuing an Energy Identification Code (EIC) that represents a unique code which
enables a more efficient electronic data exchange. See; http://www.eles.si/en/for-business-users/descriptions.aspx (12.02.2013)
Since issuing an EIC is based on filling an application form with basic information about the energy entity, in case of lack of EIC,
such identification could be ensured by mere registration with the system operator of all energy market participants.
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dependent on the availability of procurement and supply contracts, and even less so limiting it to one
single source (Energorynok) and determining the duration of the contracts with both the seller and buyer.

Furthermore, requiring contracts with Energorynok and with a foreign entity imposes an obligation to the
transmission system operator to differentiate between the commercial transactions of the system users
applying for access to interconnectors and thus frustrates the achievement of the goal pursued by
Section 1.1 of the Congestion Management Guidelines, which is to accept all commercial transactions.
Moreover, requiring contracts with specific sellers and buyers (Energorynok and foreign entities) also
violates Section 2.10 of the Congestion Management Guidelines as not all potential market participants
are permitted to participate in the allocation process without restriction. Finally, those rules requiring
certain contracts of the entities applying for participation in auctions to be approved by Ukrenergo in
advance, infringe Article 6(1) of Regulation (EC) 1228/2003 and Section 1.6 of the Congestion
Management Guidelines, as they frustrate the transmission system operator’s obligation to preferentially
solve congestions with non transaction based methods, i.e. methods that do not involve a selection
between the contracts of individual market participants.

The obligation to purchase the electricity to be exported domestically and through the Energorynok as a
single seller, also seems to encroach upon the prohibition of hindering trade among the Parties as
stipulated by in Article 41 of the Treaty. The requirement to provide purchase and supply contracts ex
ante to Energorynok, as well as the sanctions stemming from non-compliance with these requirements,
appear to constitute impediments to the cross-border trade in electricity within the meaning of Article 41
of the Treaty. Without any prejudice to possible justification under Article 41(2) of the Treaty — which
would have to be put forward by the Ukrainian side — the arrangement, and in particular the sanction
regime, seems to be disproportionate. As was said above, it seems as identification of participants in the
auctions organized by Ukrenergo could be also ensured by way of registration with the system operator.
To require approval of supply contracts Ukrenergo, and giving the latter apparently unlimited secretion in
requesting changes to these contracts, goes far beyond the tasks of a system operator and is not
needed for its role of operating and managing the transmission grids in Ukraine.

The infringements are not of a theoretical nature. As has been described above, the requirements to
provide contracts with Energorynok as the seller and a foreign buyer need to be fulfilled by submitting
these contracts to Ukrenergo in advance in order to come to a decision on the eligibility of the participant
in question. The two requirements in question have been applied by Ukrenergo in the past to the effect
that access to interconnectors operated by Ukrenergo was refused at least two times, once based on a
lack of contract (with the required length) with Energorynok, and once based on the lack of contract with
a foreign undertaking. Following the stipulations of the Auction Rules, the two instances of refusal also
triggered the exclusion of the applicant from six future auctions.

Thus, the Secretariat preliminarily concludes that Article 30 of the Power Industry Law and the provisions
defining qualification requirements in the Auction Rules, in principle and as applied by the actions of
Ukrenergo described above, encroach upon the principle of third party access and infringe Articles 7 and
41 of the Treaty, Articles 3(1) and 20 of Directive 2003/54/EC, Article 6(1) of Regulation 1228/2003 and
Section 1.1, 1.6 and 2.10 of the Congestion Management Guidelines.

c) Defining improper participants and its consequences

The provisions of the Auction Rules of Ukraine define an improper participant in the auction as any
business entity that does not comply with the provisions listed in Articles 6(6), 7(8) or 8(1) of the Auction
Rules. Namely, a participant is considered improper if the participant that set the initial price does not
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register for participation to the auction or does not raise the card since the first announcement of the
initial price; if the winner of the auction does not conclude a contract for allocation of transmission
capacity or does not pay the sale price, and finally if the participant fails to fulfill conditions from the
agreement with the wholesale electricity supplier. The consequences of being considered improper by
Ukrenergo are not only denial of participation in the auction where the undertaking was considered
improper, but also deprive it of participating in auctions within the next six months.

i. However, according to Article 20 of Directive 2003/43/EC, access to the transmission networks
(including cross-border interconnectors) may be refused only where there is a lack of capacity in which
case duly substantiated reasons must be given. Besides, Article 3(8) Directive 2003/54/EC entitles
Contracting Parties to not apply Article 20 from Directive 2003/54/EC “where its application would
obstruct performance of obligations imposed on electricity undertakings in the general economic interest
and in so far as the development of trade would not be affected to such an extent as would be contrary
to the interests of the Community.” It is for Ukraine to ascertain whether an unrestricted access to the
system would obstruct the performance of Ukrenergo’s public service obligations and whether the
performance could not be achieved by means other than refusal to participation in the auctions for
access to interconnectors for each refusal ground separately.”

- The Secretariat observes that the first requirement - considering a participant as improper in case he
fails to register for participating in the auction or to raise the auction card during the auctioneer’s first
announcement of the initial price of the relevant lot - seems to be an unsuitable means of exclusion, as
such a participant will simply not participate in the auction as a result of his own decision, without there
being any need to consider him improper. It would be for Ukraine to describe the logic and reasoning
behind these grounds for exclusion.

- Considering a participant improper if he is a winner of the auction but refuses to conclude the contract
of access to the transmission capacity at the sale price, or if the first payment under the contract is not
made in time, appears to be disproportionate as there seem to be other, less-restrictive means to
achieve the same objective. If Ukraine wants to sanction such behavior, the means to do so should be of
a civil law nature and not or not always affect the right to participate in future auctions. Section 2.13 of
the Congestion Management Guidelines provide for financial consequences of failure to honour
obligations associated with the allocation of capacity. According to the Auction Rules in Ukraine, the
deposit made available in advance will serve to guarantee the financial obligations stemming from the
agreement for capacity allocation. Moreover, the use-it-or-lose-it or use-it-or-sell-it principle” should be
applied and another applicant should be allocated the capacity in question.

- The third reason for which an applicant to the auction may be considered improper — i.e. if he fails to
fulfill conditions from the agreement with the wholesale electricity supplier related to settlements —
appears to be not a legitimate reason. According to what was said above under point b), signing
contracts with Energorynok in advance of the auction is not considered a legitimate means for achieving
the objective of performing auctions. It is not a task of Ukrenergo, as the system operator performing the
allocation of cross-border capacity, to verify if the participants to the auctions have honored their
obligations with other market players, such as Energorynok. This also calls into question the fulfillment of
the unbundling provisions of Article 10 of Directive 2003/54/EC.

"2 See Case C-439/06 citiworks, para. 60
78 Section 2.5 Congestion Management Guidelines
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In any event, the six-months exclusion from participation to the auctions as a result of being considered
“improper” is not a proportionate consequence, as it amounts to a full exclusion from the market for
electricity exports. It appears from this assessment that denying access to interconnectors to entities that
are considered improper under the Auction Rules irrespective of whether there is capacity available,
infringes the right granted by Article 20 Directive 2003/54/EC.

ii. In addition, denying participation in the respective auction as well as in the following six auctions is not
compliant with Section 1.6 of the Congestion Management Guidelines. This provision lists only one
possibility for denying request for transmission service when two conditions are jointly fulfilled, namely
when “the incremental physical power flows resulting from the acceptance of this request imply that
secure operation of the power system may no longer be guaranteed, and when the value in monetary
amount attached to this request in the congestion management procedure is lower than all other
requests intended to be accepted for the same service and conditions.”’* The first of these criteria refers
to situations when security of supply would be endangered if the request for access was accepted, while
the second criterion refers to situation when — if congestion occurs, the price offered by the denied
applicant is lower than the price offered by the another applicants and due to lack of capacity such offer
with the lower price could not be accepted.”” None of them allows for the refusal of participation in
capacity auctions when the applicant is to be considered “improper”.

ii. Moreover, Section 2.13 of the Congestion Management Guidelines provides for financial
consequences of failure to honour obligations stemming from the allocation of capacity. The Guidelines
stipulate that where market participants fail to use the capacity that they have committed to use, or, in
the case of explicitly auctioned capacity, fail to trade on a secondary basis or give the capacity back in
due time, they shall lose the rights to such capacity and pay a cost-reflective charge. Any cost-reflective
charges for the non-use of capacity shall be justified and proportionate and the “key concepts and
methods for the determination of liabilities that accrue upon failure to honour obligations” shall be set out
in advance in respect of the financial consequences, and shall be subject to review by the relevant
national regulatory authority. This provision in essence stipulates that a use-it-or-lose-it principle shall
apply. Besides losing non-used capacity, the consequence of not using acquired capacity shall be the
payment a cost-reflective charge defined in advance. Section 2.13 lists the consequences of non-usage
of capacity in an exhaustive manner, and does not allow for further sanctions such as those constituting
“‘improper” behaviour under the Auction Rules of Ukraine. Denial of access to interconnectors and
depriving an undertaking to participate in several consecutive auctions is not allowed by any of the
provisions of the acquis, and is not considered as a possibility even in cases when the undertakings fail
to honour their obligations from the auctions. Furthermore, the consequences envisaged by Section 2.13
of the Congestion Management Guidelines can triggered only after capacity has been allocated and the
winning undertaking has failed to use such capacity, or has failed to trade it on secondary basis. These
consequences may not be turned into precondition for participation in an auction.

The Secretariat preliminarily concludes that excluding an applicant from participating in an auction as
well as in the next six months after the auction in question, when it does not satisfy the qualification
requirements from Articles 6(6), 7(8), or 8(1) of the Auction Rules goes beyond the possibilities for
refusal granted by Article 20 of Directive 2003/54/EC and Sections 1.6 and 2.13 of the Congestion
Management Guidelines, and thus infringes those provisions.

7 Section 1.6 Congestion Management Guidelines
" When a merit order list is established from the bids for capacity, acceptance of bids starts from the highest offer towards the
lowest and bids are accepted up to the moment that free cross-border capacity is available.
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3. The effect of the warranty deposit on trade in electricity

According to what has been said above, a warranty deposit calculated by the Auction Committee
according to a formula defined in the Auction Rules must be paid before submitting an application for
participation in the auction. As Article 1(6) of the Auction Rules defines, the warranty deposit is a
monetary payment required “as a tool for securing the honesty and financial guarantee of payment for
access to the cross border capacity.” A warranty deposit is meant to guarantee that the participant
winning the auction will be able to fulfill its financial obligations, i.e. will pay for the capacity allocated. In
principle, a warranty deposit is a suitable means used also in EU Member States’ to achieve the
objective — a guaranty for fulfilling the financial obligations when such obligations are due.

An excessive warranty deposit, however, is capable of creating an obstacle for free trade of electricity
between the Parties to the Treaty, as it may deter potential market participants from engaging in auctions
on export capacity. The modalities of a deposit requirement, and in particular the manner in which it
needs to be provided as well as its magnitude may work to the effect of keeping smaller and less well-
established participants from entering the market. Depending on its design, a warranty deposit may thus
prevent market entry by new companies and foreclose the market to the benefit of the incumbents. In
this sense, a deposit requirement may violate Article 41 of the Treaty, one of the cornerstones of the
single energy market established by the Treaty. As the Court of Justice of the European Union has put it,
“lodging of ... a security deposit is likely... to entail a not inconsiderable financial risk for undertakings

which have just commenced their activities and may, consequently, lack significant resources".”’

The Secretariat recalls that is incumbent on Ukraine to show that their rules fulfil the conditions for
application of the derogating rules in Article 41(2) of the Treaty or legitimate reasons in the general
interest.”® This corresponds to the second sentence of Article 3 of the Rules of Procedure for Dispute
Settlement whereby a “Party [which] invokes an exemption to a rule or general principle of Energy
Community law, it is incumbent upon the Party concerned to prove that the requirements for such
exemption are fulfilled.”

Even though a warranty deposit covering the system operators risk of enforcing payment obligations vis-
a-vis the successful participant may be considered legitimate in principle, that legitimacy is missing

® Two examples from regional coordinated auction offices are relevant for the present case, because they are relevant for
several countries at the same time.

The first one is the coordinated auction office for Central and Eastern Europe (CAO CEE), involving the TSOs from Austria,
Czech Republic, Germany, Hungary, Poland, Slovakia, Slovenia and Croatia for its borders with the EU. The calculation of the
financial requirements to cover the risk of the capacity allocations is defined in the Auction Rules for 2013 (pp. 17-21). The
deposit could be provided by two instruments: bank guarantees, deposits or a combination of the two. The calculation of the
credit limit as defined in Article 4.4. is required to cover the full amount of the placed bids “constituting the maximum limit for the
value of PTRs that can be attributed to the Auction Participant in the Auction Process.” Examples are provided in Annex 14 and
Article 4.5 provides indication how the credit limit is utilised.

See: http://www.central-ao.com/images/stories/upload/Auctions2013/20121109 _auction_rules 2013 binding.pdf (12.02.2013)
Another example is the central auction office (CASC) covering Central West Europe Region (CWE), Central South Europe
Region (CSE) and Switzerland. Its rules require only a positive disposable balance on a business bank account that will serve
also for the payment of the allocated capacity. The disposable balance “(Credit Limit) is the funds in the Business Account
minus  the  aggregate  amount of debts payable to the Joint  Auction Office”  (p. 22).
See:http://www.casc.eu/media/pdf/Harmonized%20Auction%20Rules%20Doc/Rules%20for%20Capacity%20Allocation%20by%
20Explicit%20Auctions V1%200 CWE%20CSE%20and%20Switzerland.pdf (12.02.2013)

These two examples show that the requirements for guarantee deposit are not going beyond what is needed to cover the risk of
non-payment for a capacity that has been allocated via the bidding procedure for all timeframes.

" Case 25/07 Alicja Sosnowska v Dyrektor Izby Skarbowej we Wroctawiu Osrodek Zamiejscowy w Watbrzychu {2008] ECR |-
05129,, para.31

’® Case C-159/94 Commission v France [1997] ECR 1-5815, para. 94.
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where auctions are held in cases where there is no congestion at the interconnector. According to what
will be reasoned at point Ill.3.iii. below, this practice contravenes the acquis communautaire.
Furthermore, any derogation from the free movement principle needs to satisfy the principle of
proportionality, which requires that the measures adopted be appropriate to secure the attainment of the
objectives that they pursue — i.e. to provide the system operator with a guarantee for the case that an
actual payment obligation fails — and not to go beyond what is necessary in order to attain it.”® A national
rule or practice cannot benefit from the derogation provided for in Article 41(2) of the Treaty if the
objective pursued may be protected just as effectively by measures which are less restrictive of intra-
Energy Community trade.® It is for Ukraine to invoke and sustain possible justification grounds for
derogation from the free movement principles and to show that the measures are proportionate, do not
go beyond what is necessary and if the objective could not be achieved with less restrictive measures.

As described above, the Ukrainian Allocation Rules require payment of the full deposit in advance. In this
respect, the Secretariat observes that requiring effective payment of the deposit to the system operator
in advance of the auctions seems to be disproportionate. It would be sufficient to only make it available
to the operator as a bank guarantee in the sense that it will only be effectuated in case the capacity is
actually allocated to that applicant, or if the applicant for participation in an auction maintains positive
balance on its bank account with sufficient means to pay the sale price in case it wins the auction when
there is congestion.®’

Furthermore, the principle of proportionality requires that also the amount of deposit corresponds to the
price expected to be paid for the specific lot (based on the bidding price offered by the applicant). As was
stated above, the formula from the Ukrainian Auction Rules in 2009 has been amended in the new
Auction Rules of 2012, with the result that the warranty payment for annual auction became much
higher, without any explanation for such increase. The results from the annual auctions show that the
warranty deposit calculated according to the formula in the Auction Rules is much higher than the actual
price paid for the different lots. This was already the case in the annual auctions (for 2012) that took
place according to the Auction Rules from 2009. The difference between the warranty deposit and the
sale price is even more striking in the results from the annual auction for 2013, where the warranty
deposit was much higher when calculated according to the new Auction Rules from 2012. For instance,
one lot of 130 MW at the interconnector with Poland in 2012 was subject to warranty deposit of 1 812
964,40 UAH.®2 At the auction it was allocated for a sale price of 5000 UAH.® The same lot was subject
to a warranty deposit of 2 433 236,00 UAH* in 2013, which was twice as much as the deposit required
in 2012,and was allocated for sale price of only 10 000 UAH.%* These results show that the sale price
constituted only 0,41% of the warranty deposit required for this lot. In other words, there is no reasonable
relation between the potential risk of failure to pay and the amount asked for. At this point in time, the
Secretariat must consider this amount excessive and disproportionate in relation to the objective pursued
- the securization against the risk of non-payment. The magnitude of the warranty deposit required by
Ukrenergo is likely to deter new market entrants from participating in the auctions. The fact that only one
big company (DTEK and its affiliated companies) participates and wins the auctions each year, shows
that only the incumbent is capable of complying with the requirements set in the Auction Rules.

9 Joined Cases C-282/04 and C-283/04 Commission v Netherlands [2006] ECR 1-9141, para. 33

8 Case C-322/01 Deutscher Apothekerverband [2003] ECR |-14887, para. 104.

8 See the examples from CAO CEE and CASC provided above.
%hitp:/lwww.ukrenergo.energy.gov.ual/ukrenergo/control/uk/publish/article?art_id=91896&cat id=75288 (12.02.2013)
Shitp://www. ukrenergo.energy.qgov.ua/ukrenergo/control/uk/publish/article?art_id=92307&cat id=75289 (12.02.2013)
%http://www.ukrenergo.energy.gov.ua/ukrenergo/control/uk/publish/article?art_id=113285&cat id=75288 (12.02.2013)
S http://www. ukrenergo.energy.gov.ua/ukrenergo/control/uk/publish/article?art_id=1136218cat_id=75289 (12.02.2013)
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Therefore, the Secretariat preliminarily has to conclude that the warranty deposit as designed by and
calculated under the Ukrainian Auction Rules is in violation of Article 41 of the Treaty.

4. Capacity allocation in the case of non-congested interconnectors

As set out above, ensuring regulated access to transmission network is an obligation stipulated in Article
20 Directive 2003/54/EC. Such access shall be based on published tariffs, applicable to all eligible
customers and applied objectively and without discrimination between system users, defined under the
rules stipulated in Article 4 of the Regulation (EC) 1228/2003. The tariffs for access to the transmission
system (including interconnectors) shall be calculated in accordance with methodologies fixed or
approved by the regulatory authority, prior to their entry into force.®

a) Besides the charges for access to the system, i.e. the regulated tariff, the acquis does not allow for an
additional price for allocating capacity at interconnectors in case there is no congestion. According to
Regulation (EC) 1228/2003, “it would not be appropriate ... a specific tariff to be paid only by exporters
or importers in addition to the general charge for access to the national network.”®” Moreover, the
Congestion Management Guidelines have been developed in order to introduce “efficient methods of
congestion management ... for cross-border electricity interconnection capacities in order to ensure
effective access to transmission systems for the purpose of cross-border transactions.”® Section 6.1 of
the Congestion Management Guidelines stipulates that such allocation of capacity may generate
revenue only in the event of congestion. (Only) in that case Section 2.7 Congestion Management
Guidelines requires that the highest value bids, whether implicit or explicit in a given timeframe, shall be
successful.

Since Section 6.1 of the Congestion Management Guidelines allows revenues only in case of congestion
and taking into account Recital 13 and 14 of Regulation (EC) 1228/2003 and Recital 2 of Congestion
Management Guidelines, a national requirement for paying a price for allocated capacity irrespective of
the existence of congestion is not in line with the acquis.

As the above-mentioned requirements apply irrespectively of whether the interconnector in question is
congested or not, they also infringe Section 1.2 of the Congestion Management Guidelines. This
provision requires that there is no restriction of access to the interconnection when there is no
congestion. However, an obligation to pay a sale price in any case, irrespective of the existence of
congestion, constitutes such restriction.

b) Furthermore, establishing an initial and then a sale price for each lot irrespective of whether there is
congestion or not, amounts to an export charge which is prohibited under Article 41 of the Treaty. The
allocated cross-border capacity is used for the export of electricity, and is thus an essential service for
export of the good in question (electricity). According to settled case-law “any pecuniary charge,
whatever its designation and mode of application, which is imposed unilaterally on goods by reason of
the fact that they cross a frontier, and which is not a customs duty in the strict sense, constitutes a
charge having equivalent effect.”® Similarly to import restrictions where the Court of Justice of the
European Union held that procedures making imported goods more costly than domestic goods were

% Article 23(2)a) Directive 2003/54/EC

% Recital 13 Regulation (EC) 1228/2003

% Recital 2 Congestion Management Guidelines

% Case C-293/02 Jersey Produce Marketing Organization Ltd {2005] ECR 1-9543, para. 55
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prohibited® the price to be paid by the exporters of electricity for transmission capacity — without being
justified by network congestion — amounts to a prohibited export charge. The Court also held that
domestic rules which impose different procedures in respect of exports alone “constitute a measure
having effect equivalent to quantitative restrictions in so far as ... capable of constituting a direct or
indirect, actual or potential obstacle to intra-Community trade for export, but not on those intended for
the domestic market.”®’ Thus the Secretariat is at an opinion that the price that the participants are
required to pay for each lot of capacity they get allocated irrespective of the existence of congestion
constitutes a measure that falls under and is prohibited by Article 41 of the Treaty.

The Secretariat thus preliminarily concludes that allocating interconnector capacity based on a price set
through an auction even in case the interconnector is not congested is not in accordance with Article 41
of the Treaty, Articles 20 and 23(2)a) of Directive 2003/54/EC, Article 4 of Regulation (EC) 1228/2003,
and Section 2.7 and 6.1 of Congestion Management Guidelines.

5. Curtailing allocated capacity in cases of “unplanned shortages”

According to the Allocation Rules, in case the system operator cannot provide the amount of capacity the
winner of an auction was allocated due to an unplanned shortage, it has the right to curtail the allocated
capacity. In such a case, the contracts made in the annual capacity allocation have priority, whereas the
contracts made as a result of monthly allocation are honoured in proportion to the transmission capacity
of the interconnector still available after the shortage.®? The Auction Rules further stipulate that in case it
is necessary to reduce the transmission capacity under several contracts signed for the same time
period (annual or monthly), the curtailment shall again be made in proportion to the avallable
transmission capacity of the interconnector taking into account the quantity of the unplanned shortage.*®

This provision from the Auction Rules in Ukraine, allowing curtailment of allocated cross-border capacity,
covers “unplanned shortages”, a concept not further defined either by the Auction Rules or the Law and
not limited to emergency situations as required by Article 6(2) of Regulation 1228/2003. According to
Article 6(2) of Regulation (EC) 1228/2003 “transaction curtailment procedures shall only be used in
emergency situations where the transmission system operator must act in an expeditious manner and
re-dispatching or countertrading is not possible. Any such procedure shall be applied in a non-
discriminatory manner.” Not defining and limiting potential cases when the transmission system operator
may unilaterally curtail the transmission capacity grants almost unlimited discretion to the system
operator and makes this provision in the Auction Rules prone to arbitrary application. It therefore seems
to violate Article 6(2) of Regulation (EC) 1228/2003 and runs counter to the general principle of legal
certainty, namely that rules and decision must be clear, precise and predictable |n their effects,
especially where they may have negative consequences for individuals and undertakings.*

6. Secondary trading
As described above, Article 9 of the Ukrainian Allocation Rules stipulates that the “obligations and rights

of a winner of the auction cannot be transferred or assigned to other persons except for cases
established by this procedure.” The only possibility for transferring the allocated capacity between the

% Case 154/85 Commission v ltaly, [1987] ECR 2717

¥ Case 53/76 Procureur de la République Besangon v. Bouhelier [1977] ECR 197, paras. 16-18

%2 Article 1(14) Auction Rules

% Article 1(14) Auction Rules

% Case C-158/07 Férster [2008] ECR |-8507, paragraph 67; Case T-475/07 Dow AgroSciences v Commission, judgment of 9
September 2011, para. 264
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different participants in the auction is in “case of dissolution of access contract made as a result of
monthly auctions.” In such cases, i.e. when the winner of the auction refuses to conclude the contract at
the selling price, or if the first payment is not made on time,*® or when the transmission system operator
unilaterally dissolves the contract for access to the interconnector if the winner in the auction has not
fulfilled its payment obligations®® “the right to make the relevant transmission capacity access contract
shall pass to the participant in the monthly auction whose price is the highest after the selling price.”

Section 2.12 of the Congestion Management Guidelines requires that “capacity shall be freely tradable
on a secondary basis, provided that the TSO is informed sufficiently in advance,” and when the
transmission system operator “refuses any secondary trade (transaction), this must be clearly and
transparently communicated and explained to all the market participants by that TSO and notified to the
Regulatory Authority.” These provisions are of high importance for making interconnection capacity
available for developing a cross-border electricity market. They have been established to foster an
efficient use of interconnector capacity. In case the participant that has been allocated the capacity is not
in a position to use it, it must have a right to be reimbursed for the costs incurred for acquiring that
capacity, namely by selling it to another market participant. Moreover, this provision creates a possibility
for a dominant company to bid for all available capacity and thereby preventing their smaller competitors
from having access to the interconnectors.”” If such a company wins all, or a substantial part, of the
cross-border capacity put at auction — as is the case in Ukraine — it does not even have a possibility to
sell it on if it does not need all or part of the capacity, thus preventing other potential market participants
from using that particular interconnection capacity.

The Secretariat thus preliminarily concludes that the prohibition of secondary trading in any other case
except in the ones provided for in Article 9 of the Ukrainian Auction Rules violates Section 2.12 of the
Congestion Management Guidelines.

7. Non-compliance with Section 5.6 Congestion Management Guidelines and the principle of
legal certainty

As described above, in all the auctions for 2011, 2012 and 2013, the requirements for participation in an
auction have been amended at a very short notice, without allowing sufficient time to the interested
entities to comply with those new requirements and preventing them from participation to the respective
annual auctions. In relation to the auctions for 2011 and 2012, this was not even linked to formal
amendments to the Allocation Rules (as for the auctions for 2013), and the requirements for participation
have been extended by letter from NERC, as explained above in Point 1.(b).iii.

In December 2010, the interested participants have been informed one (!) day before the annual auction
for 2011 about NERC's letter introducing new participation requirements by an announcement on the
website of the system operator Ukrenergo. Thus, they had only one day of time to comply with the
requirement for having a contract with the wholesale market Energorynok with a minimum validity until
31 December 2011. Due to the short notice, only the participants that already had such contract signed
could participate in the auction held on the day after.

% Article 7(9) Auction Rules

% Article 8(1) Auction Rules

% Schoser, C., The regulation on Cross-border Electricity Exchanges: Substantive Rules, in Jones, C. EU Energy Law: Volume |
— the Internal Energy Market — the Third Liberalisation Package, Claeys & Casteels, 2010 at p.339
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On 7 December 2011, Ukrenergo published NERC's letter imposing new requirements on the interested
entities as a prerequisite to participate in the annual auction for 2012, namely that their supply contracts
with foreign entities have to be approved by Ukrenergo in advance of the auction. With this
announcement, the interested entities were given a week (four working days) in order to coordinate their
contracts with Ukrenergo. Again, due to the short notice, only the entities that had contracts already
coordinated with Ukrenergo could take part in the annual auctions.

Finally, the Auction Rules from 2009 were replaced by new Auction Rules in December 2012. However,
these new Rules entered into force only one (!) day before the application for participation was due and
only after a period of uncertainty. Therefore, up to the last moment the interested entities could not know
according to which rules the auction would be held. The system operator had published two different
options on its website, which require fulfillment of different conditions for participation. Therefore, again,
only the companies that had already contracts with the wholesale supplier and with foreign entities with
duration as long as the period for which allocation of capacity was requested, and whose contracts have
been approved in advance by Ukrenergo, could participate in the auctions. And even worse, due to the
different formula for calculating the warranty deposit, which according to the two published options was
twelve times (!) different, only companies with such amount of money at their disposal could participate
in the auction.

The result was that only one entity — DTEK and its affiliated companies participated and won all the bids
at all interconnectors at the three annual auctions at issue here, for 2011, 2012 and 2013. The same
company also won the monthly auctions for allocating capacity at the interconnector with Moldova. The
auction results clearly show export of electricity is made de facto impossible for any applicant that does
not comply with those requirements.

a) The Secretariat, at this point in time, concludes that publishing the information relevant for
participation in the auctions in the way described above, infringe Section 5.6 of the Congestion
Management Guidelines which requires that “all relevant information shall be available for the market in
due time for the negotiations of transactions”. One day or even four working days can by no means
considered sufficient time to react to legislative changes that impose new and/or stricter requirements for
participation in annual auctions for allocation of cross-border capacity. The Guidelines, by way of
example, refer to “annual supply contracts for industrial customers or the time when bids have to be sent
into organised markets”. This is all the more relevant for transactions involving foreign entities, as was
the case at present.

These rules reflect the principle of legal certainty as a general principle of Energy Community law. In the
Secretariat view, any institution of a Party to the Treaty, including regulatory authorities and system
operators, are bound by Energy Community law, including its general principles.®® The existence of
general principles of Energy Community law is explicitly recognized by Article 2(1) of the Dispute
Settlement Procedures. As follows from Article 94 of the Treaty, Energy Community law is to draw on the
case law of the Court of Justice of the European Union in that respect. In the Secretariat’s view, the
relevant general principles of Energy Community law include the principle of legal certainty.*® In
particular, and in addition to the requirement from Section 5.6. of the Congestion Management
Guidelines for making all information available in due time, the principle of legal certainty requires that
“rules involving negative consequences for individuals should be clear and precise and their application

% See: Opening Letter in Case ECS-12/11 against Montenegro sent on 28.11.2011
% Case C-158/07 Férster [2008] ECR |-8507, paragraph 67; Case T-475/07 Dow AgroSciences v Commission, 09.09.2011,
para. 264.
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predictable for those subject to them”.'®® Obviously, this principle does not prevent rules — such as in
casu the Allocation Rules - from being amended. However, it does require that “the legislature take
account of the particular situations of traders and provide, where appropriate, adaptations to the
application of the new legal rules.”'®" Thus, it demands that amendments are done sufficiently in
advance and that they are clearly defined and made available in due time to the interested market
participants. If such amendments are done at a moment when the procedure for allocation of cross-
border capacity is already on-going, as in the last three years in Ukraine, the authority amending the
rules (NERC) should have taken into consideration the specific situation of the participants to the auction
procedure by considering whether they will have sufficient time and the factual possibility to comply with
the new rules. Informing the undertakings interested in participating to cross-border allocation of
capacity about amendments of the Allocation Rules and introducing new requirements for participation to
the auctions only one or even four working days before the auctions take place conflicts with the
principle of legal certainty in the Secretariat’s view.

b) Moreover, lack of available information in due time makes it more difficult, and in the Ukrainian case
even impossible, for interested undertakings to participate in auctions for allocation of cross-border
capacity. This in turn represents an obstacle to cross-border trade that infringes Article 41 of the Treaty,
which as explained in point 1ll.1 above, conflicts with any rule or measure enacted by a Party capable of
directly or indirectly, actually or potentially, hindering trade among the Parties.'*

The Secretariat thus preliminarily concludes that Ukraine is not in compliance with Article 41 of the
Treaty, Section 5.6. of the Congestion Management Guidelines and the principle of legal certainty as a
general principle of Energy Community law.

8. Non-compliance with Article 9 Regulation (EC) 1228/2003

Under Article 9 of Regulation 1228/2003, the national regulatory authority has an obligation to ensure
compliance with that Regulation, including its Congestion Management Guidelines. NERC has not only
adopted the Auction Rules which include provisions apparently non-compliant with the Energy
Community acquis, it has also not taken later any effective remedial action to ensure compliance of the
Auction Rules with the acquis communautaire. Therefore, the Secretariat must conclude at this point that
Ukraine has failed to fulfil its obligation under Article 9 of the Regulation (EC) 1228/2003 by the approval
of the Auction Rules and the failure to remedy the violation of the infringed articles of the acquis. Under
Article 2(2) of the Dispute Settlement Rules, a violation of Energy Community law by public authorities
such as NERC is attributable to Ukraine as a Contracting Party to the Treaty.

v. Conclusion

At this point in time, the Secretariat concludes that Ukraine fails to comply with Articles 7 and 41 of the
Treaty, Articles 3(1), 9(e), 20(1) and 23(2)a) of Directive 2003/54/EC, Articles 1, 2(1), 4, 6(1), 6(2), 6(4)
and 9 of Regulation (EC) 1228/2003, Sections 1.1, 1.2, 1.6, 2.1, 2.7, 2.10, 2.12, 2.13, 5.6 and 6.1 of the
Congestion Management Guidelines by maintaining in force the Auction Rules adopted by NERC and by
their application by the system operator Ukrenergo. Under Article 2(2) of the Dispute Settlement Rules, a
violation of Energy Community law by public authorities such as NERC or public companies such as
Ukrenergo is attributable to Ukraine as a Contracting Party to the Treaty.

190 case C-17/03 VEMW [2005] ECR 1-4983, para. 80
%" Case C-17/03 VEMW [2005] ECR 1-4983, para. 81
192 Case 8/74 Procureur du Roi v Dassonville, [1974] ECR 837, para. 5
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Energy Community

Energy Community Secretariat (ECS)
Am Hof 4, Level 5, 1010 Vienna, Austria

Phone: 0043 (0)1 535 2222
Fax: 0043 (0)1 5352222 11

Email: contact@energy-community.org
Web: http://www energy-community.org

In accordance with Article 12 of the Dispute Settlement Procedures, the Government of Ukraine is
requested to submit its observations on the points of fact and of law raised in this letter within two
months, i.e. by

26 April 2013.

Should Ukraine wish to comply with the Treaty, the Secretariat, acting under Article 67 of the Treaty, is
prepared to help in rectifying the identified cases of non-compliance and providing concrete assistance.

Vienna, 26 February 2013

-

(

E) p 'S Q
Janez Kopa¢ ’71“

Director Legal sel/Deputy Director
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MIHICTEPCTBO EHEPTETHKHW TA
BYI'LIBHOI NPOMMUC/IOBOCTI YKPATHH

(Miseneprosyriang Yipaian)

01601, M. Knis, pva. Xpemarws, 30, ten: 206-38-44, 206-38-45, . 33 [-36-92
E-mail: kanci@mev.encrgyv.gov.ua, Kon €JIPTTIOY 317471933

{2 L'?‘?f?{.;"f No {W/ﬂﬂp . 'Ef?{ffé_f'/; Ha Noo B

Jupexrtopy Cexperapiary
Eneprernunoro Cuisrosapuerea
SI. Konawuy

Hianosuuin nane Konau!

Minicreperio eiepretnki ta Byriinioi nposuciaosocti Yepainy sacsuiye
csoro nopary Cekperapiary Eneprempunoro Chnisrosapuersa ta, sk opram, o
ficHoe KoopanHauilo siukonanins sobos'ssans Yipainn 8 pamkax Jlorosopy
npo sacnysanna Eueprernunoro Cnisrosapucersa inopyye.

Mineneprosyrians  Yrpaini  nposeio  Bianosiiny  pobory  pasom I'4
Haijonansno  KoMiciclo, wo  wUicHor  aepikasie peryvnosanns vy o cdepi
enepreruxn ta JUT «Enepropunoxs y 38'83Ky 3 BiAKpuTHM Juctom Cexperapiary
Eneprernunoro Cnigrosapucrsa sia 26 mororo 2013 poxy v enpasi ECS-1/12
1010 IHIIIKOBAHHS MPOLEAYPH BPElVIHOBAHHA CIOPY Y Clpasl BIAHOCHO Y Kpaiin
3a  HeAOTpUMaHHS  noaowenk Jlorosopy mnpo  sacuysanua  EHEPreTHHHOIO
CnipToBapHcTBa Ta NOBIIOMINE,

Eneprocucrema Vxpaiin crsopiosanack 3 20-x pokis XX cToiTrs Ak
qacTHHa epiHol edeprocictemy CPCP. B 1993 poui sladyaocs BIIOKPEeMIICHHS
O6’cananol eneprocucremy Yxpainn siz €aunoi eneprocuctemn Pocii, npw
npomy ocHosHa vacTHa OEC Vepainit npoIosikye npatioBaTi B NapaneibHOMy
pesnmMi 3 eHepreTHuHiMu cHctemamy kpain CHIL 3 anrmst 2002 poxy HacTHHA
OEC Yrxpainuu, Tak 3BaHpil «byplITHHCEKUI OCTPIBY, BXOMHTE A0 CHHXPOHHOT
zoui ENTSO-E. Bemiiynna noTvmHOCTT MAKCHMANbsHO JA0NYCTHMOTQ eKCIopTY 3
«BypurtHHehbkoro  eeTpoByy  peranosmoctbes  ENTSO-E ta suiHavaeThes
BuMoramMy  cranoi  podorn  bypwruheskol TEC, | elexTpuuHoi  Mepexi
«bypurruieskoro octposyn, [porarom 2012 poxy sona cximagaza S00 MBr y
MoKl nepioa (3 1 kosths a0 31 Gepesus) Ta 550 MBt1 — y aiTwiii (3 1 xpiTis
a0 30 wepecus). Ha 2013 pik JIT «HEK «Ywpenepron nicin BHKOHAHHS

AOAATKOBHX TEXHIYHMX Ta OPranizaulilHux 3axoiis 3riano 3 suvorami ENTSO-E




OTPUMAND  MOKIHBICTE  30UILIINTH  MaKCHMANBHO — TONYCTHMHI  TICpPETOK
noryiHocti go 650 MBrT.

B enextpoenepretuui Ykpaiin 3 1996 poky di€ Moieisb puHKY «Cannoro
MOKVILAY» BiAMOBIAHO 10 AKoi Bea BHpoOAeHa Ta IMIOPTOBAHA eNeKTPHUHA
eHepris  NpojacTLes  uepes  OnToBMIl  PHHOK  enekTpoeHepril  Ywpainm.
JaKOHOAABCTBOM He  nepeadadeni ABOCTOPOHHI  JOFOBOPH  KYIIBII-TIPOAANKY
enexTpocHeprit. Ha chborogni BemeThes NiAroToBKa A0 NEPEeX0iy Bii ICHYIOHOT
MO PHHICY 10 MOJIeNT, AKa BIANOBIAAC UILOBIA Moaeal pHHKY €Bponeiichioro
Cotosy. 3riano 3 Iporpamoo ekonomivinx pedopm na 2010-2014 poxu fitoua
MOJCTE  ONTOBOIO PUHKY eIeKTpHuHOT enepril Yepaiun (Mofein CIunoro
nokyrun™), mac GyTH 3aMiHeHa PHHKOM NPSMHX AOTOROPIB 1 DUTAHCYIOUHM
PHHKOM 3 HOCTYTIOBUM BUIKPHTTSM PIHKY Ul KBATI(IKOBAHHX CHOKUBAYIE,
rigno 3 Hanionansium  ganosm Ui wogo  snposajgmenn  Tporpavn
ekonoMivnx pedopm v 2013 poni mac Oyt npuitnaro 3akon Ykpainn «llpo
sacand (PYHKIIOHYBAHHA pHHKY enextpuunol enepriiy (pecerp, No 10571 sia
06.06.2012, npuiinaro Bepxosuow  Pagoio Yepainn y nepuiomy UnTaHii) Ta
NigsakonHi akt, aki sabesneuart GYHUKULIOHYBAHIS HOBOT MOJACH] PHHKY, B SKHX
Gyjayrh Bpaxosaui nomosenns  acquis  communautaire  Ereprerniuporo
Cnisrosapucrsa,

[Mopamnok nposeieHns ayxiioHiB 100 AOCTYNY [0 HPORYCKHOT
CHPOMOMKHOCTI  MDKACPKABHIX CIEKTPHHHMX Mepern YKpaiu Uil eKcrnopry
ghAekTpHMHOl eneprii (aam [lopsytox) OVB po3poDiAeHMIl T TIPHIHITHI Ha
novarky 2009 poky 40 npueaxanns Yepaiwu o Jlorosopy npo sacuysaHHi
Enepretnunore CriBTOBapHCTBa | MOBHICTIO BIANOBIIAE BIMOraM yKpaTHCHKOID
3AKOHOIaBCTBA.

Beaskacmo, 1110 aeqxi zaveawenns Cexperapiary go INopaaxy norpefyiors
YTOUHEHHS. 30Kpema, Le CTOCYCTLCS 3ayBaKeHHs U010 0OMeKeHH: JOCTYIY 10
MICHCTEMHUX NiHii efexTponepeiadl /I71a eKCIOpTY eleKTpoeHepril.

Bianogiano Ao BHMor [lopsaky Ta cHCTEMH (TiLEH3YBaHHA, fKa [lie B
enepreTHuHii ranysi YxpalHu, sauixasiedi CTOpomHH, Akl OamaloTh MpUiHAITH
yyacTb B AYKIIOHAX Ha pPO3NOALN MPOMYCKHOT CHIPOMOMKHOCTI TTOBHHHI MaTH
minensio Ha MUficHeHHA IISABHOCTI 3 MOCTAYaHH# eNEKTPHYHOI cHeprii 3a
eperynsopaniun tapidos. Oxsak e He € NepeilKoaoio s YHacTi 8 AYKILIOHI,
QCKINBKH DYAL-#KUIl BHPOOHIK GICKTPOSHEPTIl Mae [PABO OTPHMATH 3a3HAveHY
NINeH3110 Ta NPOBAINTH BIANOBIAHY AIUTLHICT.

[TnTanns HAABHOCTI Ta 3ATBCPAMKEHHS JOIOBOPIB KYMIBAMOCTAMAHHS K

YMOBH YUACTI ¥ [POLEC PO3NOAILY MPOMYCKHOI CHPOMOAKHOCT] MIICPIKABHUX




mMepesk OOvMoBieHe K BuHMorami (OpMyBaHHA eHepreTHyHOro GagaHcy,
sabesnedenns Oesnexu 1 HaniiinocTi dyvHKIIOHyBaHHA 00 €ananol eHepreTuHHOT
cucreMn YKpailin Tak 1 BHMOTAMH CHCTEMHHMX omepartopis xpaiil iMnoprepis
yKpaTHeBKOT eaekTpHuHol eHepril. 30Kpema, BUMOTOW CHCTEMHMX Oleparopis
kpain ENTSO-E ¢ y3roakenns KOHTPAKTIB HA MOCTABKY ClEKTPUUHOL eHeprii,
FONOBHOIO METOIO AKHX € rapanTis nocrauyaHHs efqexTpoerepril JAiad Croxnbaiin
€Bponi Ta Hajdekne MuTHe odopsicHHs YKpaiHow eKCopTy elexTpoeHeprii,

B roil ke uwac posrasaacThed  MHTAHHA WOA0 BpaxyBanHs B paMkax
YMHHOTO 3axonojascTsa  Yepalun  okpemux  savsakens Cexperaplary  npu
sHecen i 3Min a0 Tlopsuaky. 3okpeMa, NUTanHA HoA0:

- 3AMIHN FapanTiiHOrO BHECKY OauKIBCLKIMY FapanTiaMu;

- MOKINBOCT BCTAHOBACHHA HYNBOBOT MOYATKOBOT UWIHH JIOTY ¥ BUOALKY
BIACY THOCTI NEPEBAHTANKEH b MIKACPKABHIX CICKTPHYHHX MEPEH;

- BpErYJUOBAMHS  [TAHIL  CKOPOUCHHH  POINOANICHOT  NPOHYCKHOT
CHPOMOKHOCTE Y BHITIKAX «HE3aNIaH0BAHOI0 ACiunTy»;

- BHZHAMEHHS MEPIOAY vacy Bia MOMEHTY NpHitHATI IMin Jo Hopsiky o
HabpaHHg HUMU SHIHOCTI,

Jeski nurapua, nopyweni vy aueri Cexperapiary  Bumaraiors  Olusiu
FIMBOKOMO ONPALIOBAHNS 3 VPAXYBAHUAM 10CBiAY X poss'azanng B kpainax €C
Ta Eneprernynoro Cnisrosapucrsa, y 3B A3KY 3 UMM OPONOHYEMO CTBOPHTH
ciizpny poBouy rpyny i3 zajdydeRHAM ykpainchkux  (axiBuiB Ta eKkcnepris
Cexperapiary, gka 01 JeTanbHo PO3rIAHyIa NHTAHHA 100! '

- BTOPHHHOI TOPTiBJl  NPONYCKHOK  CTPOMOMKHICTIO  MUKAEPIKABIHX
CACKTPUHHHX Mepek Y Kpainu;

- snposakenua Permamenry (€C) Ne 122872003 npo ymoBH ZocTyny 1o
MepesK TPAHCKOPoHHOro 00MiHY elextpoenepril ta Piwenua Kowmicil sia 9
mueronazga 2006 poxy, uo gHocHTs Minu 10 loxatky jo Pernamenty (€C)
Ne 1228/2003 npo yMOBH A0CTYIY 10 MEPSK TPAHCKOPIOHHOTO 0OMIHY
eJIEKTPOEHEPTIEIO;

- OpraHizauil excrnopTy Ta IMNopTy eleKTpuYHOl eHepril, |

3 110Baroo,

Miunicrp E. Crapnubruii




Unofficial translation

Director of the Secretariat of the
Energy Community
J. Kopa¢

Dear Mr. Kopag¢!

The Ministry of Energy and Coal Industry of Ukraine confirms its
compliments to the Secretariat of the Energy Community and as the authority that
coordinates the implementation of Ukraine's commitments under the Treaty
establishing the Energy Community informs about the following.

The Ministry of Energy and Coal Industry of Ukraine has carried out the
corresponding work together with the National Commission for the State
Regulation of Energy and the State Enterprise "Energorunok™ concerning the open
letter of the Energy Community Secretariat about the case ECS-1/12 written on the
26" of February 2013 with the aim of initiating dispute settlement procedures in
case of Ukraine for non-compliance of the provisions of the Treaty establishing the
Energy Community and reports about the following.

The power system of Ukraine had been created at 20 years of the twentieth
century as part of the unified energy system of the USSR. In 1993 there was the
separation of the United Energy System of Ukraine from the Unified Power
System of Russia; apparently the bulk of the United Energy System of Ukraine
continues to operate in parallel with the energy systems of the Commonwealth of
Independent States (CIS). Since July 2002 the part of the United Energy System of
Ukraine, the so-called "Burshtyn Island" is the synchronous zone of ENTSO-E.
The value of the maximum power export "Burshtyn island" set ENTSO-E and
determined by the requirements of sustainable Burshtyns'ka thermal and electrical
network "Burshtyn island.” In 2012 it amounted to 500 MW in the winter (from
October 1 to March 31) and 550 MW - in the summer (from April 1 to September
30). In 2013 the State Enterprise "NEK" Ukrenergo" has been able to increase the
maximum overflow capacity to 650 MW after the implementation of additional
technical and organizational measures in accordance with ENTSO-E.



Since 1996 the market model "Single buyer" operates in the electricity
power system of Ukraine under which all produced and imported electricity is sold
through the wholesale electricity market of Ukraine. According to the law there is
no provision of bilateral contracts for the sale of electricity. Currently, the
transition from the existing market model to the model that meets the target models
of the European Union has being prepared. According to the Program of Economic
Reforms for 2010-2014 the working model of the wholesale electricity market of
Ukraine (model "Single buyer") is to be replaced by a direct contract market and
balancing market with the gradual opening of the market for eligible customers.
According to the National Action Plan concerning the implementation of the
program of economic reforms the Law of Ukraine «On the basis of the electricity
market" (Ne 10571 from 06.06.2012 passed by the Verkhovna Rada of Ukraine in
the first reading) is to be passed in 2013 and regulations that will ensure
functioning of the new market model, which will take into account the provisions
of the Energy Community acquis communautaire.

The procedure of auctions conduction for access to transmission capacity of
interstate power networks of Ukraine to export electricity (hereinafter - procedure)
was developed and adopted in early 2009 to the accession of Ukraine to the Treaty
establishing the Energy Community and in full compliance with Ukrainian
legislation.

We believe that some comments of the Secretariat concerning the procedure
need clarification. The first are observations concerning the classification of
intersystem lines for electricity export.

According to the procedure and licensing system, which operates in the
energy sector of Ukraine, interested parties who wish to participate in auctions for
distribution of transmission capacity must have a license for the supply of
electricity at unregulated rates. However, this does not preclude participation in the
auction, since any electricity producer is entitled to receive the mentioned above
license and to conduct appropriate activities.

The availability and approval of contracts purchase/supply as the condition
of participation in the international distribution of transmission capacity of
interstate networks is due to both the requirements of energy balance, security and
reliability of the integrated power system of Ukraine and the requirements of
system operators’ importers of Ukrainian electricity. In particular, the requirement
of system operators of ENTSO-E is the coordination of contracts for the supply of



electricity; the main purpose is to guarantee the supply of electricity to consumers
in Europe and appropriate customs registration of Ukraine electricity exports.

At the same time, it has being considered to take into account under the
current legislation of Ukraine the Secretariat individual observations in the
amending Procedure. In particular, the following issues:

- Replacement of guarantee payment by bank guarantees;

- The possibility of a zero initial lot price in the absence of congestion
interstate power networks;

- Settlement of reduction of distributed transmission capacity in cases of
"unplanned deficit";

- Determination of time period from the moment of the adoption of
amendments to the Procedure before its entry into force.

Some issues raised in the letter by the Secretariat require more detailed study
on the experience of the settlement in the European Union and the Energy
Community. Taking into consideration the mentioned above the Ministry proposes
to establish a joint working group with the participation of Ukrainian specialists
and experts of the Secretariat, which would examine in detail the following issues:

- Secondary trading transmission capacity of interstate power networks of
Ukraine;

- Implementation of Regulation (EC) Ne 1228/2003 on conditions for
access to the networks of cross-border exchange of electricity and
Commission Decision of 9 November 2006 amending the Annex to
Regulation (EC) Ne 1228/2003 on conditions for access to the networks
of cross-border exchange of electricity;

- Organization of export and import electricity.

Yours sincerely

Minister E. Stavitskiy



Rozeta Karova
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Dear all,

First of all, we would like to thank you for the very constructive meeting we had last week in Kiev as a follow up to the
Opening Letter sent by the Secretariat in Case ECS-1/12 initiating a dispute settlement procedure against Ukraine in
relation to the procedure for allocation of cross-border capacity at interconnectors of Ukraine. We find the meeting very
relevant and useful as a starting point of the cooperation between the Ukrainian institutions and companies and the
Secretariat, in the process of amending the existing Auction Rules and making the procedure for allocation of cross-
border capacity in compliance with the Energy Community law.

As agreed during the meeting, we are sending you the minutes of the meeting — an extensive overview of the issues
discussed including the expected future steps from both sides. As we promised during the meeting, we are sending you
the Secretariat’s view and also recommendations of how the incompliance should be rectified giving you examples from
other Contracting Parties and EU Member States. Please check the Allocation Rules we send you (the links cover the
rules of the CEE CAO countries; Romania; Hungary; Serbia...) and they are all in English.

In addition, we also list the issues that we expect from your side, and in particular drafting amendments to the existing
Auction Rules in compliance with the comments and examples given.

After the Secretariat receives new draft Auction Rules, another working meeting shall be organized either in Kiev or in
Vienna, discussing the detailed provisions of the new Auction Rules. Please note that the adoption of the new Electricity
Law shall not be precondition for drafting new Auction Rules and shall not delay the process. The objective is to have
the new compliant rules adopted before the annual auction for 2014 is held.

In case you have difficulties and/or problems and you need more information or explanation during the drafting
process, please do not hesitate to write an email or call us directly.

1



Looking forward to receiving your feed-back and the new draft of compliant Auction Rules soon. As a first step, it would
be good if you could inform us on the time when we could expect such a new draft to be developed and sent to the
Secretariat for review.

Kind regards,

Rozeta Karova
Simon Uzunov

Rozeta KAROVA, Ph.D.

Energy Lawyer

Energy Community Secretariat

Am Hof 4, Level 5

A-1010 Vienna

direct: +43 (0)1 535 2222 42

mobile: +43 (0) 664 84 982 30

fax:  +43(0)1 535 2222 11

email: rozeta.karova@energy-community.org
website: http://www.energy-community.org/




KIEV, 12 June 2013, 10:00 - 17:00

The meeting took place as a follow up to the Opening Letter sent by the Secretariat in Case
ECS-1/12 initiating a dispute settlement procedure against Ukraine in relation to the
procedure for allocation of cross-border capacity at interconnectors of Ukraine. The meeting
was organized by the Ministry of Energy and Coal Industry of Ukraine and was hosted by the
transmission system operator Ukrenergo. Besides these two institutions, representatives
from the National Electricity Regulatory Commission of Ukraine (NERC) and the electricity
market operator of Ukraine Energorynok were also present at the meeting.

The meeting started with two presentations from Ukrenergo - about the procedure for
allocation of cross-border capacity, and initial general discussion about the specificities of the
Ukrainian power system. In particular:

- the power system of Ukraine is interconnected as a part of the Integrated Power
System in synchronous parallel mode with the Unified Power System of the Russian
Federation; only a smaller part of the Ukrainian power system is linked with the
European ENTSO-E network through the isolated Burshtyn island in western
Ukraine;

- installed generation capacity in the Burshtyn island amounts to 2500 MW, but due to
internal consumption, the Burshtyn island’s real export capacity is up to 650 MW

- as regards the interconnectors’ capacities linking the Burshtyn island to the ENTSO-
E network (with Romania, Slovakia and Hungary), even though the capacity is much
higher, only around 550 MW is regularly available for export; this means that
technical congestion on the interconnection lines does not exist, but the interest of
the companies for using the interconnectors for export of electricity is higher than
what the internal transmission capacity of the network within Burstin island can
facilitate, so internal commercial congestion exists;

- there is 54.000 MW installed generation capacity in the main electricity sistem of
Ukraine, and approximately 30.000 MW is needed for domestic use which means
that there is sufficient electricity for export; however, since the system of Ukraine is
not connected with the European system the available electricity cannot be exported
in the European countries;

- The export to Russia is not performed due to administrative and commercial
reasons — except in the case of the interconnection line which is transiting the
system of Moldova in order to supply the Odessa region of Ukraine. and can be
used to for export of electricity in Moldova.

Taking all these specificities into account, the Secretariat explained that in order to close the
Case ECS-1/12, the breach of the Energy Community law needs to be rectified by
developing and applying a compliant procedure for allocation of cross-border capacity for the
interconnectors with the EU countries, but also with Moldova which is an Energy Community
Contracting Party.

The Secretariat welcomed the draft amendments to the Allocation Rules prepared by NERC
as a follow up to the Opening Letter and uploaded for public consultation. The Secretariat
however invited the Ukrainian authorities to start sharing the draft legislation with the
Secretariat in order to receive comments and proposals before initiating public consultation.
This is a well established practice with the other Contracting Parties, as it is advisable to
discuss the compliance with the Energy Community law before the adoption of new acts
instead of leaving a possibility for lack of compliance and challenging it through a dispute
settlement procedure after its adoption.



In addition, the Secretariat reminded that the prepared amendments address only very few
issues of compliance and they are not sufficient for rectifying the breach of all provisions of
Energy Community law identified by the Secretariat in the Opening Letter.

Ukrainian institutions agreed to immediately start with the drafting of amendments to the
Allocation Rules, taking into account the recommendations from the Secretariat, and to share
the new draft document as soon as available.

Afterwards, detailed discussion on all the points raised in the Opening Letter was initiated.
The following represents a summary of that discussion and the steps agreed as a follow up,
together with ECS proposals for solving each of the issues and the expectations for what the
Ukrainian authorities promised to submit to the Secretariat.

1. Different treatment of electricity imports and exports

UA concern: Only one type of procedure shall exist for allocation of cross-border capacity
for all interconnectors of the country, and it should be suitable for allocating the capacity at
the interconnectors in the Burshtyn island, Moldova and the Russian Federation. In such a
case, if commercial import is allowed in the same manner as export, cheap electricity from
the Russian Federation will be imported in Ukraine, and there will be a problem to manage
the existing electricity produced in Ukraine. If Ukrainian electricity producing capacities need
to be closed — since the electricity produced could not be exported to the EU countries due to
the lack of synchronization of the power systems — problems with the employees of mines,
power plants will appear.

ECS: Even though there will be one Electricity Law in Ukraine, nothing prevents NERC to
adopt separate and different procedures for allocation of capacity for the different borders.
That is already done in some EU Member States, such as Hungary for instance, which has
different procedures for allocation of interconnectors’ capacity with different countries.

* ECS is sending an example of how such rules could look like:

Please have a look at the Hungarian example: MAVIR (TSO -HU) has several rules
for bilateral auctions on different borders - with RO, with RS and even with UA:
http://www.mavir.hu/web/mavir-en/120

2. Limiting access to interconnectors for electricity exports

a) Limiting the categories eligible for participation in cross-border capacity allocation
procedures

UA explanation: requirement for availability of a supply license is not an obstacle in
practice. The procedure is very easy and does not take time; many applicants on a daily
basis get and lose such license. All distribution and supply companies supplying at regulated
tariffs also have a license for supply at non-regulated prices as well as all generators.

* UA shall explain and justify the need for having a supply license for supply at non-
regulated tariffs and to prove that it is not a disproportionate requirement becoming
an obstacle for trade of electricity (explaining the requirements for issuing a license,
the time needed for obtaining such license; the number of market participants that
have obtained such license).

ECS recommendation: since the objective to be ensured with the requirement for a supply
license is identification of auction participants, in the EU an Energy Identification Code (EIC)




is issued. Since Ukraine is not part of the ENTSO-E and Ukrenergo does not issue EIC code,
but:

taking into account that issuing an EIC is based on filling an application form with
basic information about the energy entity, such identification in Ukraine could be
ensured by mere registration with the system operator of all energy market
participants.

In this manner, also the large eligible customers would be able to participate to allocation of
capacity in order to exercise their eligibility right and to choose a supplier from other
countries or even from Ukraine in the case of a customer in Odessa region supplied through
the interconnector trespassing Moldova, and all other even small generators (ex. of RES) will
not need to apply for a supply license in addition to the license for generation.

However, please note that Turkey has started to issue EIC Codes before the
synchronization of systems and ENTSO-E membership:
https://www.entsoe.eu/fileadmin/user upload/edi/library/eic/io/area.htm

b) The existence and approval of purchase/supply contracts as requirements for
participation in cross-border capacity allocation procedures

UA explanation: Ukrenergo needs to approve the contracts in question since it needs to
issue documents that are requested by the customs authorities due to the payment of VAT.
The explanation of whether there is any additional tax levied just for the reason of export or
import of electricity was not clear.

* UA shall send to ECS detailed explanation of why approval of contracts is needed;
what is the link with the customs authorities; what kind of tax or fee is paid by
exporters and importers of electricity, both related to the electricity as a good and to
the interconnectors’ capacity.

ECS recommendation: if the concern is that Ukrenergo needs to approve the
interconnectors that need to be used for carrying import and export of electricity as well as
ensuring the technical possibility for transporting the requested quantity of electricity; that
could be solved with:

- signing a framework annual agreement between the interested market participant and
Ukrenergo and in this regard please see the framework agreements form EMS
(Serbia) and Transelectrica (Romania) and

- upon nomination of the borders and the quantity after each auction where capacity is
received, Ukrenergo should issue a declaration stating the direction (export, import or
transit) and the quantity of electricity transported. This shall be sufficient for the
customs authorities to levy the VAT.

The same issue is discussed in the Contraction Parties from South East Europe that - unlike
the EU Member States - do not have a common VAT system, by issuing such declaration by
the TSO.

* ECS is sending to Ukrenergo examples of framework contracts signed between the
TSOs of Serbia and Romania with market participants:

a) EMS (Serbia) website contains all the needed information related to procedure,
contract forms:

hitp://www.ems.rs/eng/stranice/tehnicke informacije/opste inf 2013.htm




b) Transelectrica (Romania):

http://www.transelectrica.ro/5Piete/EN/alocarecap.php and
http://lwww.transelectrica.ro/6 Transparenta/EN/piata2.php

Please also look at the declaration that the Macedonian TSO is issuing to the market
participants for customs purposes (the declaration is sent as a separate document).

ECS will look for other examples by TSOs if possible issued in English, but taking into
consideration that this is a document for tax purposes, it is usually done in national
language. This is just an example of what is needed.

Note that none of the TSOs require approval of contracts. And even this declaration
issued is related to transport of electricity as a good, and not to the capacity of the
interconnectors. Therefore, it is done after the auctions and it cannot be a
precondition for participation to auctions.

ECS position is that the request for approval of the purchase/supply contracts with
Energorynok and foreign companies as a precondition for participating in an auction;
requiring their validity to be the same as the time for which allocation of capacity is requested
is discriminatory and represents an administrative barrier to trade.

c) Defining improper participants and its consequences

UA concern: the objective for having such a strict consequence as exclusion from
participation to the auction in question and the capacity allocation auctions in the next six
months, is to check the seriousness of the applicants; to prevent that more than 200
applicants from applying at all auctions even though they do not fulfill the conditions; and to
incentivize only the serious and well prepared undertakings to participate.

. ECS recommendation: The existing procedure is a very serious breach of Energy
Community law, and the measures imposed are not proportionate to the objective to be
achieved — to check the seriousness of the applicants for participation to auctions.

Section 2.13 of the Congestion Management Guidelines provides for financial consequences
of failure to honour obligations stemming from the allocation of capacity. The Guidelines
stipulate that where market participants fail to use the capacity that they have committed to
use, or, in the case of explicitly auctioned capacity, fail to trade on a secondary basis or give
the capacity back in due time, they shall lose the rights to such capacity and pay a cost-
reflective charge. Any cost-reflective charges for the non-use of capacity shall be justified
and proportionate and the “key concepts and methods for the determination of liabilities that
accrue upon failure to honour obligations” shall be set out in advance in respect of the
financial consequences, and shall be subject to review by the relevant national regulatory
authority. This provision in essence stipulates that:

- a use-it-or-lose-it principle shall apply;

- a use-it-or-sell-it and

- besides losing non-used capacity, the consequence of not using acquired capacity
shall be the payment a cost-reflective charge defined in advance.

Section 2.13 lists the consequences of non-usage of capacity in an exhaustive manner, and
does not allow for further sanctions such as those constituting “improper” behaviour under
the Auction Rules of Ukraine. Denial of access to interconnectors and depriving an
undertaking to participate in several consecutive auctions is not allowed by any of the
provisions of the acquis, and is not considered as a possibility even in cases when the
undertakings fail to honour their obligations from the auctions.



Furthermore, the consequences envisaged by Section 2.13 of the Congestion Management
Guidelines can triggered only after capacity has been allocated and the winning undertaking
has failed to use such capacity, or has failed to trade it on secondary basis. These
consequences shall not be a precondition for participation in this one, or in another auction.

*ECS is sending a proposal of how use-it-or-lose-it principle should be defined.

Please have a look at Article 12.2 of the CEE CAQ (involving the TSOs from Austria,
Czech Republic, Germany, Hungary, Poland, Slovakia, Slovenia) (pages 40-41)
http://www.central-

ao.com/images/uploads/Auctions2013/20121109 auction rules 2013 binding.pdf

In relation to financial penalty, one example could be the Auction Rules of
Transelectrica (Romania) and MAVIR (Hungary), Article 11
http://www.mavir.hu/documents/10262/177988529/Yearly+and+Monthly Auction+Rul
es+TEL-MAVIR+2013 final.pdf/5427efe6-c2d9-4524-8935-5b919ecc8402

It reads: “In_case of delayed payment MAVIR is entitled to charge default rates on a
due amount for each commenced day of the delay. The default interest rate is
calculated daily on the basis of yearly amount of the Effective Base Rate of MNB +
2%. Effective Base Rate is defined as the interest rate of National Bank of Hungary
(Magyar Nemzeti Bank “MNB”). Its value is specified and published on website
(www.mnb.hu) by the National Bank of Hungary.”

ECS will check in more details and will send you in addition in the coming weeks,
other examples from an EU Member State where a financial penalty as a cost-
reflective charge is developed, in order to punish the not serious participants to the
auction.

Please note that exclusion of participation in 6 consecutive auctions is not allowed.

And the existing cases where capacity is lost or when financial penalty is imposed — is
because of not honouring the obligations towards the TSO, after the capacity has
been allocated. It is not a precondition for participation to an auction.

3. The effect of the warranty deposit on trade in electricity

UA explanation: NERC informed that the draft amendments to the Allocation Rules,
currently in public consultation, amend this provision in line with ECS comments from the
Opening Letter. Instead of payment of a warranty deposit, now there is a requirement for
bank guarantee. In relation to the amount of the deposit, which was found to be excessive in
the ECS analysis in the Opening Letter, NERC explained that the formula for calculating the
amount has been also changed.

* UA will translate the draft amendments and will send them to the ECS.

ECS view: Upon receiving the translated draft amendments, the ECS will assess the
compliance of the new provisions, in particular whether the formula for calculating the bank
guarantee does not lead to requirement for excessive amount to be available as a
precondition for participating to auction that would deter small undertakings from
participation.

* ECS is sending an example showing that the requirements for guarantee deposit
are not going beyond what is needed to cover the risk of non-payment for a capacity
that has been allocated via the bidding procedure for all timeframes:



The CEE CAOQ (involving the TSOs from Austria, Czech Republic, Germany,
Hungary, Poland, Slovakia, Slovenia) procedure sets financial guarantees to cover
the amount that the applicant bids. This is defined in the auction rules for 2013 (pages
17-21) http://www.central-
ao.com/images/uploads/Auctions2013/20121109 auction rules 2013 binding.pdf
and it is based on 2 instruments: bank guarantees, deposits or a combination of the
two.

The calculation of the credit limit is defined in Article 4.4. required to cover the full
amount of the placed bids providing examples in Annex 14. Also Article 4.5 provide
indication how the credit limit it is utilised.

In CASC (Central West Europe Region (CWE), Central South Europe Region (CSE)
and Switzerland) there are different requirements, only a business account bank that
will serve also for the payment of the allocated capacity. The requirement is to keep
always a positive disposable balance for the account (page 22).
http://www.casc.eu/media/pdf/Harmonized%20Auction%20Rules%20Doc/Rules %20f
or%20Capacity%20Allocation%20by%20Explicit%20Auctions V1%200 CWE%20CS
E%20and%20Switzerland.pdf

Therefore, in both cases, the requirements are not going beyond what is needed to
cover the risk of non-payment for a capacity that has been allocated via the bidding
procedure for all timeframes (Y, M, D if applicable).

4. Capacity allocation in the case of non-congested interconnectors
UA _explanation: the Ministry informed that the draft Electricity Market Law, currently in

parliamentary procedure, provides a possibility for having allocation of interconnectors’
capacity without paying a price.

ECS view: even in the existing Electricity Law there is nothing that prevents amendment of
this provision in the Allocation Rules. Article 30 of the existing Law that deals with allocation
of cross-border capacity stipulates that “NERC shall determine ...the initial price for access
to cross-border transmission capacity...”

This gives a possibility for NERC to amend the existing Allocation Rules by explicitly
determining that in case there is no congestion at the interconnector, there will be no price
paid for the capacity.

* UA shall draft amendments to the existing Allocation Rules providing a possibility for
obtaining interconnectors’ capacity without payment in case there is no congestion
even before the new Electricity Law is adopted, and will send them to ECS for review.

5. Curtailing allocated capacity in cases of “unplanned shortages”

UA explanation: Ukrenergo explained that curtailing of capacity is only related to technical
issues and unavailability of interconnectors’ capacity, and that all possibilities for performing
curtailment are clearly defined in the contracts concluded between Ukrenergo and the
electricity undertakings participating to the auctions.

ECS view: the reasons and cases when curtailing is possible only in emergency situations
and shall be applied in a non-discriminatory manner. NERC to define these possibilities in
one provision of the Allocation Rules stating that curtailment is possible in emergency
situations only and shall define the list of what is considered as “emergency situations”.

* UA will send to ECS draft of this provision for review.



6. Secondary trading

UA_explanation: there is a possibility for transfer of allocated capacity in the existing
Allocation Rules.

ECS view: Article 9 of the Ukrainian Allocation Rules stipulates that the “obligations and
rights of a winner of the auction cannot be transferred or assigned to other persons except
for cases established by this procedure.” The only possibility for transferring the allocated
capacity between the different participants in the auction is in “case of dissolution of access
contract made as a result of monthly auctions.”

* ECS is sending (above) a proposal of how use-it-or-lose-it principle should be
defined.

Secondary trading on the other hand is an obligation from Section 2.12 of the Congestion
Management Guidelines that requires capacity to “be freely tradable on a secondary basis,
provided that the TSO is informed sufficiently in advance,” and when the transmission
system operator “refuses any secondary trade (transaction), this must be clearly and
transparently communicated and explained to all the market participants by that TSO and
notified to the Regulatory Authority.”

7. Non-compliance with Section 5.6 Congestion Management Guidelines and the
principle of legal certainty

UA explanation: NERC informed that the draft amendments to the Allocation Rules,
currently in public consultation, amend this provision in line with ECS comments from the
Opening Letter. There is now a clear provision stating that “new rules enter into force at the
day of official publication but shall be applied after one month from the moment that they
enter info force”.

* UA will translate the draft amendments and will send them to the ECS.

ECS view: Upon receiving the translated draft amendments, the ECS will assess the
compliance of the new provisions and will inform Ukraine about the findings.

Future steps:
As agreed during the meeting, ECS:

- Is sending the minutes of the meeting outlining the expectations from the Ukrainian
authorities, and is attaching examples of other Contracting Parties and EU Member
States together with its recommendations of how the concerns raised in the Opening
Letter could be solved,;

- In particular, ECS is sending:

a) example from Hungary showing how it is possible also for Ukraine to develop
different procedures for allocation of interconnectors’ capacity for different
interconnectors addressing the Ukrainian concern of having different procedures
for the interconnectors with EU Member States and Moldova (complying with
Energy Community law) and Russian Federation and Belarus;

b) procedure and sample of declaration issued by other TSOs (Macedonia for now,
the Secretariat will check for other examples and send them to Ukraine in the
coming weeks) regarding approval of technical issues such as boarders and



quantity of electricity transported with the purpose for submitting it to the customs
authorities for payment of VAT;

c) example of how use-it-or-lose-it principle should be defined;

d) example from an EU Member State (Romania and Hungary) where financial
penalty as a cost-reflective charge is developed in line with Section 2.13 of the
Congestion Management Guidelines in order to address the Ukrainian concern to
verify the seriousness of the applicants for participation to an auction and to
incentivize them to comply with the requirements;

e) an example from CEE CAO showing that the requirements for guarantee deposit
are not going beyond what is needed to cover the risk of non-payment for a
capacity that has been allocated via the bidding procedure for all timeframes.

Ukraine shall:

- translate the draft amendments of the Allocation Rules that NERC prepared and are
in public consultation and will send them to the Secretariat;

- explain and justify the need for having a supply license for supply at non-regulated
tariffs and to prove that it is not a disproportionate requirement becoming an
obstacle for trade of electricity (explaining the requirements for issuing a license; the
time needed for obtaining such license; the number of market participants that have
obtained such license).

- send to ECS detailed explanation of why approval of contracts is needed; what is
the link with the customs authorities; what kind of tax or fee is paid by exporters and
importers of electricity;

- send draft provision defining emergency situations when curtailment of capacity is
possible and will send it fo ECS for review;

- draft provision providing a possibility for obtaining interconnectors’ capacity without
payment in case there is no congestion;

- draft new Allocation Rules addressing all the above mentioned issues, taking into
consideration the examples of best practices sent by the ECS and will send them to
the ECS preferably before the holidays season;

- Ukrenergo, NERC directly or via the Ministry shall address the ECS with any
question regarding Secretariat's recommendations and proposal and will inform the
Secretariat about any difficulty to comply with the Secretariat's requirements.

After ECS receives new draft Allocation Rules, another working meeting shall be organized
either in Kiev or in Vienna, discussing the detailed provisions of the new Allocation Rules.
The adoption of the new Electricity Law shall not be precondition for drafting new Allocation
Rules. The objective is to have the new compliant rules adopted before the annual auction
for 2014 is held.
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IMlanosnuii nane Konau!

MinicTepeTBO €HEPreTHKH Ta  BYTUILHOL npoMuciIoBocTl  YKpaiuu  BHCIIOBIIOE
BHCOKE 3AMEBHEHHN Y 10BA3l T4 Yy BIJAMOBUIHOCTL 13 MPOTOKONBHHM pilleHHAM 3ycTpiul
npeacrapunkis  Cekperapiaty  EHepretuuHoro Cnigrosapuctsa  (gani — CEC),
MinicTepeTsa eHepreTHKH Ta BYTLILHOT npoMuciaosocti Ykpaiuu, Hationansol komicii,
o 3HCHIOE lepikaBHe perylioBaHns y chepl eHepreTHkn (HKPE), JII'T «Eueproputiok
ta JIIT «<HEK «Yxpenepron, axa siafynaca y s. Kuis 12 uepnus 2013 poxy, nosigomiuae
HACTYTIHE.

[Tepiu 3a Bee cniijl BIAMITHTH, 1110 HKPE pospobuio npoext nonpasok jo Topsiky
NpOBEJIeH s AYKIIOHIE U010 [0CTYITY 10 [POIYCKHOT CIIPOMOMCHOCTI MUKASPHABHHX
eleKTPHUHMX Mepex YKpalhi JUis eKCropty enexTpuunol exeprii (gani - [Topagox), ski
Hapasi 3HAXOMATHLCS Hd CTalll rPOMAICHKIX obrosopens. Hajaemo nepeknan 3a3zHalleHoro
npoekTy nonpasox 1o Hopsiky Ha posriii CEC (nonaetses).

Takox caig 3asHauuTd, mWo 3rigso 31 cratreio 13 3axkomy YKpainu «Ipo
NileH3YBAHHS [EBHHX BHIIB JsIBHOCT» AIAIBHICTh B eNeKTpOSHEPreTHIl [LIsrae
JTiLeH3YBAHHI0 BLINOBIHO 10 CHeliaibHUX 3aKOHIB.

Tax, 3rigso 3i cratTeio 6 3axony ¥Yxpainu «Ilpo NPHPOIH MOHOIOMIT», JIMTBHICTE 3
OCTAYAHHA eJeKTpHYHOi eHepril HANEXKHTH IO CYMDKHHMX DHHKIB, IO PEryIOIOTRCH
pianoBiaHo Ao usoro 3axory, Crarrerd 7 UbOro x 3aKOHY BH3HAUCHO, IO JSIBHICTh
cy0’€KTIB IPHPOANNMX MOHONOIH ¥ BH3HAYEHHX 3akoHoM cdiepax, a TaKoK IANLHICTh
cy6’eKTIB TOCTIONAPIOBARHS Ha CYMIKHIX PHHKAX MiArae MILEH3YBAHHIO BIITOBIAHO [0
3AKOHY.

Binnosisro mo crarri 13 3akony Vipaian «[1po enexTpoeHepreTury», digibHicmes 3
BUpOBHIYME, nepedayi ma nOCMAUania erexmpuyHol enepeil @ Vepaini 30iticHiocmses 3a
PMOSH OMPUMAHHA GIONOEI0HOT AlYeH3I], axi eudaiomues HayionarbHowo koMicicro, o
wdifichioe Oepocasne pezviioganns y cipepi enepzemuxu. Jliyensia suodaemsci oxpemo Ha
woxenull 610 difavrocmi 6idNoeioHo 0o Hempykyil, yMoe | npasun 301UCHEHHA OKPeMUX




gudig OisibHocmi, WO FaAMEEPOHCYVIOMBbCA HayionaabHOW coMicieto, Wo 30TUCHIOE
depacagie pecymiosanti y chepi enepeemuKi.

Takum 9HHOM, Y pasi saiiicHeHH JisIBHOCTI 3 MocTajdaHHs eeKTPUHHOT eHeprii,
cy6’€KT TOCTIONAPIOBAHHA MAt OTPUMATH BUINOBIHY JILIEH3I0.

HKPE saificHioe  BHAAYTY gimensiii Ha TpaBo NPOBALKCHHA NeBHUX BHJLIB
FOCIOAAPCHKOT AiSIBHOCTI B erleKTPOeHEepTeTHII pinmosiHo o IHCTPYKUIT TIPO TMOPAAOK
pupaui  JiteHsiA HarioHanbHOW  KOMICI€l0  Pery/oBatHs eAeKTpOSHEPIreTHR  HA
quificHenHs OKPEeMHX BHIIB TATPHEMHHKIBKOT MiALHOCT], 3aTBEPUKEHOT MOCTAHOBOIO
HKPE Bij 06.10.99 N 1305 (nani — lneTpyxitis).

Bianosiano 10 nyskTtis 2.2, 2.3, 25 ta 2,6 [HcTpyKuli, 414 OTpHMAHA mensit Ha
KOKHMIT BUIL JUSIIBHOCT cyb exT [ ATPUEMHHLBKOT JAisIBHOCTI NOfAE 10 HKPE 3aspy 3a
peranoBienoo (opmoro (IOATOK | o luerpyxuii). [lo 3agsu J0AAIOTHEH AOKYMEHTH

arinHo 3 lepenikoM JOKYMEHTIB Ha MeBiii il AANPUEMHALBKOT fisipiocti (ponarky 2

-7,24,25).
[epenik JIOKYMEHTIB, IO Mae€ nojaBaTHCA IO 3asABH PO BHAAUY et 3
nocTavanH eNeKTPUHHOT enepril 3a HeperyiboBaHHM tapudom (pani - [lepeni),

BH3HAYEHO JOAATKOM 6 JI0 IHeTPYKLT, T2 BKIIOHAE HACTYIHI JIOKYMCHTH.
e JlOpYYEHHA HA IPABO [peACTaBHHLITBA 3aABHHKA (y pasi norpedu),
JIOKYMEHT TIPO BHECEHHA [IATH 3a BUAAYY (nepeoopmiiet) ninensi,
Korist CTaTyTy (HOTApIaibHO HoCHMeHa),
orue 3asBAEHOT AisIEHOCTI,
JOKYMEHT, 110 MiATBEPUKYE HopMmaTHB AOCTATHOCTI BIACHHX akTuBis cyd exTiB
[ ANpHEMHHLIBKOT Ui LHOCTE (KOMist GyXranTepenKol spitiocti (p-No | 3a 3BiTHIN
nepiof).

BijarnosijiHo 10 [TyHKTY 2.7 Tuerpykuil, HKPE npuiiMae PILICHHA TP BUAATY
piuensii B TEpMIH HC miamime Hix 30 gHiB 3 AHA OTPHMAHHA aagBH Ta BIATOBIAHNAX
nokymenTis. Ha cLOromHl, 3a (AKTOM pHadl 3azHa4eHHX miuensiit HKPE, cepenuii
TepMin Bijav nineHsil 3 nocTadanis enexTpHYHOT eHeprit 3a HeperyIboBAHNM tapudom —
10 pobounx JAHIB 3 JIHA OTPHUMAHHA 3asBH TA BIAMOBIIHUX [OKYMEHTIB.

Takoxk 1IOBIIOMISEMO, 110 CTAHOM Ha 01.07.2013 miugensii 3 nocTadaHHA
eseKTPHUHOT eHeprii 32 HEperynbOBaHHM tapuboM MaioTs 261 cy6’€eKT rocrnojapioBati.

Kpim TOTO cin BIAMITHTH, L0 A Y Hpai‘ucbmi’ CTOpOHH MPHHIHIOBO Y3OJUKCHHS!
TeXHIYHMX YMOB BHKOHAHHA eKCTIOPTHHX Ta IMIOPTHHUX MOCTABOK enexTpuyHol eHepril,
TOMy CHCTeMHHiL oriepaTop BUMarac Y3rOMKYBATH TaKe:

1. HanpsiMOK, MaKCHMaALHY MOTYKHICTE MiKIepKaBHOL TIOCTABKH ereKTpoeHeprii,

2. [lepenik MiKIEPKABHAX Tiniii enexTporepenad (JIETT), mo sKuM (aKrTatio
3iCHIOETECA  TTOCTABKA enextpoeseprii 3/10 OFEC Vkpainu (abo 1 yacTuH) H0/3
BiAMOBIAHHX EHEPrOCHCTEM cyMiKHIX KpaiH (eHepreTHHHHIX 00’ eaHaHb),

3. PospaxyHKOBHH nepioa NoCTaBKH eieKTpoeHeprii,

4. Tlopsnok TUIaHYBaHHA rpa(ikiB MOCTABKH enexTpoeneprii Ta 1 obmiK 34
LIeHTPATBHOEBPOTIEICHKHM HACOM (CET);

5. PeryiaMeHT TanyBaHHd rpahikis MOCTABOK,

6. Tlonoxenns Npo yTouHeHH:A rpatdixy MocraBiki eneKTpoeHeprii mpH THKHCBOMY
ralabo 10BOBOMY NIaHyBawHi,

7. [TonoxenHs npo Te, 1o penepe/datysaHi IMiHM B YTOUHEHHX T0DOBHX rpadikax
HOCTABKY GEKTpOeHEPrii MOKY Th GyTH Y3TOUKEHI Oneparopamu cHeTEM eNlexTporepeat




(Texniunumy BUKOHaBUAMH) B CHEPATHBHOMY MOPAJIKY 3 HACTYIHHM MOBLIOMIEHHAM
Croponam Kontpakry,

8. IMonoskeHHS Npo Te, IO MOCTABKH CIEKTPOEHePril MoxyTh OyTH omepaTHBHO
CKOpoUeHi abo NPUIKMHEH] 3 MOMEHTY HACTAHHS BHIAIKIR thope-maxopy,

9. IMonokeHHs Mpo BH3IHAYCHHS (haxrrunoro obeary nocrasnenol ENEKTPOeHEPril 3a
PO3paxyHKOBHH HEPioJl 3 YpaxyBaHHAM YMOB TeXHIUHHX JOTOBOPIR 3 Oneparopamm
CYMDKHMX €HeprocucTem Ta (hakTHymmy MepeToKie 1o Mixaepwasuum JIEIT, Brasanux ¥
MepeiKy, NPUBEAEHHX 10 YMOB NMOCTaBKH,

10. IligTBepmkenns HasBHOCT] ineHTHbIKaniiinoro kojy EIC (Energy Identification
Code) npn nocrauauni enexrtpoeneprii a0 eHeprocucrem Cnosauuaunu, Yropimmu,
Pymymit ta INoasmi,

1. Tonoxenns npo oneparusie KOperysanus rpadiKy HerapaHToBaHOl MoCTaBKH
CACKTPOCHEPriT Ha ekcnopT 3 «Octposa ByTECy 4 MATBEPDKEHHAM HOTO [OroKeH s
0faHUM  abo  HeKiLKOMA  CHCTeMHHMH oneparopamu  Perionansuol  ['pynu
«Kournnenransua Cpona» cymixnmx CHEPreTHYHHX cuerem. OnepaTHsHe KoperysaiHs
Y3IO/DKEHOTO rpaiky eKCHopTy eleKTpUIHO] eneprii 3 «Ocrposa by TECY nonuuno Dy
OQOPMICHO B BUIIISL I0AATKOBHX YTOL PO Hajauus asapidnol pormosmorn abo kymipi
NOTYKHOCTI, TOILO.

lIpn  ubomy, BBamaemo 3a  gouinemne 1 YMOBH  BUIBHAMUTH Yy jl0roBopi
Gesnocepennno iz M1 «HEK «YKpeHepro», Hanpuxia, y Horosopi npo J0CTyn o
HPONYCKHOT CNPOMONKHOCT] MIKIACPIKABHIX CACKTPHYHHX Mepexk Yipainu., Abo, sk Oyno
safiponionosano npejcrasiukamu CEC na sycrpivi, sanposaguru peecTpauiio yHacHuKip
AYKUIOHY Ta BHECTH 3a3uaveni BUMOTH sk 30008 g3aH4 eKCroprepa/imnoprepa y
peecrpaniinoi dopmi. [le nuranus posrngnaerses 1a Oyae Bupilieno nijg vac neperis,Ly
Hopsiaky s excriopry enexrpuinoi eHepril.

Kpim Toro, sasnasaemo, mo nogatku a6o 300pH OMIAYYIOTHCH eKCnopTepaMK T4
IMIIOPTEPAMH €NIEKTPOCHEPTIT 3TAHO 3 MUTHHM 3aKOHOAABCTBOM YKpainu.

3rinHo 3 yactuhow | Crarti 75 Ta yactuHoK 1 Crarri 83 Mutuoro KOfeKCy
Yxpainu Big 13.03.2012 Ne 4495-V] (nani — MKY) o TOBaPIB, 110 HAAXO(STE Ha MHTHY
TEPHTOPIIO YKpaihH, Moxke OyTH 3aCTOCOBAHHI MUTHUIT PexHM IMIIOPTY, 0 ToBapis, 110
NPU3HAYCH] JUIS BHBE3CHHA 38 MEX MUTHOI TEpHTOPIT YKpalnu, Ta 10 ToBapis, Mo Bie
BUBC3EHI 38 Mexki Liel TepuTopii Ta nepeBypaioTh min MUTHHM KOHTpONeM, MoyKe OyTH
3acTOCOBaHUA MUTHHE pexum excnopty. [Ipr oMy MyHKTOM 2 yactunm 3 Crarri 75 Ta
myHkToM 2 gactunu 2 Crarti 83 MKV nepeatavena crurata MHTHUX TLIATENKIB, SIKHMH
BIANOBIJHO JIO 34KOHIB Vipainy ofknamaworses TOBapH Il Yac BBEe3eHHA HA MHUTHY
TEPUTOPiI0 YKPaiHH B PesiMi IMIOPTY Ta BUBS3EHHA 33 Mew] MHTHOI TepuTopii Yipainn
Y MHTHOMY PeIKHMI eKCTIOpTY,

Ilyskr 27 vactunm 1 Crarr 4 MKY BH3Ha4ae, M0 MHTHI MIaTeXKI CKIAIal0Thed 3:

a) MHTa;

0) aKuMsHOrO MONATKY i3 BEE3ICHMX HA MHTHY TepHTOPII0 YKpalHu Mijiakuusimx
TOBAPIB (poOayKILT);

B) NIOJIaTKy Ha NOJAHY BAPTICTH i3 BBE3CHHX HA MHTHY TePHTOpi0 Ykpainn tosapip
(mponykuii).

Bimmosiano o gacruuu 1 Crarri 272 14 dacTuuu | Crarri 273 MKY Bsisue murto
BCTAHOBIOETLCH HA TOBAPH, 1O BBO3ATHCA HA MHTHY TepHTOpIio YKpailiy, BUBI3HE MUTO
BCTAHOBMOETLCS 3AKOHOM Ha YKpaiHChKI TOBAPH, IO BHBO3ATHCH 34 Mew MHUTHOT
repuTopil Yipaiuu,




3rigHo 3 yactuHolo 4 Cratti 280 msoro Koaekcy BBi3HE MUTO H4 TOBapH, MHTHe
oopMIEHHS SKMX 3MIHCHIOETHCS B MOPSAKY, BCTAHOBACHOMY JUTSl  MiJINPHEMCTE,
HAPAXOBYEThCs 34 CTABKAMM, BCTAHOBICHHMH 3akonom Yipainu «lIpo Mutnuii tapud
Yipainu» Bija 05.04.2001 Ne 2371-11T (nani — Mutaumit tapudy Vpainu).

[Mpu pwomy wacthoro 5 Crarri 280 MKY BuzHauyeHo, Mo BBI3HE MHTO €
mupepeHnifoBaHiM 1010 TOBAPIB, IO TOXOAATH 3 JIEPKKAB, AKI CrilbHO 3 YKpaiHOwO
BXOIATH 10 MHTHHX CO1031B abo yTBODIOIOTL 3 HEIO 30HH BinbHOI TOpriBal. Y pasi
BCTAHOBJICHHS OyIb-AKOTO CrHelialbHoro npedepeHiiifHoro MUTHOTO PEXUMY 3riiHO 3
MIZKHApPOJHHMH JIOTOBOpaMH, 310/1a Ha o0os'a3KkoBicTs SkMX Hagana Bepxosnow Pamoio
Yxpaiun, 3acTocOBYOTLCA npedepentiiiyl cTaBKky BBI3HONO MHTA, BCTaHoBaeH! MUTHHM
Tapudom Yrpainn.

Mo Tosapis, mo noxoare 3 Yipainu abo 3 aepxan - uienis Ceitosoi oprauisanii
Toprisii, abo 3 gepikas, 3 AkuMM YKpaiHa yknana ABOCTOPoHHI aBo perioHansui yroam
OJI0 PEKUMY HAHOLILIIOro COPHUAHHS, 3aCTOCOBYIOTHCS MUILIOBI CTABKH BBIZHOIO MHTA,
peranoBneni MutHuM Tapudon YKpaiiu, SKILo iHIe He BCTAHOBISHO 3aKOHOM.

Jo pewrti ToBapiB 3aCTOCOBYIOTLCSH [OBHI CTABKH BBIIHOIO MHTA, BCTAHOB/ICHI
MuThaum Tapudom Yipainu.

3rigno 3 Murhum tapudom YKpaiHn NiibroBa Ta noBHa CTABKH BBIZHONO MHTA, SKE
CHPABJIACTBLCS 3 TOBAPY (EJIEKTPOEHEPIiT), 1110 BBOIHTHLCH HA MHTHY TepUTOpPio YKpaiuu,
cranoBuTh 2 BicoTkd. Y pasi sactocyBauHs npedepeHuiiinol cTaBKy BBIZHOIO MUTA —
MHTO HE CHIPABIAETLCS.

JIIOUHM  3aKOHO/IaBCTBOM He nepealadeHO BCTAHOBJAEGHHA BHBIZHOIO MuUTA HA
CIEKTPHUHY CHEPIiio.

Bianosijimo no Cratri 215 Tlonarkosoro xogexcy Ykpaiuu sig 02.12.2010 Ne 2755-
VI (nanm — IIKV) eaexrpoeHepria He BXOIHTE 10 NEPeIiKy NiIaKIHIHUX TOBAPIB.

Hlogo nogaTky Ha ROAAHY BapTICTh, TO 3riHo 3 miamyHkramd "B" ta "r" nymkTty
185.1 Crarri 185 TIKY of'ektoM onoparkyBaHHs € onepauii IUIATHHKIB MOATKY 3
BBE3EHHS TOBApiB HA MUTHY TEpHTOPII0 YKpalHH T4 BHUBE3CHHA TOBAPIB 34 MEXKI MUTHOT
tepuropii Ykpaiuu. Ilyuxrom 194.1 Crarri 194, nianyakrom «a» nyaxry 193.1 Crarri
193 ta mynxrom 10 miaposminy 2 nepexijnux nonoxes nporo Kojexcy craska nmomarky
BCTAHOBITIOETRCHA BiJl Da3i ONOJATKyBaHHA NPH BBE3EHI TOBAPIB HA MUTHY TEPHTOPIIO
Ykpainu y posmipi 20 BimcoTkis, a nijnyHxkroM «a» myukry 195.1.1 Crarri 195 Ta
nignyskroM «b» nynxry 193.1 Crarri 193 nsoro Konekcy omepauii 3 susesenus Topapie
3a MeXi MUTHOI TepHTOpii YKpalHi y MHTHOMY DEXHMI €KCIOPTY OIM0JATKOBYIOTECS 3a
HYJIBOBOIO CTABKOIO.

Pazom 3 THM, iH(OPMYEMO, 1110 TPOEKT MONOKEHHS, [1[0 BU3HAYAE aBapiliHi cHTyallii,
KOJIH CKOPOYEHHS MPOIMTYCKHO! CTIPOMOKHOCTI € MOKIMBUM, MOKe OyTH NiAroToRAeHMI AK
OKpeMHH HOPMATHBHHH akT, aje IPYHTYBATHChL BIH MOBHHEH HA BM3IHAYEHHX TOHATTAX
(popc MaxKOpPHHX 0DCTAaBMH, 30Kpema, Oy/b-fiKa HenepenbauysaHa 14/abo HEIBHYHA [1O/1s
4H CHTYyallia mo3a MexxamH KoHTpomo Cucremuoro Oneparopa, M0 BHHHKIZ He 4yepes
BuHy CHeremuoro Oriepartopa 1 SKY He MOKIHBO OYJI0 YHHKHYTH 4H MOJOJATH yciMa
NPUAHATHIMH 3YCHILIAMHM, AKa He Moxe OyTH BUpilleHa 3axomamu, fKi 3 TexXHiuHOI,
(inancoBoi Ta/abo exoHOMIYHO! ToukH 30py Oyan © MommusuMM g CHCTEMHOTO
Oneparopa, sika pakTHino Tpankiack 1 Moxe 0yTH o0’exTHBHO f0BeaeHa, | ska poGuTh
HemoncusuM g Cuetemuoro Onepatopa BHKOHAHHS THMYAcoBo abo MOBHICTIO CBOIX
30008’ A3aHb;



Binnogriaro mo crati 30 3akony Ykpaind «lIpo enexkTpoeHepreTHKY» HOCTYI 10
NPOTYCKHOT CIPOMOKHOCT] MIKIEPKABHAX MEPEK Vkpalui Ui eKCIOpTY eNeKTpHiHOl
eHeprii HAmAETLHCA Ha YMOBaX ayKIiOHY. @ MepeMOkKLEeM AyKIIOHY BH3HAYAETHCS CYD €KT
eIeKTPORHEPTETHKH, AKHi1 3aNporoHyBaB HaHBHILLY uiny. Bianoeijno go 3akony Yxpainu
«I1po uiny Ta LiHOYTBOPEHH: Ta ["'0CnoapehKoro Koaekey YKpaiuu (iHa € BUpaXKeHUM Y
FpOImOBii BAPTOCTI PopMi eKBIBAIEHTOM O/IMHILIL TOBAPY, 110 NiUISIrae npoJIaxKy.

TakuM 9MHOM, HA CHLOTOAHiWHI JeHb AOCTYN JIO MPOIYCKHOT CHPOMOIKHOCTI
MiZKIepaBHUX eJIEKTPUUHIX Mepex Y KpaiHH NOBHHEH OyTH onaveHHii.

Pasom 3 THM 3a3HAYAEMO, 1110 BpaxyBaHHsa y [1opajKy poBe/IeHHS AyKUIOHIB 010
JOCTYITY /IO NPOMYCKHOT CIPOMOMKHOCTI MIZKIEPKABHUX MEpei Vipainu jns eKcrnopry
eNIeKTPHUHOT eHepril BCIX 3ayBakeHb Cekperapiary Enepretnunoro Crinrosapuctsa dyae
IHCHIOBATHCS NAPATCIBLHO 13 BHECEHHAM IMIH 10 HHHHOTO 3aK0H0aBCTBa Y KpaiHu.,

Crin siamiTary, uo YipalHebKa CTOPOHA BBAAAE, 1[0 HA ChOrOAHI BicyTHi Oyih-
Ki MepelKoay 100 BUPILIEHHA 3a3HA4YEHHX NTHTaHb U1 BPEryIOBAHHA CYHEpetinBiX
MUTAHb BLAHOCHO MPOLELYPH PO3MOAINTY MUKAEPKABHOT MPOITYCKHOT CHPOMOKHOCTI Ha
MIZKIEPAKABHHX JITHIAX CleKTponepeiaY Ykpaity, Ta niarpumye Baury MPOTO3HLUICIO 1O/10
HeoOXiAHOCTI  NPMAHATTA  HOBHX  V3MO/UKCHHX  HpaBHil PO3IOALTY  NPONYCKHOT
CTIPOMONKHOCTI J10 TIPOBE/ICHHS PIUHOTO ayKIIOHY Ha 2014 pix.

PazoM i3 Tim. kopucryioumch nponosuiieio CEC mogo ¢niibHOro posrisiy
pekoMeHaiiiift i nponosuiii Cexperapiary Ta BHPILIEHHA [HTAHL 1X JAOTPHUMAHIS,
3BEPTAEMOCH 3 NPOXaHHAM, IHaHOBHUIT nane Konad, po3risiHyTH MOMUIHBICTE  HA
npuknagax inmmx Cropin Jloropopy npo sachyBarHs Eneprernunoro Cnisrosapuctsa |
pepxas-wienis CC, a Takox 13 ypaxyBahHiAM pekoMeHaallii, migaarux B Biakpuromy
Jlueri, pospobuty cunamu daxisuis CEC HOBHH [Topsii0K NPOBEIEHHA AYKUIOHIB 1100
JOCTYNY [0 [PONYCKHOT CIPOMOKHOCT] MIKIEPIKABHIX EIEKTPHYHHX MEPEH Ygpaiin s
eKCIIOPTY Ta IMIOPTY eIeKTPHYHOT eHepril,

3 MOBATO

Jacrynauk MinicTpa ,2‘ C.Hex



Unofficial translation

Director
Energy Community Secretariat
Mr. KOPAC Janez

Dear Mr. KOPAC!

Ministry of Energy and Coal Industry of Ukraine expresses the assurance of its high
respect, and According to the Minutes of Meeting held between the representatives
of Energy Community Secretariat (hereinafter — ECS), Ministry of Energy and Coal
Industry of Ukraine, National Energy Regulatory Commission (hereinafter — NERC),
SE “Energorynok” and NPC “UKRENERGO” in Kyiv on June 12, 2013 we hereby inform
you about the following.

First of all, one should mention that NERC has worked out the draft Amendments
to the Procedure for Auctions of Cross-Border Transmission Capacity Allocation
of Ukrainian Interconnectors for Electricity Export (hereinafter — Procedure) being
at present under public discussions. We hereby provide you with the translation
of the mentioned draft Amendments to the Procedure for ECS consideration (see attached).

Also, according to the Article 13 of the Law of Ukraine «On licensing of certain
kinds of activities”, the activity in energy sector is subject to licensing according
to the specific laws.

Thus, according to the Article 6 of the Law of Ukraine “On nature monopolies”,
activity on energy supply belongs to related markets being regulated by this Law. Article 7
of this Law stipulates that both activity of nature monopolies’ entities in areas, defined
by the Law, and activity of economic entities in related markets are subject to licensing
according to the legislation.

According to the Article 13 of the Law of Ukraine “On electricity”, activity
on production, transportation and supply of electricity in Ukraine is provided subject
to certain license acquisition, granted by the National Energy Regulatory Commission. The
license is granted separately depending on the kind of activity according to the instruction,
conditions and rules of realization of certain kinds of activities, which are approved
by the National Energy Regulatory Commission.

Thereby, in case of realization of activity on electricity supply, economic entity has
to obtain a corresponding license.

NERC issues licenses on rights of conduct of certain kinds of economic activity
in energy sector in accordance with the Instruction on order of license issuance
by the National Energy Regulatory Commission on realization of certain Kkinds



of entrepreneurial activity, which is approved by NERC Regulation dated 06.10.99 Ne 1305
(hereinafter — Instruction).

According to points 2.2, 2.3, 2.5 and 2.6 of the Instruction, in order to obtain
a license on every kind of activity, entrepreneurial activity entity submits the application
(of the set form given in Appendix 1 to the Instruction) to NERC. According to the List
of documents on certain kind of entrepreneurial activity (Appendices 2 - 7, 24, 25),
the corresponding documents are attached to the application.

The list of documents to be attached to the application on license issuance
on electricity supply by non-regulated tariff is defined in Appendix 6 to the Instruction
and includes the following:

e power of attorney on right of representation of the applicant (is necessary),
documents on confirmation of payment for the issuance (re-issuance) of license,
notarized copy of Charter,
description of the announced activity,
document confirming the Standard of owned assets sufficiency
of the entrepreneurial activity entities (copy of accounting reporting form Ne 1
for the reporting period).

According to the point 2.7 of the Instruction, NERC decides on license issuance
during no more than 30 days beginning from the day of the application and corresponding
documents receipt. At present, based on actual licenses issuance by NERC, the average
term for license issuance on electricity supply by non-regulated tariff is 10 working days
beginning from the day of the application and corresponding documents receipt.

We also inform you that as of July 01, 2013 261 economic entities obtained licenses
on electricity supply by non-regulated tariff.

In addition, one should be noted that for the Ukrainian Party it’s fundamental
to agree the technical conditions of export/import electricity supply execution, therefore
TSO requires to agree the following:

1. Direction, maximum capacity of cross-border electricity supply,

2. List of cross-border transmission lines actually used for electricity supply
from/to IPS of Ukraine (or its part) to/from corresponding power systems of neighbouring
countries (energy associations),

3. Settlement period of electricity supply,

4. The order of electricity supply scheduling and electricity accounting by CET,

5. Regulation of supply scheduling,

6. Provision on electricity supply schedule correction when weekly and/or daily
planning,

7. Provision to the effect that unforeseen changes in corrected daily schedules
of electricity supply may be agreed by the TSOs (technical executors) in on-line mode
with further notifications to the Contracting Parties,

8. Provision to the effect that the electricity supplies may be operatively curtailed
or suspended at the moment when Force Majeure occurs,

9. Provision on calculation of actual volume of supplied electricity for the settlement
period taking into account the technical agreements provisions with neighbouring TSOs
and actual electricity flows on cross-border transmission lines indicated in the list,
estimated to the conditions of the supply,

10. Confirmation of obtained EIC code when supplying electricity to Slovakia,
Hungary, Romania and Poland,



11. Provision on operative correction of schedule of non-guaranteed electricity
supply in direction of export from “Burshtyn TPP Island” with confirmation of its
agreement by one or more RG CE TSOs of neighbouring power systems. Operative
correction of agreed schedule of electricity export from “Burshtyn TPP Island” has to be
formalized as Additional Agreements on Emergency Supply Provision or capacity
purchase, etc.

At the same time, we consider reasonable to reflect the mentioned conditions
in the agreement directly with NPC “UKRENERGO”, e.g. in the Contract for Access
to Transmission Capacity of Ukrainian Interconnectors. Or, as it was proposed
by the representatives of ECS on the meeting, introduce the registration of auction
participants and include the mentioned conditions as the obligations of exporter/importer
in the registration form. This issue is under discussion and it will be solved during
the Procedure review.

In addition, we would like to mention that charges and fees are paid
by the electricity exporters and importers in accordance with customs legislation
of Ukraine.

According to part 1 of the Article 75 and part 1 of Customs Code of Ukraine dated
13.03.2012 Ne 4495-V1 (hereinafter — CCU) the Import customs regime may be applied
to the commodities arriving to the customs territory of Ukraine, and Export customs
regime may be applied to the commodities assigned to be removed from the customs
territory of Ukraine and to the commodities already removed outside the customs territory
of Ukraine and being under the customs supervision. At that, payment of customs fees
imposed according to the legislation of Ukraine on the commaodities arriving to the customs
territory of Ukraine in Import customs regime and commodities removing outside
the customs territory of Ukraine in Export customs regime is specified in point 2 of part 3
of the Article 75 and point 2 of part 2 of the Article 83 of CCU.

Point 27 of part 1 of the Article 4 of CCU stipulates that customs fees comprise
the following:

a) duty;

b) excise tax imposed on the excisable commodities (products) imported
to the customs territory of Ukraine;

¢) value-added tax on the commaodities (products) imported to the customs territory
of Ukraine.

According to part 1 of the Article 272 and part 1 of the Article 273 of CCU, import
duty is imposed on the commodities imported to the customs territory of Ukraine,
and export duty is imposed by the law on Ukrainian commodities exported outside
the customs territory of Ukraine.

According to part 4 of the Article 280 of CCU, import duty imposed on commodities
which customs clearance is executed by the order established for the enterprises,
Is calculated according to the rates determined by the Law of Ukraine “On Customs Tariff
of Ukraine” dated 05.04.2001 Ne 2371-III (hereinafter — Customs Tariff of Ukraine).

In addition, part 5 of the Article 280 of CCU stipulates that import duty
is differentiated with respect to the commodities from the countries that, together
with Ukraine, are members of customs unions or form the free trade area with Ukraine.
In case of applying any specific preferential customs regime in accordance with foreign
agreements, consent of obligatoriness of which is granted by Verkhovna Rada of Ukraine



(the Parliament), the preferential import duty rates, defined by the Customs Tariff
of Ukraine, are applied.

The preference import duty rates, defined by the Customs Tariff of Ukraine,
are applied (if other is not defined by the legislation) to the commodities from Ukraine
or countries-members of WTO, or from countries having bilateral or regional agreements
with Ukraine as regards the Most Favored Nation Treatment.

To the rest of commodities full import duty rates are applied, defined
by the Customs Tariff of Ukraine.

According to the Customs Tariff of Ukraine, preference and full import duty rates,
charged from the commodity (electricity) imported to the customs territory of Ukraine,
Is 2 percents. In case of applying the preferential import duty rate — duty is not charged.

Valid legislation does not foresee the application of export duty on electricity.

According to the Article 215 of Tax Code of Ukraine dated 02.12.2010 Ne 2755-VI
(hereinafter — TCU), electricity is not included to the list of excisable commodities.

As regards the value-added tax, according to subpoints "s" and "r" of point 185.1
of the Article 185 of TCU, taxable objects are operations of taxpayers as to importing
commodities to the customs territory of Ukraine and exporting commodities outside
the customs territory of Ukraine. According to point 194.1 of the Article 194, subpoint «a»
of point 193.1 of the Article 193 and point 10 of subsection 2 of the transitional regulations
of TCU, the tax rate is defined from the base of taxation when importing commodities
to the customs territory of Ukraine in amount of 20 percents, and according to subpoint «a»
of point 195.1.1 of the Article 195 and subpoint «6» of point 193.1 of the Article 193
of TCU operations of exporting commodities outside the customs territory of Ukraine
in Export customs regime are taxable on zero rate.

In addition, we hereby inform you that draft provision as regards the emergency
situations, when capacity curtailment is possible, may be prepared as a separate normative
act, but it has to be based on the defined concept of Force Majeure, namely:
any unforeseen and/or unusual event or situation beyond TSO control, occurred through no
fault of the TSO and which could not be avoided or overcome by any effort, which cannot
be resolved by the facilities being feasible for the TSO from technical, financial
and/or economical point of view, which actually happened and may be objectively proved
and which makes it impossible for the TSO to temporarily or completely fulfill
its obligations;

According to the Article 30 of the Law of Ukraine “On electricity”, the access
to the transmission capacity of Ukrainian interconnectors for electricity export is granted
based on the auction, and the wined of the auction is the energy sector entity which offered
the highest price. According to the Law of Ukraine “On Prices and Price Formation”
and Commercial Code of Ukraine, the price is equivalent of unit subject to selling,
denominated in form of monetary value.

Thereby, at present the access to the transmission capacity of Ukrainian
interconnectors has to be paid.

At the same time we inform you that incorporation in the Procedure for Auctions
of Cross-Border Transmission Capacity Allocation of Ukrainian Interconnectors
for Electricity Export all the ECS comments and remarks will be implemented in parallel
with the incorporation of changes to the valid legislation of Ukraine.



We would like to stress that Ukrainian Party believes that at present there are no
barriers for resolving the mentioned controversial issues related to the rules of cross-border
transmission capacity allocation of Ukrainian interconnectors, and we support your
proposal of the necessity to have the new compliant capacity allocation rules adopted
before the annual auction for 2014 is held.

In addition, having ECS proposal regarding the common consideration
of recommendations and comments of Secretariat and join decision on its compliance, we
address you, dear Mr. Kopa¢, with the request to consider the possibility, based on other
Energy Community Treaty countries and EU member states example and taking also into
account the recommendations raised in the Opening Letter, to work out a new Procedure
for auctions of cross-Border transmission capacity allocation of Ukrainian interconnectors
for electricity export and import by the ECS experts.

Sincerely yours,

Sergiy CHEKH
Deputy Minister
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(NERC).
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Dear Mr. Titenko, Vienna, 05 June 2014
UA-ECS/O/05-06-14

| am addressing you in relation to the Draft Regulation of NERC dated 19 May 2014 on Procedure
of online auctions for allocation of transfer capacities of cross-border electricity networks (Auction
Rules) available at NERC’s website for public consultation.

The Secretariat reviewed the draft Auction Rules against Ukraine's obligations as a Contracting
Party to the Treaty establishing the Energy Community, to which it acceded in February 2011. We
believe improvement is still needed in order to achieve compliance with the Energy Community
acquis and our main concerns relate to the following:

— The requirement for a purchase/supply contracts with the Wholesale Electricity Supplier
Energorynok as a precondition for participating in an auction is discriminatory and represents an
administrative barrier to trade. The electricity market should be clearly separated from the
access to interconnectors’ capacity, as the later is a right to system users pursuant to the
Directive 2003/54/EC and not a market. This issue of non compliance was already expressed in
the Opening Letter sent to UA in Case ECS-1/12, and was part of all the follow-up discussions
held with the Ukrainian institutions and companies. The incompliance should be removed with
the new Auction Rules and not as from 2017 pursuant to the new electricity market model.

— Priority reservation of capacity to interconnectors amounts to discrimination and infringes one of
the main principles of Energy Community acquis expressed in Article 7 of the Energy
Community Treaty. All capacity should be allocated at auction and no reservation according to
legislation in advance shall be allowed.

— The draft Auction Rules define only unilateral auctions. Instead, they shall include elements
allowing for joint allocations and a common congestion management procedure, which is a
requirement pursuant to the Congestion Management Guidelines and the Regulation (EC)
1228/2003.

Besides these main concerns, the Secretariat has prepared a comprehensive review and more
detailed comments on specific provisions from the draft rules are available and could be shared if
so requested. However, the concerns expresed above represent essential requirements for
achieveing compliance by Ukraine pursuant to its obligations under Energy Community law, and if
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not addressed with the new Auction Rules the Secretariat will continue with further enforcement
through the dispute setlement procedure initiated in Case ECS-1/12.

Given the importance of the issues addressed, we strongly believe that it would be mutually
beneficial for Ukraine and the Secretariat to coordinate the efforts in elaborating Auction Ruless
compliant with the Energy Community acquis. In that regards, the Energy Community Secretariat
finds of significant importance to discuss the document before its adoption with NERC, as an
institution responsible for drafting and adopting allocation rules, as well as with the transmission
system operator Ukrenergo, as an undertaking responsible for their implementation.

Having that in mind, the Energy Community Secretariat would like to invite experts from both
NERC and Ukrenergo, for a meeting in Vienna in order to discuss in details the draft Auction Rules
in light of their compliance with the Energy Community law.

We would like to propose 17 June 2014 for the meeting in Vienna.

Based on the results of this meeting, the Energy Community Secretariat would be ready to support
an additional meeting between Ukrenergo and its neighbouring TSOs aimed at strengthening TSO
cooperation on cross-border capacity allocation in line with the acquis.

For any further questions or comments related to this proposal, the Energy Community Secretariat
remains at your disposal. We are looking forward to your confirmation at your earliest convenience.

Regards,
On behalf of the Deputy Director/Legal Counsel,
Mr. Dirk Buschle

Rozeta Karova

Energy Lawyer
\ wy
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Copy to:

- Anatolii KHODAKIVSKY!I, Director of Ukrenergo
Oleg SHEVCHENKO, Ministry of Energy and Coal Industry of Ukraine
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(NERC).
19 Smolenska Str.
Kiyv 03680
UKRAINE

Dear Mr. Titenko, Vienna, 22 July 2014
UA-ECS/0/22-07-14

| am addressing you with a follow-up to the very constructive meeting we had with representatives
from the National Electricity Regulatory Commission of Ukraine (NERC), Ukrenergo and the EU
twinning project in Vienna on 21 July 2014 in relation to the Draft Regulation of NERC dated 19
May 2014 on Procedure of online auctions for allocation of transfer capacities of cross-border
electricity networks (Auction Rules). As you are aware, the dicussion on the draft Auction Rules is
a follow up to the Opening Letter sent by the Secretariat in Case ECS-1/12 initiating a dispute
settlement procedure against Ukraine in relation to the procedure for allocation of cross-border
capacity at interconnectors of Ukraine.

We found the meeting very relevant and useful as an expression of the cooperation between the
Ukrainian institutions and companies and the Secretariat, in the process of adopting new Auction
Rules and making the procedure for allocation of cross-border capacity in compliance with the
Energy Community law. Notwithstanding the progress achieved with the current draft Auction
Rules, during the meeting we discussed the main concerns due to which the Secretariat considers
that the draft Rules still fail short of full compliance with the Energy Community acquis, by which
Ukraine is bound as a Contracting Party to the Energy Community. The Secretariat is hereby
sending you - as a summary of the discussions — the Secretariat's view and recommendations of
how the incompliance should be rectified in the finalized version of the Auction Rules.

1. The requirement for a purchase/supply contracts with the Wholesale Electricity Supplier
Energorynok as a precondition for participating in an auction is effectively discriminatory and
represents an administrative barrier to trade. The electricity market should be clearly
separated from the access to interconnectors’ capacity, as the later is a right to system users
pursuant to the Directive 2003/54/EC and the Regulation (EC) 1228/2003. This issue of non
compliance was already expressed in the Opening Letter sent to Ukraine in Case ECS-1/12,
and was part of all the follow-up discussions held with the Ukrainian institutions and
companies.

ECS proposal: The requirement should be removed from the new Auction Rules at present
and not as from 2017 (pursuant to the new electricity market model). In the Secretariat’s view,
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it would not be incompliant with the current legal framework of Ukraine if agreement and debts
to Energorynok are not stipulated as a precondition for participating to auctions for
interconnection capacity, because allowing market participants to bid and effectively obtain
capacity does not mean that they necessarily need to actually use (all, or parts, or any of)
such capacity. If those successful bidders obtain capacity and for a certain reason do not have
electricity (to export) or do not find a buyer of imported electricity, because they do not have a
contract with Energorynok, or have a debt towards this entity, they are allowed to freely
transfer it on the secondary basis, or they will lose the obtained capacity at the time of
nomination on the use-it-or-lose-it (UIOLI) or use-it-or-sell-it (UIOSI) principle.

In this manner, all interested market players can participate to the auctions and will not be
discriminated in any way against each other; and the UIOLI or UIOS! principles will ensure that
the (excess) capacity is used or allocated in the next auction. This allows clear separation of
the electricity market and the access to capacity at interconnectors where Ukrenergo is only
tasked to deal with the allocation of the interconnectors’ capacity in compliance with the EU
acquis. In any case, if a Law or another act strictly requests such a precondition it does not
need to be repeated in the Auction Rules.

2. Priority reservation of capacity to interconnectors amounts to discrimination and infringes one
of the main principles of Energy Community acquis expressed in Article 7 of the Energy
Community Treaty. All capacity should be allocated at auction and no reservation according to
legislation in advance shall be allowed.

During the meeting it was explained that priority reservation of interconnectors capacity only
relates to possible exemption from TPA in decisions for exemption regarding new infrastructure,
which can be considered and decided by NERC, on a case-by-case basis only.

ECS proposal: In order to ensure that no other exemption from TPA will be possible, and
access to interconnectors shall be granted by Ukrenergo without discrimination, the Auction
Rules shall contain one provision reading: “Priority access to interconnectors, within these
Auction Rules, is only limited to possible temporary exemptions granted by NERC, in relation
to new infrastructure pursuant to the procedure developed in accordance with the Electricity
Market law.”
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3. The draft Auction Rules defines only unilateral auctions. Instead, they shall include elements
allowing for joint allocations and a common congestion management procedure, which is a
requirement pursuant to the Congestion Management Guidelines and the Regulation (EC)
1228/2003.

In the discussion it was underlined that Ukrenergo has already been considering and is planning
soon to take the step of introducing coordinated auctions which is mainly a matter of available
electronic platform and practical experience, with no principle legal obstacle. Therefore, the
Auction Rules should address the required provisions for full compliance and to have them
implemented according to their applicability (per border and/or direction).

ECS proposal: In order for Ukraine to comply with the obligation for applying common
congestion management method and procedure for the allocation of capacity, the Auction
Rules shall introduce one provision stipulating a possibility for either joining any of the
existing common procedures, such as CAO, or to ensure establishment of any other
common procedure with neighboring TSOs. Such provision may read: “The fransmission
system operator shall cooperate with neighbouring transmission system operators on
coordinating congestion management methods and implementing common allocation
procedures. The transmission system operator shall be entitled to delegate the allocation of
interconnection capacities and the provision of secondary trading to a regional platform.”

These three concerns represent essential requirements for achieveing compliance by Ukraine
pursuant to its obligations under Energy Community law, and if not addressed with the new
Auction Rules the Secretariat will continue with further enforcement through the dispute setlement
procedure initiated in Case ECS-1/12. The Secretariat believes that the proposals for overcoming
the outlined incompliance could be implemented within the existing Ukrainian legal framework.
Please note however, that this is without prejudice to any amendment of the primary law regarding
implementation of the Third energy package when any further incompliance with Energy
Community law shall be addressed.

Besides these main concerns, the Secretariat has already submitted to NERC a comprehensive
review and detailed comments on specific provisions from the draft Auction Rules and since
concerns regarding those comments were not raised by the Ukrainian representatives during the
meeting, the Secretariat presumes that they could be implemented in the finalised Auction Rules.
Some of these aspects such as the definition of “product”, the treatment of consumers/generators
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in the scope of market participants allowed to participate in the allocations, aspects of imports and
transits of electricity etc, were discussed at the meeting and it is Secretariat’s strong advice to
consider their adequate application. In case however NERC has further questions or problems with
implementing any of those remarks, the Secretariat is at your disposal for clarification.

Finally, during the meeting the Ukrainian representatives informed that the framework Access
Agreement that shall be signed by all intersted auction participants shall be developed and
published together with the Auction Rules as an Annex. In this line, the Secretariat would like to
draw your attention and to invite you developing and publishing also a form for the bank guarantee
togetehr, as an Annex to the Auction Rules. Since submitting a proper financial guarantee is one of
the preconditions for participation to the auctions, having a clear form and information on how such
guarantee should look like is very important for compliance with the principle of legal certainty. For
that reason, we are sending you attached the Hungarian example that you could use as a model.

As a next step, the Secretariat expects to receive the finalized version of the Auction Rules and to
follow their timely implementation. In case you have difficulties and/or problems and you need
more information or explanation during the drafting process, please do not hesitate to write an
email or call us directly.

Regards,
On behalf of the Deputy Director/Legal Counsel,
Mr. Dirk Buschle

Rozeta Karova
Energy Lawyer

,R‘[,{AWL

Copy to:

—~ Kostiantyn V.USHCHAPQOVSKY!I, Direktor of Ukrenergo
— Oleg SHEVCHENKO, Ministry of Energy and Coal Industry of Ukraine
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Hauionanssa kowicis, mo 3milcHioe AEPXKABHE DPEryNIOBaHHSA y cepi
CHCPTETHKH, BHCJIOBIIOE CBOIO II0Bary Ta LIMPY BASYHICTD Cekperapiary
Eneprerrunoro CrisroBapucTBa 3a IpyHTOBHMI amaia Ta HeTallbHi KOMeHTapi 1
NPOTOSMII OO MONONKEHb INpoekTy Ilopsaxy NIPOBEJCHHS E©IEKTPOHHHX
aYKUIOHIB 3  PO3MOLNINEHHS IPOIYCKHOL CIIPOMOXKHOCT!  MIXKIIEpIKABHUX

| €JIEKTPUYHUX Mepex (nani-Ilopsigox).

Y To#t xe uac, Ha xymky Kowmicii, nagani Cexperapiatom Erepretuamoro
CriBTOBAapHCTBA KOMEHTAp! Ta NPOMO3UILT B GiMbiil MIpl CTOCYIOTLCS HONOKEHE
Ta TEPMIHONOTI], BU3HAYEHHX 3aKOHOM Yxpaiuu «IIpo sacami GyHKUioHYBaHHS
PHHKY €IIEKTPUYHOI eHeprii Ykpaiam» (nani — 3akon Ykpainu).

Tax, Bpaxosyiounm Te, wo ITopamok Gys po3pobneBHi Ha BHKOHAHHS
3akoHy VYKpaiHH, B MNOJOKEHHIX Hopsaky BuHKOpHCTOBYeTHCS —moHSTTS
“enepeonocmananeiiuky, y 104 vac sx nponosuuii Cexperapiary Enepreruunoro
CriBTOBapHCTBa BKa3yIOTh HA HEOGXiNHICTH BHKOPHCTAHHA MOHATTS «y4YaCHHK
PHHKY», [0 B IICBHIA MIpi HE KOPECIIOHIYETHCS 3 [10JIONKCHEIM 3akoHy Ykpainy,
OCKIJIBKM HOTO IONOXEHHAMH BH3HAYEHO, 1O «docmyn 0o  nponycknoi
CHDOMONCHOCIL MIJICOEPIICABHUX  eNEKMPUYHUX MEPENC 3 Memoio 30iiicuenms
onepayiti 3 excnopmy ma /abo IMROPMY — enekmpuynoi eHepzii  maiome
CHEPEOROCIMAANOHUKIL AKI MAIOMb  NiYeH3io wa 30iicnenns QisavHocmi 3
ROCMAanHA eNeKmpUYHoOl enepaily.

[opsixoM Taxox BH3HA4eHO, MO KOCTYN A0 NPOITYCKHOI CIPOMOXKHOCTI
MDKIEPHABHUX eNeKTPUIHEX MEpPeXk HATAEThCH BHKIIOYHO 3 METOIO 3AiACHEHHS
onepauiit 3 excnopmy ma /abo imnopmy CJIEKTPHYHOI €Hepril, B TOH yac sk B
pexomenpauisx  Cexperapiaty EHepreTHaroro CuisroBapucTtsa HueTnes mpo



AOCTYIl 10 MPOIYCKHOI CIPOMOXHOCTI MIDKIEPI)KABHHX EJIEKTPHYHHX Mepex
HaJA€eThCA 3 METOIO #1epedayi eNneKTPHUYHOT eHepril,

He B moBHid wMipi 3po3ymino HeoOXimHicTh 3aMiHH NONOXeHb, IO
CTOCYIOTECS hpiopumemtozo O0ocmyny Ha immi, ockinbku 3akoHoM VYkpaiunm
BU3Ha4YeHO, o «JlomarkoBi (30inbIUeHi) oGCArH mpomyckHO! CIIPOMO’KHOCTI
MIDKJEPXKaBHUX €NEeKTPHIHIX MEPEX, CTBOPEH] 3a paxyHOK iHBeCTHIiH IOPHIIMYHOT
0cobu, 0 He € N0B’32HOK NPAMO a0 OII0CEePeIKOBAHO BiHOCHHAMHA KOHTPOIIO
3 IIANPUEMCTBOM, SKE 3AIMCHIOE LEHTpaTizoBaHe OMCIIETYEPChKE YIIPaBITIHHS
00’€NHAHOIO EHePreTHYHOI CHCTEMOI0 YKpaiHH i nepeaavyy eNeKTPUIHOI eHepril
MATiCTpaTbHUMK Ta MDKAEPKABHUMH CNEKTPHIHMME MEPEXaMH, MOXKYTb Oytu
3BUIbHEH! Bl IIPOLeypH €JIEKTPOHHOTO ayKuiony» Ta «[IpioputeTHuil JOCTYII IO

_JOIIATKOBOTO_ (301nb1IeHO0) QBCATY TPOIYCKHOL CHPOMOXKHOCT]. MAIOTE- 0COBH, 38— - —
PaxyHOK IHBeCTHUIH sxux Binbynocs 36iblueHHS MPORYCKHOT CIIPOMOXHOCT
MDKAEPKABHUX ENEKTPHYHHX MEpeX», 1o Ha AyMky Kowmicii y IOBHIH Mipi
BifnoBifae Bumoram Pernamenty Ne 1228/2003 €Bpomneiicskoro Ilapnamenty Ta
Pann Bin 26 uepsra 2003 poxy Hpo yMOBH HOCTYIY ZO MepeXi MDKHapOIHOrO
0OMIHY e/leKTpoeHeprielo. ,

Bpaxosyroyn 3asHauene, Komicis BBaxkae 33 MoxuBe 3arpoNOHYBaTH
Cexperapiaty Enepreruunoro CiBroBapHcTBa CIITBHO 3 YKPAalHCBKOIO CTOPOHOIO
NPOXOBXKHKTH po0OTY IIONO ONpALOBAHHA Ta 3a HEOOXigHOCTI po3pobKH
HeOOXIAHUK 3MIH MO Qil0YMX HOPMATHBHO-NIPABOBHX AaKTIB, SKi PETryNIOIOTE
HISUTBHICTE y cdepl elnexTpoeHepreTHKH YKpaiHH 3 ypaxyBaHHAM IOJOXKEHb
Pernamentis Ta J{upextus, siki AllOTE B eHepreTHuHii chepl €BponeficrKoro
Corozy.

3 11oBaroo,
["onosa Komicii / ™ C. Titenxo
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National Commission for State Energy Regulation sincerely thanks the
Energy Community Secretariat for thorough analysis and detailed comments to the
provisions of the draft Procedure of online auctions for allocation of transfer
capacities of cross-border electricity networks (hereinafter — the Auction Rules).

However, in Commission opinion, comments provided by the Energy
Community Secretariat are related mostly to the provisions and definitions
determined by the Law of Ukraine “On the principles of electricity market
operation in Ukraine” (hereinafter — the Law).

So, taken into account that the Auction Rules have been developed to
implement the Law, the definition “energy supplier” is used in the provisions of
the Auction Rules, while the ECS proposals indicate the need to use the definition
“market participant”, that to some extent is not in line with the provisions of the
Law, as it states that “access to the capacity of cross-border electricity networks
with the aim to perform activity of export and / or import of electricity have the
energy suppliers, which received the license to perform activities from electricity
supply”.

The Auction Rules also defines that access to the capacity of cross-border
electricity networks is provided only with the aim to perform activity of export
and / or import of electricity, while the ECS recommendations envisage access to
the capacity of cross-border electricity networks with the aim to transmit
electricity.

It is not completely clear the need to replace provisions related to priority
access with other provisions, since the Law defines that “New (incremental)
capacity of cross-border electricity networks, built at the expense of investments of
legal person, which directly or indirectly does not exercise the control over an
undertaking performing centralized dispatching of united energy system of Ukraine



and transmission of electricity through transmission and cross-border electricity
networks can be exempted from the procedure of online auction” and “Priority
access to new (incremental) capacity have the entities at the expense of which
investments and the increase of capacity of cross-border electricity networks took
place”, that in Commission opinion is completely in line with the requirements of
Regulation (EC) No 1228/2003.

Taking into account above mentioned, Commission considers as possible to
offer the Energy Community Secretariat to continue together with the Ukrainian
side the work on reviewing and if needed the development of necessary
amendments to electricity legislative framework in force, taking into account the
provisions of EU Regulations and Directives in energy sector.

Sincerely yours,
Chairman of NERC S. Titenko
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H.E. MR. IHOR NASALYK
MINISTER OF ENERGY AND COAL INDUSTRY OF UKRAINE

Vienna, 14 March 2017
UA/MIN/dbu/07/14-03-2017

REF. Reasoned Opinion in Case ECS-1/12

EXCELLENCY,

Please find attached a Reasoned Opinion in relation to the Case ECS-1/12 addressed to your
attention.

Sincerely,

3)
/

/
uschILeﬂ/’

Deputy Director and Legal Counsel of the Energy Community Secretariat
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Reasoned Opinion
in Case ECS-1/12

Introduction

According to Article 90 of the Treaty establishing the Energy Community ("the Treaty" or
"EnC"), the Secretariat may bring a failure by a Party to comply with Energy Community law
to the attention of the Ministerial Council. Pursuant to Article 10 of the Procedural Act No
2008/01/MC-ENC of the Ministerial Council of the Energy Community of 27 June 2008 on the
Rules of Procedure for Dispute Settlement under the Treaty ("Dispute Settlement
Procedures"), the Secretariat shall carry out a preliminary procedure before submitting a
reasoned request to the Ministerial Council.

On 4 January 2012, the Secretariat received a complaint concerning the cross-border
capacity allocation organized by the Ukrainian transmission system operator Ukrenergo. The
complaint under Article 90 of the Treaty was registered under Case ECS-1/12. On 7 June
2012, the Secretariat received another complaint against Ukraine related to the same issue
— allocation of cross-border capacity and the auctions organized by the Ukrainian
transmission system operator Ukrenergo. Finally, on 30 October 2014, the Secretariat was
addressed with a third complaint related to the same issue. Since the three complaints
concerned the same subject matter, they were joined under the same case number pursuant
to Article 5(2) of the Dispute Settlement Procedures.

The Ministry of Energy and Coal Industry of Ukraine (“the Ministry”) was notified already of
the first complaint and the Secretariat’s assessment of the Auction Rules during a mission
on 14 to 16 March 2012 in Kiev. On 4 April 2012 the Secretariat sent a letter to the Ukrainian
Deputy Minister. In that letter, the Secretariat offered its assistance to Ukraine in drafting new
Rules for allocation of cross-border capacity, and suggested Ukraine organizing a working
meeting, inviting representatives from all interested parties in the country, such as the
National Electricity Regulatory Commission (“NERC”) and the transmission system operator.
To support this, the Secretariat sent its assessment of the Auction Rules also to NERC. The
issue of non-compliance of the Auction Rules was raised also at the Day of Ukraine in the
Energy Community held on 19 April 2012 where a large delegation of Ukrainian
representatives visited the Secretariat.

In absence of any response from the Ukrainian authorities, and given the importance of
cross-border capacity allocation for the establishment of an internal market as pursued by
the Treaty establishing the Energy Community, on 26 February 2013, the Secretariat sent an
Opening Letter to Ukraine under Article 12 of the Dispute Settlement Procedures. In the
Opening Letter, the Secretariat preliminarily concluded that Ukraine fails to comply with
Articles 7 and 41 of the Treaty, Articles 3(1), 9(e), 20(1) and 23(2)a) of Directive 2003/54/EC,
Articles 1, 2(1), 4, 6(1), 6(2), 6(4) and 9 of Regulation (EC) 1228/2003, Sections 1.1, 1.2, 1.6,
2.1, 2.7, 210, 2.12, 2.13, 5.6 and 6.1 of the Congestion Management Guidelines by
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maintaining in force the Auction Rules adopted by NERC and by their application by the
system operator Ukrenergo. Under Article 2(2) of the Dispute Settlement Rules, a violation
of Energy Community law by public authorities such as NERC or public companies such as
Ukrenergo is attributable to Ukraine as a Contracting Party to the Treaty.

(5) The Opening Letter set a deadline of two months for a reply by the Government of Ukraine.
In its reply to the Opening Letter dated 22 April 2013, the Government did not contest the
presentation of the national legal and factual situation. The Secretariat's preliminary
assessment expressed in the Opening Letter has not been refuted and the concerns related
to non-compliance of the procedure for allocation of cross-border capacity have not been
contested. The Ukrainian reply acknowledged that some of the issues of concern are linked
to the existing market model of the Ukrainian electricity market that was expected to be
changed with a new Electricity Market Law, which was in the process of adoption at that time.

(6) Having assessed the information and arguments put forward in the Reply, as well as all the
follow-up activities undertaken for rectifying the breaches identified in the Opening Letter
(detailed in Section 11.3 below), the Secretariat considers that the argumentation provided
therein as well as the development in electricity sector reform until today do not change its
finding of an infringement of Energy Community law.*

(7) The concerns of the Secretariat concerning the non-compliance of the procedure for
allocation of cross-border capacity in Ukraine have been expressed in its Implementations
Reports since 2013.2

(8) Under these circumstances, the Secretariat decided to submit the present Reasoned
Opinion.

Il. Factual background
1. The electricity sector in Ukraine

(9) The electricity market of Ukraine is organized according to a single buyer model, based on
the Electricity Sector Law of 1998.2 The wholesale electricity market of Ukraine (WEM)
functions based on an agreement between the participants of the wholesale electricity market
of Ukraine (“the WEM Agreement”) and the conditions and requirements of the WEM Rules.*
The Agreement and its amendments have been approved by NERC as well as by the
Antimonopoly Committee of Ukraine. There are no direct bilateral contracts with consumers,

! The Secretariat will make a reference to the Reply as well as to the amendments to the legislative framework in the Legal Assessment
in Section IV of the Reasoned Opinion where appropriate.

2 ECS, Annual Implementation Report, 1 August 2014, p.188; ECS, Annual Implementation Report, 1 August 2014, p.159

8 Law of Ukraine ‘On electricity’ No. 575/97-BP, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the last
amendments and additions from 16.07.2015

4 Rules on the Wholesale Electricity Market of Ukraine as Annex 2 from 2015 to the Agreement between members to the Wholesale
Electricity Market of Ukraine, 15.11.1996 as amended last time on 17.02.2012
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and there is no functioning balancing market and market of ancillary services. Instead, they
are an integral part of the WEM Agreement. All participants of WEM must sign the WEM
Agreement with the administrator of the market, Energorynok as a precondition for obtaining
a status of member to the WEM. This Agreement defines the target and conditions of energy
activities, rights and obligations of WEM participants together with their responsibility towards
the WEM. The WEM is the exclusive wholesale market place in Ukraine, any other wholesale
trade in electricity is prohibited.®

(100The WEM Rules are an integral part of the Agreement and define the mechanism of
functioning of the WEM, the procedure of load allocation between generating units, the
procedure of setting the electricity generation price and the electricity wholesale market
price.®

(11)The State owned enterprise Energorynok acts as market administrator for the WEM. It
purchases all the electricity produced by the generators or imported for sale in Ukraine,
except for the electricity used by generators for their own needs, electricity produced by
CHPs and supplied to consumers on their territory, and electricity produced in small power
units.” Energorynok also sells electricity for export to the winners of auctions for access to
cross-border transmission capacity organized by the transmission system operator
Ukrenergo, under prices regulated by NERC.

(12)The Ministry ensures the long-term and medium-term planning of the WEM through
elaboration and update of a projected balance of electricity of the Integrated Power System
of Ukraine,® pursuant to an Order of the Ministry of 2016 approving the procedure for
preparing the annual and monthly balance of electricity.®

(13)This Order defines the imbalance of electricity as the difference between the volume of
production and import of electricity on the one hand, and consumption and export of electricity
on the other. It further stipulates that if the proposals by the generation companies do not
lead to a balance of production and consumption, no later than 25 October of the year
preceding the settlement, the Ministry shall decide on balancing generation with demand of
electricity, based on a draft electricity balance from Ukrenergo. This balance may be done
via:

— increase/decrease of generation from nuclear power plants (if technical possible),
— increase/decrease of generation from thermal power plants(if technical possible),

5 Subparagraph 15 of paragraph 4 of Title VI of the Law of Ukraine ‘On the principles of the functioning electricity market in Ukraine’ Ne
663-VII as from 24.10.2013 amends the Article 15 of the Electricity Sector Law1998.

5 Article 15 of Electricity Sector Law of 1998

" There are a number of exceptions as to the sale of electricity on wholesale electricity market, introduced by changes of the Electricity
Sector Law as well as Cabinet of Minister’s decrees.

8 Para.4.5 of Regulation of the Ministry, approved by Decree of the President of Ukraine No382/2011, dated 06.04.2011.

® Order of the Ministry, “On approval of the preparation procedure of annual and monthly forecast balance of electricity of IPS of
Ukraine”, No.521, dated 26.08.2016
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— increase/decrease of export,
— organize import,
— limitation the volume of electricity consumption by energy suppliers.

(14)Electricity transmission is operated by the State owned company Ukrenergo, which owns and
operates the high voltage network including cross-border interconnection lines.

(15)The power system of Ukraine is interconnected as a part of the Integrated Power System in
synchronous parallel mode with the Unified Power System of the Russian Federation.
Ukrenergo operates export transmission capacities primarily with Russia (3000 MW),
Moldova (700 MW) and Belarus (900 MW).%° These interconnections are used in the first
place to provide security in the balancing of the system of Ukraine in cases of emergency.
There is usually no commercial utilization of those capacities except of the interconnection
with Moldova (which belongs to the main system of Ukraine and transits through Moldova
back to Ukraine to supply the electricity in the region of Odessa).

(16)Only a smaller part of the Ukrainian power system is linked with the synchronized European
ENTSO-E network through the isolated Burshtyn island in western Ukraine which disposes
of an installed generation capacity of 1950 MW.!! After internal consumption, the Burshtyn
island’s export capacity ranges between 500 MW and 650 MW (550 MW in summer).1? As
regards the interconnector capacities linking the Burshtyn island to the ENTSO-E network,
the NTC values are Ukraine — Hungary: 800 MW; Ukraine — Slovakia: 400 MW and Ukraine
— Romania: 400 MW. However, only around 550 MW of the total interconnectors’ capacities
are used for export.

(17)Hence, in Ukraine cross-border capacity is used for export to the European Union Member
States only in the amount of electricity available for export; i.e. electricity produced locally in
the Burshtyn island after satisfying the demand of the domestic customers located in that
territory.

(18)As detailed in the Opening Letter,® in the period 2011-2013 there was more demand for
interconnection capacity than was actually put on auction and the only undertakings being
allocated cross-border capacity eventually were from the DTEK group (DTEK Shidenergo
and DTEK Trading). This practice continued even in the aftermath of the Opening Letter; only
approximately 500MW of the available 1600MW capacity has been allocated at auctions.
Namely, at the annual auction for 2017 (auction held on 19 December 2016),** only 500 MW

Annual Report of NEURC for 2015 (table 2.2.3.) http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit NKREKP_2015.pdf

11 Burshtyn power plant (2351 MW), Kaluska Combined Heat and Power plant (200 MW) and Tereblya-Rikska hydroelectric power plant
(27 MW) are the generation plants installed in this area.

12 hitp://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit NKREKP_2015.pdf

13 Opening Letter in Case ECS-1/12, p.2

14 http:/iwvww.ukrenergo.energy.gov.ua/Pages/ua/DetailsNew.aspx?nID=3388&urINews=/pages/ua/auctionresults.aspx
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of cross-border capacity have been allocated for Burshtyn Island (450 MW at the
interconnector with Hungary and 50 MW at the interconnector with Romania).

(19)In 2015, again DTEK Trading was awarded capacity for interconnectors between Burshtyn
Island and ENTSO-E (with Slovakia, Hungary, Romania). For 2016 *® DTEK
Pavlogradvugillya and ERU Trading LLC were awarded cross border capacity for exports
from the Burshtyn Island. At that auction for 2017, DTEK Trading and ERU Trading LLC
have been awarded interconnection capacity export to Romania, and ERU Trading LLC,
DTEK Trading, Donbasenergo and TEK LLC were awarded cross border capacity for export
to Hungary.

(20)In relation to the interconnection with Moldova, the situation is different. The two electricity
systems operate synchronously, the interconnection lines are also not congested and the
interconnection capacity between the two countries is sufficient for an increased cross-border
trade. Those interconnectors are also used for export of electricity to Moldova. This was
visible also from the results of the annual auctions held by Ukrenergo as detailed in the
Opening Letter.!” Only DTEK Shidenergo was winning the annual auction for all capacity at
the interconnector with Moldova. The Opening Letter sent in February 2013, provided details
on the annual auctions held in 2010, 2011 and 2012.18 Only 200 MW of interconnectors’
capacity between Ukraine and Moldova have been allocated at the first two auctions, and
700 MW at the auction in 2012.

(21)After the Opening Letter has been sent, at the annual auction for 2015, DTEK Shidenergo
was again awarded cross border capacity for export to Moldova. In 2016, Donbasenergo and
DTEK Pavlogradvugillya were awarded cross border capacity and in 2017 DTEK
Pavlogradvugillya, DTEK Trading, Donbasenergo, Ukrinterenergo, ERU Trading were
awarded cross border capacity for export to Moldova. At the annual auction for 2015 (held
on 18 December 2014) 350 MW interconnectors’ capacity has been allocated,'® and at the
annual auctions for 2016 (annual auction held on 15 December 2016)° and 2017 (auction
held on 19 December 2016)%* 200 MW were allocated at each auction.

15 http://www.ukrenergo.energy.gov.ua/Pages/ua/DetailsNew.aspx?nID=2135&urlINews=/pages/ua/auctionresults.aspx
16 http://www.ukrenergo.energy.gov.ua/Pages/ua/DetailsNew.aspx?nlD=3425&urlNews=/pages/ua/auctionresults.aspx
17 Opening Letter in Case ECS-1/12, p.2

18 Opening Letter in Case ECS-1/12, Section l.a), p.2

19 http://www.ukrenergo.energy.gov.ua/Pages/ua/DetailsNew.aspx?nliD=2135&urlNews=/pages/ua/auctionresults.aspx
2 http://www.ukrenergo.energy.gov.ua/Pages/ua/DetailsNew.aspx?nID=2135&urlNews=/pages/ua/auctionresults.aspx
21 http://www.ukrenergo.energy.gov.ua/Pages/ua/DetailsNew.aspx?niD=3388&urlNews=/pages/ua/auctionresults.aspx
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2. The legal framework governing the allocation of cross-border capacities in
Ukraine at the moment of sending the Reasoned Opinion

a. Primary legal framework

(22)Before the adoption of the Electricity Market Law?? of 2013, the Electricity Sector Law of 1998
was governing the allocation procedure and was providing a legal basis for adoption of
Auction Rules by NERC.

(23)The Electricity Market Law adopted in 2013 came into force on 1 January 2014.2% Article 10
of the Electricity Market Law governs the allocation of cross-border capacity. However, the
Law was structured in a manner that the main part of the Law, introducing a new electricity
market model, enters into force only on 1 July 2017. At the same time, extensive and detailed
provisions are governing the transitional period between the entry into force of the Law in
January 2014 and expected start of functioning of a new electricity market model in July
2017. This means that Article 10 of the Electricity Market Law governing the cross-border
allocations of capacity should come into force three years after entry into force of the Law,
on 1 July 2017, when the new market model was supposed to become effective.

(24)In the transitional period, since both the Electricity Sector Law of 1998 and the Electricity
Market Law of 2013 continue to exist in parallel, the Electricity Market Law amended Article
30 of the Electricity Sector Law of 1998 governing allocation procedures. Those changes to
Article 30 of the Electricity Sector Law entered into force on 1 December 2014 and are to be
applied by 1 July 2017, provided that the new electricity market model is introduced by then.

(25)However, as from the adoption of the Electricity Market Law in 2013 until the time of issuing
this Reasoned Opinion, the Electricity Market Law of 2013 has not been implemented and
work on a new electricity market model, the precondition for enforcing the main text of the
Law, has not been performed. Therefore, the electricity market in Ukraine is currently still
governed by the transitional provisions of the Electricity Market Law, which are based on the
model established and governed by the Electricity Sector Law of 1998.

(26)In parallel to the envisaged implementation of the Electricity Market Law, in the last couple
of years, a new Electricity Market Law transposing the Third Energy Package?* was drafted
by a Working Group set up within the Ministry. However, the draft Law has not been adopted
yet. Even if adopted immediately, the latest version of the draft Law envisages a new
transitional period until July 2019 at the earliest before the new market model would enter
into force. In the meantime, the WEM operated by Energorynok established by the Electricity

22 Electricity Market Law, No 663-VII, dated 24.10.2013

2 According to Section VI — Final and transitional provisions — the Law comes into force on the first day of the month following the
month of publication, and the first publication was in "The Voice of Ukraine" on 07.12.2013

24 The deadline for transposing the Third Energy Package expired on 1 January 2015.
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Sector Law of 1998 would again remain in force. Therefore, the primary law provision
governing the allocation of cross-border capacity would remain Article 30 of the Electricity
Sector Law, as amended by the Electricity Market Law of 2013.

(27)Pursuant to Article 30 of the Electricity Law 1998, as amendment by the Electricity Market
Law of 2013,° an electricity supplier intending to export electricity shall purchase the required
volume on the WEM of Ukraine under WEM prices, established by the WEM Rules and
approved by NERC. In order to export (or import) electricity, the energy undertaking in
question needs a license for electricity supply and may not have any outstanding debts for
electricity purchased at the WEM. The transmission of electricity intended for export is to
based on a contract concluded with Ukrenergo. The contracts on capacity rights are awarded
by way of auctions. After the auction takes place, Ukrenergo enters into an agreement on the
access to the cross-border transmission capacity for export of electricity with the winner of
the auction. The terms and conditions of these contracts are to be approved by NERC.

(28)Article 30 of the Electricity Sector Law of 1998 as amended, does not govern in details the
procedure for import of electricity. However, according to Article 15 of the Electricity Sector
Law of 1998 as amended by the Electricity Market Law of 2013 and the WEM Rules, all
imported electricity is to be sold to Energorynok at prices defined by NERC, and any other
wholesale electricity market is prohibited.

b. Secondary legal framework

(29)The allocation of cross-border capacity for export at all interconnectors in the Burshtyn island
as well as with Moldova and Belarus is performed through auctions according to Auction
Rules adopted by NERC. Based on the Electricity Sector Law, until December 2012, the
auctions were held according to the Auction Rules adopted in 2009.2° Afterwards, Auction
Rules adopted by NERC in December 2012%” have been applied. Under those Rules, the
interconnectors’ capacity was sold at a price regardless of whether congestion occurs.?®

(30)Those Auction Rules of 2012 were subject to the Opening Letter initiating the infringement
proceedings against Ukraine in the present case.

% pParagraph 30 of the Title VI ‘Final and transitional provisions’ of the Law of Ukraine Ne 663-VII ‘On the principles of the functioning
electricity market in Ukraine’ as from 24.10.2013.

2 Decree on approval of the Procedure of Auctions Relating to the Access to the Transmitting Capacity of Ukraine’s International Power
Grids for the Purpose of Electric Power Export adopted by National Power Industry Regulatory Committee of Ukraine, No.1207, 22
October 2009 (hereinafter, Auction Rules from 2009)

27 Resolution on approval of the Procedure of holding auctions for access to the cross border capacity of cross border electric networks
of Ukraine for export of electric energy No.1450, 8 November 2012, that became effective on 17 November 2012 after being registered
in the Ministry of Justice and being published on the official website (hereinafter, Auction Rules of 2012).

2 Article 1(2) Auction Rules of 2012
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(31)The Auction Rules from 2012 were amended several times before being replaced by the
Auction Rules from February 2015 that are now applied by Ukrenergo.?®

(32)The Auction Rules of 2015 have been adopted on the basis of Article 30 of the Electricity
Sector Law of 1998 as amended by Electricity Market Law from 2013.

(33)The Auction Rules of 2015 define the procedure for organizing and performing electronic
auctions on access to cross-border capacity of electricity networks for export and/or import
of electricity.® The auction office, which is defined as “enterprise providing centralized
dispatching control over Interconnected Power System of Ukraine”, i.e. Ukrenergo, is
responsible for organization and holding the electronic auctions.3! Yearly, monthly and daily
explicit auctions are to be organized.®? In case of no congestion, the capacity is allocated
free of charge, whereas in case of congestion, the marginal price is equal to the minimum
bid price satisfied of all bids.33

(34)Those rules are closely linked with and depend on the electricity market model currently in
place in Ukraine as explained above, and as defined in the Electricity Sector Law of 1998 still
applied to date. Only energy suppliers are allowed to participate in auctions, and in order to
participate they have to acquire the status of allocation participant.3* Ukrenergo, verifies if
the supplier has the status of WEM participant, whether it has open debts for electricity
bought from the WEM and whether it has a supply license.® The approved allocation
participants have to pay a guarantee fee or to provide a bank guarantee, which is calculated
by multiplying the maximum value of the bid price and the maximum value of capacity in MW
planned to be obtained.*® Approved allocation participants are not allowed to take part in
auctions in case they have financial obligations towards the auction office or if their supply
license is canceled.?” In case the allocation participant has not made any bid in any auction
during a period of a year from the date of registration, its registration as allocation participant
is withdrawn. 38

(35)If the applicant has been successful with its bids in the auctions, and has been allocated
certain cross-border capacity on the yearly or monthly auctions, it can lose that capacity in
case it does not submit its daily hourly schedule,* and the costs paid for the unused capacity
are not compensated to the participant. Also, in case a participant has been allocated

2 NEURC, "On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines" No. 176 dated
12.02.2015

30 Article 1.1. Auction Rules of 2015

31 Article 2 Auction Rules of 2015

32 Article 4 Auction Rules of 2015

33 Article 10.1 Auction Rules of 2015

34 Article 5 Auction Rules of 2015

35 Article 2.2. Auction Rules of 2015

36 Article 6.3 Auction Rules of 2015

37 Article 6.14 Auction Rules of 2015

38 Article 5.11 Auction Rules of 2015

39 Article 12.4 and 12.8 Auction Rules of 2015
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capacity in a yearly auction, and during one month it uses the obtained capacity for less than
70% of the corresponding booked capacity (as indicated in the submitted schedules to
Energorynok for daily exports during that month) then it loses all the rights for all months
following the auction until the end of the year..° Finally, in case when the successful
allocation participant does not pay for the allocated cross-border capacity, that participant
loses the allocated capacity, and the costs are covered by its bank guarantee or the
guarantee fee.*

(36)The Auction Rules of 2015 provide also for the possibility for successful participants to the
auctions to transfer the acquired capacity to another allocation participant, provided that they
have informed and registered the transfer with the auction office.*?

(37)In case of technical problems with the electronic platform, a fallback mode is applied, which
means auctions are to be performed via e-mail and fax.** However, until now the fallback
mode turned out to be the default solution as electronic auction are still not taking place.
Even though Ukrenergo has purchased an electronic platform, it is still being tested and is
still not used for performing electronic auctions in practice.

(38)For the sake of convenience, the relevant provisions of domestic law will be introduced and
discussed in connection with the provisions from the acquis communautiare under section IV
below.

3. The complaints and follow-up actions

(39)The present case ECS-1/12 has been initiated upon several complaints addressed to the
Secretariat in 2012, against Ukraine in relation to the allocation of cross-border capacities at
interconnectors. The Opening Letter has been sent to Ukraine on 26 February 2013.

(40)In the Opening Letter, the Secretariat preliminarily concluded that, by maintaining in force the
Auction Rules adopted by NERC in 2012 and by their application by the system operator
Ukrenergo, Ukraine fails to comply with Articles 7 and 41 of the Treaty, Articles 3(1), 9(e),
20(1) and 23(2)a) of Directive 2003/54/EC, Articles 1, 2(1), 4, 6(1), 6(2), 6(4) and 9 of
Regulation (EC) 1228/2003, Sections 1.1, 1.2, 1.6, 2.1, 2.7, 2.10, 2.12, 2.13, 5.6 and 6.1 of
the Congestion Management Guidelines.

(41)In its reply to the Opening Letter dated 22 April 2013, the Government did not contest the
presentation of the national legal and factual situation. The reply rather acknowledged that
some of the issues of non-compliance are linked to the existing market model of the Ukrainian

40 Article 12.9 Auction Rules of 2015
41 Article 17.2 Auction Rules of 2015
42 Article 13 Auction Rules of 2015
43 Article 11 Auction Rules of 2015
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electricity market which was expected to be changed with a new Electricity Market Law, which
was in the process of adoption at that time.

(42)The reply to the Opening Letter contained also a proposal for establishing a working group
of national experts from NERC and Ukrenergo and a request for assistance by experts from
the Secretariat for drafting compliant Auction Rules.**

(43)As a follow up to the Opening Letter, draft amendments to the Auction Rules of 2012 were
prepared by NERC and published for public consultation. The Secretariat reviewed the
proposed amendments and on 12 June 2013, discussed all points raised in the Opening
Letter with the relevant stakeholders. During the meeting, as presented in the Minutes of the
meeting, the Ukrainian institutions agreed to immediately start drafting amendments to the
Auction Rules, taking into account the Secretariat's recommendations.*®

(44)As a follow-up to the meeting, the Secretariat sent to all institutions involved
recommendations of how the incompliance could be rectified based on examples from other
Contracting Parties and EU Member States. It also considered that the draft amendments to
the Auction Rules are not sufficient for rectifying the breach of Energy Community law
identified in the Opening Letter.*® On 6 August 2013, the Ministry submitted a letter to the
Secretariat in which it agreed about the necessity to have new compliant Auction Rules
adopted before the annual auction for 2014.%" In a letter dated 16 September 2013, the
Secretariat invited NERC to request services from the framework contractor under EU
technical assistance for drafting compliant Auction Rules.*®

(450n 30 September 2013, NERC submitted a new set of draft amendments.*® —The
improvements concerned the timing between adoption and application of the Auction Rules,
the mechanism of curtailment of allocated capacity in cases of “unplanned deficit of
electricity,” the instruments for provision of financial guarantees, the price for access to
interconnectors in case of non-congestion as well as the period for which the auction
participant may be considered an inappropriate auction participant. NERC informed that
addressing the remaining issues of non-compliance identified in the Opening Letter
depended on changes in the primary legal framework and the adoption of the new Law.

(46)In October 2013, the Secretariat concluded® that the non-compliance of the procedure for
allocation of cross-border capacity identified in the Opening Letter have not been addressed
fully with the proposed amendments to the Auction Rules of 2012. The Secretariat
recommended that completely new Auction Rules, based on and in compliance with the

4 Letter from Deputy Minister of Ministry of Energy and Coal Industry, No.01-18-0469, dated 17.04.2013
4 Minutes of the meeting of 12.06.2013,communictaed per email by the Secretariat on 18.06.2013

46 |bid

47 Letter from Deputy Minister of Ministry of Energy and Coal Industry, No.03-18-4026, dated 31.07.2013
48 ECS Letter, ECS-1/12/0/09-09-2013, dated 16.09.2013

4 NERC Letter, N0.6610/14/47/13, dated 26.09.2013

50 ECS Letter, ECS-1/12/021-10-2013, dated 21.10.2013
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Energy Community Law should be drafted and adopted. However, on 21 November 2013,
NERC approved the amendments to the Auction Rules without further changes. On 24
October 2013, the new Electricity Market Law was adopted. The amendments to the Auction
Rules were based on the transitional provisions of that Law and on the Electricity Sector Law
of 1998.

(47)According to Section VI of the Electricity Market Law of 2013, rules for electronic auctions

for allocation of cross-border transmission capacity should have been developed and
adopted within 6 months after entry into force, i.e. by 1 July 2014 and should have become
operational by 1 December 2014. Based on this legal basis, new draft Auction Rules have
been prepared and presented for public consultation by NERC in June 2014. On 5 June
2014, the Secretariat addressed NERC®? with a letter, in which it informed that improvements
to the draft new Auction Rules were needed in order to achieve full compliance with the
Energy Community acquis, attaching detailed comments on specific provisions from those
draft rules.

(48)0On 21 July 2014, a meeting was held in Vienna with representatives from both Ukrenergo

and NERC. At the meeting, the main concerns of the Secretariat regarding the draft Auction
Rules were discussed. As a follow-up to the meeting, the Secretariat sent to NERC its
recommendations 3 for ensuring compliance. In a Letter to the Secretariat, * NERC
considered that the main comments were related mostly to the provisions and definitions in
the Electricity Market Law of 2013 and could not be rectified through secondary legislation.

(49)In the meantime, NERC was dissolved, and the National Commission for State Energy and

Public Utilities Regulation (NEURC) was created by Decree of the Ukrainian President.>® On
17 September 2014, the new Commission took a decision to publish again for public
consultation the developed draft Auction Rules. It did so only on 3 November 2014. The
public consultation ended on 4 December 2014. After that NEURC was supposed to approve
the new Auction Rules, submit them to the Ministry of Justice for registration. The new
Auction Rules should have come into force after the registration and official publication.

(50)In parallel to the process of creating new Auction Rules, on 31 October 2014, Ukrenergo

published information regarding the annual auctions for 2015 on its website. The auctions
were to be held on 18 December 2014. Ukrenergo informed that there are two options for
holding the auctions — either according to the rules from 2012, or electronic auctions if the
new Auction Rules are adopted by then. On 3 December 2014, Ukrenergo publicly informed
that the annual auctions would be held according to the Auction Rules from 2012.

51 Part 2. 2) para.1

52 ECS Letter, ECS/0/05-06-2014, dated 05.06.2014

53 ECS Letter, ECS/0/22-07-2014, dated 22.07.2014

5 NERC Letter, N0.4361/14/47/14, dated 21.07.2014

% NERC was dissolved on 27 August 2014 with a Presidential Decree N0.693/2014 and the new Commission was created on the same
day by Presidential Decree No. 694/2014
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(51)NEURC finally adopted new Auction Rules in February 2015.%

(52)In the meantime, the Ukrainian authorities started working on drafting a new Electricity Market
Law with the aim to transpose the Third Energy Package. The Secretariat was closely
involved in the drafting procedure. However, despite the fact that the deadline for
implementing the Third Energy Package expired on 1 January 2015, the new Electricity
Market Law is still not adopted to date.

(53)In this situation, the Electricity Sector Law of 1998 and the WEM operated by Energorynok
as established under that Law remain in force, and the Auction Rules continue to be linked
with the existing electricity market model.

(54)In the process of amending and replacing the Auction Rules of 2012, a number of issues of
non-compliance with Energy Community law as identified in the Opening Letter have been
rectified (see below at point I1.4.).

(55)However, several issues of non-compliance persist which indeed could not be addressed on
the level of secondary legislation as they are intrinsically linked to the electricity market
model currently in place under the Electricity Sector Law of 1998 and the Electricity Market
Law of 2013, including their application by the relevant Ukrainian authorities and
undertakings.

4. Breaches of Energy Community law rectified after the Opening Letter

(56)A number of issues of non-compliance with Energy Community law, raised in the Opening
Letter and relating to the Auction Rules of 2012, have been addressed and the breaches
have been rectified by the Auction Rules from February 2015. The Secretariat will not pursue
them further in this Reasoned Opinion.

a.The effect of the warranty deposit on trade in electricity

(57)The Secretariat considered the guarantee deposit as calculated by the Auction Committee
according to a formula defined in the Auction Rules of 2012 which was required to be paid
before submitting an application for participation in the auction, to be disproportionate and to
infringe Article 41 of the Energy Community Treaty.>’ The Secretariat was concerned that
the formula for calculating the deposit leads to an excessive burden in the form of the amount
payable by market participants as a precondition for participating at the auctions. In particular,
this deposit had the effect of deterring small undertakings from participation.

% NEURC, "On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines” No. 176 dated
12.02.2015
57 ECS Opening Letter, Section 111.3), p.20
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(58)The Auction Rules of 2015 require calculating the amount of the bank guarantee by
“‘multiplying the maximum value of Bid(s) price and maximum value of capacity in MW
planned to be obtained by the allocation participant on the corresponding auction.“ The rules
furthermore specify that the “amount of guarantee fee and/or bank guarantee has to be equal
or more than the total value of all Bids submitted by the auction participant on the
corresponding auction and value of obtained and non-paid capacity at the moment of holding
of the corresponding auction.”

(59)The Secretariat considers this formula to calculate the financial guarantees required to cover
the volumes for which the applicant bids as proportionate.

b.Capacity allocation in the case of non-congested interconnectors

(60)The Auction Rules of 2012 required payment of price for capacity in any case, irrespective
of the existence of congestion, which constituted a restriction for access to the network in the
Secretariat’'s view, and amounted to an export charge prohibited under Article 41 of the
Treaty®® as well as Articles 20 and 23(2)a) of Directive 2003/54/EC, Article 4 of Regulation
(EC) 1228/2003, and Section 2.7 and 6.1 of Congestion Management Guidelines.

(61)The Auction Rules of 2015 in their Article 1.7 stipulate that the marginal price is paid if the
demand on cross-border capacity exceeds the value of available transfer capacity of cross-
border electrical networks of Ukraine. If the demand on cross-border capacity does not
exceed or is equal to the value of available transfer capacity of cross-border electrical
networks of Ukraine, access is granted to the auction participants free of charge. This rectifies
the breach identified in the Opening Letter.

c.Curtailing allocated capacity in cases of “unplanned shortages”

(62)The Secretariat considered the provision from the Auction Rules of 2012 allowing for the
curtailment of allocated cross-border capacity in case of “unplanned shortages” as not
compliant with Article 6(2) of Regulation (EC) 1228/2003 and the general principle of legal
certain. The notion of “unplanned shortages” was not further defined either by Law or the
Auction Rules, and not limited to emergency situations as required by Article 6(2) of
Regulation 1228/2003.

(63)The Auction Rules from December 2015 stipulate clear rules for curtailment limited to
technical disturbance and/or force majeure, as well as a demand by the neighboring system
operators. The auction participants are compensated for each unused MW according to the
marginal price of the auction in question.®® This rectifies the breach identified in the Opening
Letter.

%8 ECS Opening Letter, Section 111.4), p.22
59 See Section XV of the Auction Rules for detailed rules on curtailment.
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d.Secondary trading

(64)Article 9 of the Auction Rules of 2012 did not allow secondary trading or any transfer of
capacity except in “case of dissolution of access contract made as a result of monthly
auctions.” In the Secretariat’s view, this prohibition violated Section 2.12 of the Congestion
Management Guidelines.

(65)The Auction Rules of 2015 contain rules on transfer of allocated transmission capacity,®® as
well as rules for return for resale of already allocated capacity.®* Transfer of capacity from
one to another auction participant is allowed provided that the auction office is informed. The
auction office may only refuse the transfer in case the auction participant transferring and
receiving the capacity does not comply with the provisions of the Auction Rules or of the
agreement on access to cross-border capacity. This rectifies the breach identified in the
Opening Letter.

e.Practical non-compliances

(66)In the auctions for 2011, 2012 and 2013, the requirements for participation in an auction were
amended at a very short notice, without allowing sufficient time for potential participants to
comply with the new requirements imposed. This practice prevented them from patrticipating
in the annual auctions. The Secretariat considered that this practice violated Article 41 of the
Treaty, Section 5.6 of the Congestion Management Guidelines and the principle of legal
certainty.

(67)After the Opening Letter was sent, all further amendments to the Auction Rules have been
published by NEURC on its website, giving all interested stakeholders to participate to a
public consultation. The Secretariat is also not aware that any short-notice changes to the
rules have been adopted. Therefore, the Secretariat concludes that the breaches identified
in the Opening Letter have been terminated.

f.Role of the requlatory authority

(68)Under Article 9 of Regulation 1228/2003, the national regulatory authority has an obligation
to ensure compliance with that Regulation, including its Congestion Management Guidelines.
The Ukrainian regulatory authority NERC not only adopted the Auction Rules of 2012 which
included provisions non-compliant with the Energy Community acquis, it has also not taken
later any effective remedial action to ensure compliance of the Auction Rules and their
application in practice with the acquis communautaire.

(69)Since the Opening Letter was sent, NERC, and later NEURC cooperated with the Secretariat,
following up on its comments when amending the Auction Rules. The remaining issues of

80 Section XIII
61 Section XIV

| Bank ‘ Raiffeisenlandesbank

15 ‘

IBAN ‘ AT953200000015102825
BIC RLNWATWW



Energy Community

‘ Energy Community Secretariat

Am Hof 4, Level 5, 1010 Vienna, Austria

+43(0)1 535 2222
contact@energy-community.org
WWW.energy-community.org

Email

‘ Phone
Web

non-compliance are linked to the electricity market model currently in force in Ukraine and
require changes to the primary legal framework, whereas amendments to the rules adopted
by the regulatory authority in themselves would not be sufficient to rectify the breach.
Therefore, the Secretariat concludes that the breaches identified in the Opening Letter have
been terminated.

- lll. Relevant Energy Community Law

(70)It is appropriate to recall at the outset that the provisions from the second energy package
were applicable at the time when the facts of the case occured. According to settled case-
law of the Court of Justice of the European Union, substantive rules are usually interpreted
as not applying to situations existing before their entry into force.®? This means that the
provisions from the second energy package remain applicable even though the Third Energy
Package was adopted and entered into force in the Energy Community on 1 January 2015.%
This was confirmed in Case ECS-3/08 by the Advisory Committee® and the Ministerial
Council® of the Energy Community. It should nevertheless be noted that the Third Energy
Package did not change the substance of the provisions relevant for allocation of cross-
border capacity, namely Articles 1, 2(1) and 6(1) of Regulation (EC) 1228/2003 correspond
to Article 1, 2(1) and 16(1) of Regulation (EC) 714/2009, and Sections 2.1, 2.10, 1.6 and 1.1
of the Congestion Management Guidelines annexed to the Regulation (EC) 1228/2003
correspond to the same Sections of the Guidelines annexed to the Regulation (EC)
714/2009. The articles related to ensuring non-discriminatory access to the grids from the
Directive 20093/54/EC, namely Articles 20, 23(2)a) and 9(e) correspond to the exact wording
of Article 32, 37(6)a) and 12(f) of Directive 2009/72/EC.

(71)The Secretariat also notes that the Dispute Settlement Procedures adopted by the Ministerial
Council in 2008 have been amended in October 2015.%¢ Pursuant to Article 46(2) of the
Procedural Act of 2015 amending the Dispute Settlement Procedures, however, ,[clases
initiated already before 16 October 2015 shall be dealt with in accordance with the Procedural
Act applicable before the amendments adopted on that date.“ The Secretariat thus addresses
the Ukrainian authorities with the present Reasoned Opinion under the Dispute Settlement
Procedures of 2008.

62 Case C-61/98, De Haan Beheer BV and Inspecteur der Invoerrechten en Accijnzen te Rotterdam, ECR 1999 1-05003, para.13. See
also: Joined Cases 212/80 to 217/80 Salumi and Others [1981] ECR 2735, para. 9, Joined Cases C-121/91 and C-122/91 CT Control
(Rotterdam) and J CT Benelux v Commission [1993] ECR 1-3873, para. 22

% For a discussion on the principle tempus regit actum and the principle that administrative measures do not have retrospective effect,
see: T-190/00, Regione Siciliana v Commission of the European Communities, 27.11.2003, para.86 and the case law cited.

54 Energy Community Advisory Committee Opinion in Case ECS-3/08, 10.10.2016

8 Ministerial Council Decision D/2016/02/MC-EnC: on the failure by the Republic of Serbia to comply with the Energy Community Treaty
in Case ECS-3/08

5 PA/2015/04/MC-ENnC of 16 October 2015 amended Procedural Act No 2008/01/MC-ENnC of 27 June 2008.
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(72)In the following, a selection of provisions of Energy Community relevant for the present case
is compiled. This compilation is for convenience only and does not imply that no other
provisions may be of relevance for its assessment.

(73)Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute
Settlement under the Treaty (“Dispute Settlement Procedures”)®” as “a Treaty obligation or
[...] a Decision addressed to [a Party]”. A violation of Energy Community Law occurs if “[a]
Party fails to comply with its obligations under the Treaty if any of these measures (actions
or omissions) are incompatible with a provision or a principle of Energy Community Law”
(Article 2(1) Dispute Settlement Procedures).

(74)Article 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure
fulfilment of the obligations arising out of this Treaty. The Parties shall facilitate the
achievement of the Energy Community’s tasks. The Parties shall abstain from any measure
which could jeopardise the attainment of the objectives of the Treaty.

(75)Article 7 of the Treaty reads:
Any discrimination within the scope of this Treaty shall be prohibited.
(76)Article 10 of the Treaty reads:
Each Contracting Party shall implement the acquis communautaire on energy in

compliance with the timetable for the implementation of those measures set out in
Annex I.

(77)Article 11 of the Treaty reads:®®

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean (i) the
Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003
concerning common rules for the internal market in electricity [...] and (iiij) the Regulation
1228/2003/EC of the European Parliament and of the Council of 26 June 2003 on conditions
for access to the network for cross-border exchanges in electricity.

(78)Article 41 of the Treaty reads:

57 Procedural Act No 2008/01/MC-EnC of 27 June 2008.

%8 Article 11 EnCT has been amended by Decision of the Ministerial Council of the Energy Community D/2011/02/MC-EnC and it
introduces an obligation for the Contracting Parties to adopt Directive 2009/72/EC and Regulation (EC) No714/2009 by 1 January 2015.
By then, the Contracting Parties have to comply with Directive 2003/54/EC and Regulation (EC) No 1228/2003.

| Bank ‘ Raiffeisenlandesbank

17 ‘

IBAN ‘ AT953200000015102825
BIC RLNWATWW



Energy Community

‘ Energy Community Secretariat

Am Hof 4, Level 5, 1010 Vienna, Austria

+43(0)1 535 2222
contact@energy-community.org
WWW.energy-community.org

Email

‘ Phone
Web

1. Customs duties and quantitative restrictions on the import and export of Network Energy
and all measures having equivalent effect, shall be prohibited between the Parties. This
prohibition shall also apply to customs duties of a fiscal nature.

2. Paragraph 1 shall not preclude quantitative restrictions or measures having equivalent
effect, justified on grounds of public policy or public security; the protection of health and life
of humans, animals or plants, or the protection of industrial and commercial property. Such
restrictions or measures shall not, however, constitute a means of arbitrary discrimination or
a disguised restriction on trade between the Parties.

(79)Article 2 of the Protocol concerning the accession of Ukraine to the Treaty establishing the

Energy Community reads:

l. For the purpose of compliance with Title Il of the Treaty establishing the Energy Community
and its related Annexes, the timetable for implementation of the acquis communautaire is
defined as follows:

Directive 2003/54/EC Concerning Common Rules for the Internal Market in Electricity by 1
January 2012

Regulation (EC) No 1228/2003 on the Conditions of the Access to the Network for Cross-
Border Exchanges in Electricity by 1 January 2012.

Commission Decision 2006/770/EC amending the Annex to Regulation 1228/2003 on
conditions for access to the network for cross-border exchanges in electricity by 1 January
2012

(80)Article 3(1) of Directive 2003/54/EC (“Public service obligations and customer protection”)

reads:

Member States ... shall not discriminate between these undertakings as regards either rights

or obligations.

18

(81)Article 9 of Directive 2003/54/EC (“Tasks of Transmission System Operators”) reads:

Each transmission system operator shall be responsible for:

[...]

(e) ensuring non-discrimination as between system users or classes of system users,
particularly in favour of its related undertakings...

(82)Article 20 of Directive 2003/54/EC (“Third party access”) reads:
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1. Member States shall ensure the implementation of a system of third party access to the
transmission and distribution systems based on published tariffs, applicable to all eligible
customers and applied objectively and without discrimination between system users.

2. The operator of a transmission or distribution system may refuse access where it lacks
the necessary capacity. Duly substantiated reasons must be given for such refusal, in
particular having regard to Article 3. Member States shall ensure, where appropriate and
when refusal of access takes place, that the transmission or distribution system operator
provides relevant information on measures that would be necessary to reinforce the
network. The party requesting such information may be charged a reasonable fee
reflecting the cost of providing such information.

(83)Article 23(2)(a) of Directive 2003/54/EC (“Regulatory authorities”) reads:

The regulatory authorities shall be responsible for fixing or approving, prior to their entry into
force, at least the methodologies used to calculate or establish the terms and conditions for:

(a) connection and access to national networks, including transmission and distribution tariffs.
These tariffs, or methodologies, shall allow the necessary investments in the networks to be
carried out in a manner allowing these investments to ensure the viability of the networks.

(84)Recital 14 of Regulation (EC) 1228/2003 reads:

The precondition for effective competition in the internal market is non-discriminatory and
transparent charges for network use including interconnecting lines in the transmission
system.

(85)Article 1 of Regulation (EC) 1228/2003 (“Subject-matter and scope”) reads:

This Regulation aims at setting fair rules for cross-border exchanges in electricity, thus
enhancing competition within the internal electricity market, taking into account the
specificities of national and regional markets. This will involve the establishment of a
compensation mechanism for cross border flows of electricity and the setting of harmonised
principles on cross-border transmission charges and the allocation of available capacities of
interconnections between national transmission systems.

(86)Article 2(1) of Regulation (EC) 1228/2003 (“Definitions”) reads:

For the purpose of this Regulation, the definitions contained in Article 2 of Directive
2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning
common rules for the internal market in electricity and repealing Directive 96/92/EC (1)
shall apply with the exception of the definition of ‘interconnector' which shall be replaced by
the following:
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‘interconnector' means a transmission line which crosses or spans a border between Member
States and which connects the national transmission systems of the Member States.

(87)Article 6 of Regulation (EC) 1228/2003 (“General principles of congestion management”)
reads:

6.1. Network congestion problems shall be addressed with non-discriminatory market based
solutions which give efficient economic signals to the market participants and transmission
system operators involved. Network congestion problems shall preferentially be solved with
non transaction based methods, i.e. methods that do not involve a selection between the
contracts of individual market participants.

(88)Article 9 of Regulation 1228/2003 (“Regulatory authorities”) reads:

The regulatory authorities, when carrying out their responsibilities, shall ensure compliance
with this Regulation and the guidelines adopted pursuant to Article 8.

(89)Section 1 of the Congestion Management Guidelines (“General provisions”) reads:

1.1. TSOs shall endeavour to accept all commercial transactions, including those involving
cross-border-trade.

1.2. When there is no congestion, there shall be no restriction of access to the
interconnection. Where this is usually the case, there need be no permanent general
allocation procedure for access to a cross-border transmission service.

1.6. No transaction-based distinction may be applied in congestion management. A particular
request for transmission service shall be denied only when the following conditions are jointly
fulfilled:

(a) the incremental physical power flows resulting from the acceptance of this request imply
that secure operation of the power system may no longer be guaranteed, and

(b) the value in monetary amount attached to this request in the congestion management
procedure is lower than all other requests intended to be accepted for the same service and
conditions.

(90)Section 2 of the Congestion Management Guidelines (“Congestion management methods”)
reads:

2.1. Congestion management methods shall be market-based in order to facilitate efficient
cross-border trade. For this purpose, capacity shall be allocated only by means of explicit
(capacity) or implicit (capacity and energy) auctions. Both methods may coexist on the same
interconnection. For intra-day trade continuous trading may be used.
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2.10. In principle, all potential market participants shall be permitted to participate in the
allocation process without restriction. To avoid creating or aggravating problems related to
the potential use of dominant position of any market player, the relevant Regulatory and/or
Competition Authorities, where appropriate, may impose restrictions in general or on an
individual company on account of market dominance.

2.13. The financial consequences of failure to honour obligations associated with the
allocation of capacity shall be attributed to those who are responsible for such a failure.
Where market participants fail to use the capacity that they have committed to use, or, in the
case of explicitly auctioned capacity, fail to trade on a secondary basis or give the capacity
back in due time, they shall lose the rights to such capacity and pay a cost-reflective charge.
Any cost-reflective charges for the non-use of capacity shall be justified and proportionate.
Likewise, if a TSO does not fulfil its obligation, it shall be liable to compensate the market
participant for the loss of capacity rights. No consequential losses shall be taken into account
for this purpose. The key concepts and methods for the determination of liabilities that accrue
upon failure to honour obligations shall be set out in advance in respect of the financial
consequences, and shall be subject to review by the relevant national Regulatory Authority
or Authorities.

Legal Assessment

(91)According to Article 2(2) of the Dispute Settlement Procedures, a failure by a Party to comply
with Energy Community law may consist of any measure by the public authorities of the
Party, including undertakings within the meaning of Article 19 of the Treaty. Therefore, the
actions of NEURC and Ukrenergo are attributable to Ukraine and may constitute an
infringement of Energy Community law by that Party.

(92)In the following, the Secretariat will assess the legal framework as well as the actions by
NEURC and Ukrenergo in light of Ukraine’s obligations under the Treaty. It will thereby take
into consideration the Ukrainian Reply to the Opening Letter as well as the follow-up actions
as displayed in Section 1.3 above.

1. Introduction

(93)The subject-matter of case ECS-1/12 consists in several instances of non-compliance by the
existing legislation and its application in Ukraine with the Energy Community acquis
communautiare related to allocation of cross-border capacity, as identified in the Opening
Letter.
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(94)The Secretariat takes into account that the Auction Rules from 2012, after several
amendments, have been replaced with new rules adopted in February 2015 in order to
address the remarks of the Energy Community in the Opening Letter in Case ECS-1/12.
Despite these efforts, the Secretariat finds that Auction Rules based on and intrinsically linked
to the existing electricity market mode are not suitable to achieve compliance.

(95)The Secretariat further notes that despite the amendments to the primary legislative
framework in Ukraine made by the Electricity Law of 2013, and in particular the amendments
to Article 30 of the Electricity Sector Law of 1998, as well as the adoption of Auction Rules in
2015, their application by Ukrenergo in line with the electricity market model in place in
Ukraine fails to comply with Energy Community law.

2. Issues of non-compliance with Energy Community law
(96)In the following, the Secretariat further elaborates on several breaches of Energy Community

law already identified in the Opening Letter related to the access to interconnector capacity.

a. Different treatment of electricity imports and export

i. Import and export of electricity in Ukraine

(97)Article 30(1) of the Electricity Sector Law of Ukraine® and the Auction Rules of 20097
stipulated that the procedures for allocation of capacity (i.e. the auction) are performed only
for export of electricity. For imports, an “authorized central executive body responsible for
ensuring realization of the public policy in the fuel and energy shall determine the conditions
of the use of free transmission capacity for the purpose of electric power import and transit
across the territory of Ukraine.””* The Ministry was the authorized central executive body
which was responsible for allocating the interconnectors capacity for import and transit. The
Ministry used to give an authorization for imports and approves a planned import volume.

(98)This provision is not part of the Auction Rules of 2012. The Auction Rules of 201272 stipulated
that procedures for allocation of capacity (in the form of auctions) are performed only for the
export of electricity (Articles 1(1) and 1(11) of the Auction Rules of 2012). The procedure for
import and transit of electricity is not dealt with by these Auction Rules. However, the Ministry
remained in charge for approving the balance of electricity and imports could be allowed only
in case of lack of domestic generation to satisfy the demand.

59 Article 30(1) Electricity Sector Law of Ukraine, 1998 as amended last time on 17.12.2010.
0 Article 1(1) and 1(12) Auction Rules

1 Article 1(11) Auction Rules from 2009..

2 Article 1(1) and 1(11) Auction Rules
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(99)In the Opening Letter, the Secretariat preliminarily concluded that by establishing a special,
non-market based regime for electricity imports, Article 30(1) Electricity Sector Law of
Ukraine and Article 1(1) and 1(11) of the Auction Rules violate Articles 7 and 41 of the Treaty
as well as Articles 20(1) and 23(2)(a) of Directive 2003/54/EC, Articles 1, 2(1) and 6(1) of
Regulation (EC) 1228/2003 and Section 2.1 of the Congestion Management Guidelines.

(100) In the aftermath of the Opening Letter, Article 30 of the Electricity Sector Law has
been amended by the Electricity Market Law from 2013. The provision now allows allocation
of interconnector capacity also for imports of electricity.”® In addition, the Auction Rules of
2015, in their Article 1(1) stipulate that auctions are to be held for access to cross-border
capacity for export and/or import of electricity.

(101) While these amendments put an end to formally differentiating between exports and
imports of electricity, and dealing with the latter by way of non-market based procedures,
these provisions are not applied and implemented in practice. Even though the Auction Rules
of 2012 and of 2015 have deleted the reference to the Ministry as the authority responsible
for import, in practice such approval is still required.

(102) On the occasion of several meetings with Ukrenergo, as well as in communication by
email,” the Secretariat has been informed that imports are performed in Ukraine only if
approved by the Ministry in the electricity balance.

(103) In this respect it needs to be recalled that according to the legislation currently in force
(as described above), all the imported electricity is sold to Energorynok as the single buyer
in the WEM. The Ministry is in charge of approving the electricity balance, and only in case
where there is a lack of domestically produced electricity, the Ministry allows imports of
electricity to be performed. The Ministry for Energy and Coal Industry is still responsible for
the electricity balance’ pursuant to an Order of the Ministry for Energy and Coal Industry of
2016 approving the procedure for preparing the annual and monthly balance of electricity.®

(104) Only after such approval, Ukrenergo allocates the necessary transmission capacity to
be used for the allowed import, i.e. is performing auctions. But the Ministry’s involvement
goes further than just omitting imports from the electricity balance. Since there are no imports
planned in the electricity balance for 2017, for instance, the Ministry has sent a letter to

” The relevant subparagraph of Article 30 of teh Electricity Sector Law of 1998 as amended reads: ,Electricity suppliers who are members
of the wholesale electricity market of Ukraine with a license to perform activities related to the electricity supply and have no overdue debt
for electricity purchased on the wholesale electricity market of Ukraine shall have access to transmission capacity of cross-border
electricity networks in order to conduct operations of export and / or import of electricity.”

7 Email communication with Ukrenergo employee, dated 25.01.2017 stating that could not share the letter from the Ministry addressed
to Ukrenergo

s Para.4.5 of Regulation of the Ministry, approved by Decree of the President of Ukraine No382/2011, dated 06.04.2011.

6 Order of the Ministry, “On approval of the preparation procedure of annual and monthly forecast balance of electricity of IPS of
Ukraine”, No.521, dated 26.08.2016
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Ukrenergo asking it not to perform auctions for allocation of interconnectors capacity for
import.”

(105) Since usually Ukraine’s domestic generation capacity satisfies the consumption in the
country, imports are allowed rarely and for short-terms only. Such imports usually come from
the Russian Federation. Imports for commercial motives, however, are essentially not taking
place in Ukraine. Even in cases where the price of electricity in another Party to the Energy
Community would be cheaper, the Ukrainian customers are not benefitting from them.

(106) Moreover, the fact that the capacity allocated on the interconnectors with the Burshtyn
island in western Ukraine, i.e. on the borders with Slovakia, Hungary and Romania is
significantly reduced by Ukrenergo from an NTC value of altogether some 1600 MW to match
the Burshtyn island’s export capacity which ranges between 500 MW and 650 MW7 (see
above), shows that the interconnector capacities on the borders with other Parties to the
Treaty are indeed used only for export. The reason for not allowing imports to Burshtyn island
is evidently to protect the domestic generators based on the territory of the island, namely
the Burshtyn power plant (2351 MW), Kaluska Combined Heat and Power plant (200 MW)
and Tereblya-Rikska hydroelectric power plant (27 MW).

(107) Under these circumstances, the Secretariat considers the legal assessment made in

the Opening Letter still valid despite the changes made in domestic legislation, as will be
demonstrated in the following.

ii. Breach of Articles 1 and 2(1) of Requlation (EC) 1228/2003

(108) According to its Article 1, Regulation (EC) 1228/2003 aims at setting fair rules for the
allocation of available capacities of interconnections between national transmission systems.
The reason for this is enhancing competition within the internal market. Article 2 of the said
Regulation defines interconnector as “a transmission line which crosses or spans a border
between Member States and which connects the national transmission systems of the
Member States.””® Read together, these two provisions imply that fair rules for allocation of
capacity shall be developed for all interconnectors without distinguishing between the
different directions of export, import or transit.

(109) In Ukraine, allocation of cross-border capacity for export is performed by Ukrenergo
under the Auction Rules of 2015. As was shown in the preceding section, allocation of
electricity for import is performed subject to the approval by the Ministry, and only in case the

7 Supra note 81. On 3 February 2017, the Secretariat addressed a Request for information to the Ministry related to the issue of import
and transit of electricity. To date, the Ministry has not replied nor submitted the requested information.

8 http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit NKREKP_2015.pdf

 Article 2(1) Regulation (EC) 1228/2003
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electricity balance requires import of electricity for satisfying the domestic demand, thus
excluding allocation of cross-border capacity for commercial imports. Therefore, the
Secretariat concludes that allocation of cross-border capacity is performed through different
procedures based on the directions of the flow of electricity.

(110) The Secretariat thus considers that maintaining different procedures for the allocation
of capacity in different directions is not in line with Articles 1 and 2(1) of Regulation (EC)
1228/2003 because it fails to comply with the requirements for establishing fair rules of
capacity allocation irrespective of the direction of the electricity flow.

ii. Non-compliance with the obligation to grant non-discriminatory third-party access

(111) In the Secretariat’s view, the allocation of interconnection capacity for import in
accordance with procedures based upon unilateral administrative action of the Ministry fails
to respect the principle of regulated access to the transmission network as embedded in
Articles 20(1) and 23(2)(a) of Directive 2003/54/EC. These provisions require that access to
the networks is granted without discrimination and based on published tariffs. The Directive
also tasks an independent national regulatory authority with “fixing or approving, prior to their
entry into force, at least the methodologies used to calculate or establish the terms and
conditions” for access to the transmission network.

(112) Granting access to interconnectors based on Ministry’s instructions, letters and
minutes of meetings fails to respect these provisions.

(113) Moreover, to grant access to interconnector capacity in Ukraine for import only upon
the Ministry’s approval violates the prohibition of discriminating between the electricity
undertakings interested in transporting electricity through the Ukrainian interconnectors for
imports. The principle of non-discrimination requires that comparable situations are not
treated differently unless such difference in treatment is objectively justified.® As a
fundamental and overriding principle of Energy Community law, it is reflected throughout the
acquis communautaire. Article 7 of the Treaty prohibits any discrimination within the scope
of the Treaty. As “specific expressions of the general principle of equality”,® the acquis
places further obligations not to discriminate on both the transmission system operator and
on the State. Article 3(1) of Directive 2003/54EC requires Contracting Parties not to
discriminate between electricity undertakings as regards either rights or obligations. Article
20 of Directive 2003/54/EC commits them to ensure access to the transmission system for
all third parties in an objective manner and without discrimination. Besides, under Article 9(e)
Directive 2003/54EC the transmission system operator is responsible for ensuring non-
discrimination as between system users or classes of system users. In accordance with
Article 6(1) of Regulation (EC) 1228/2003, “[n]etwork congestion problems shall be
addressed with non-discriminatory market based solutions.”

80 C-17/03 Vereniging voor Energie, Milieu en Water (VEMW) [2005] ECR 1-4983, paragraph 48
81 Case C-17/03 VEMW [2005] ECR 1-4983, paragraph 47.
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(114) The Court of Justice of the European Union, whose case law is the point of reference
for the interpretation of Energy Community law under Article 94 of the Treaty, held in a
judgment concerning preferential capacity allocation on electricity interconnectors that such
priority access amounts to different treatment, and that such treatment could not be justified
on account of the underlying long-term electricity supply contracts allegedly concluded in
performing a public service obligation.®? According to the Court of Justice, reserving capacity
to the benefit of certain system users deprives all other actual or potential system users of
the possibility to access the network for that particular capacity. It thus puts them at significant
disadvantage in comparison to the undertakings benefiting from the preferential access to
the system.

(115) The Court furthermore differentiated between discriminatory capacity allocation
based on specific measures taken by the transmission system operator by refusing system
access to individual undertakings, and State measures not attributable to the system
operator. The former are prohibited under what is Article 9(e) Directive 2003/54EC.
Discriminatory capacity allocation based on State measures, on the other hand, and in
particular statutory rules established by State authorities, are banned by the rules related to
third-party access, Article 20 of Directive 2003/54EC.%3

(116) In practice, imports to Ukraine are only allowed from Russia in case of a hecessity to
satisfy the domestic consumption. Imports from EU Member States (to the Burshtyn island)
have never taken place for satisfying the demand of the customers based there, even in
cases where imports would make economic sense due to lower prices in another Party of the
Energy Community. Even though no imports are performed for electricity produced
elsewhere to be consumed in Ukraine, the Secretariat has been notified of applications for
transit of electricity via Ukrainian territory.8 However, similarly as for imports, the Ministry is
responsible for allowing transit of electricity via Ukrainian territory, and allocation of cross-
border capacity depends on Ministry’s approval. Currently, only one State-owned
undertaking, Ukrinterenergo, has been tasked by the Ministry to transit electricity and no
commercial transits are allowed. In the Secretariat's view since transit encompasses
electricity flows in both directions — from a Party to the Treaty to Ukraine and from Ukraine
to another Party to the Treaty, transit also includes import of electricity.

(117) Hence, maintaining and applying an allocation procedure which differentiates
between the different system users based on the direction of electricity flow, encroaches

82 Case C-17/03 VEMW [2005] ECR 1-4983, paragraphs 50-56.

8 Case C-17/03 VEMW [2005] ECR 1-4983, paragraphs 35 and 36.

84 0n 27 August 2015, the Secretariat received a complaint from ERU Trading Private Enterprise from Ukraine, which was registered
under Case ECS-8/15. The complainant informed the Secretariat that in the course of 2015, it was applying to Ukrenergo for receiving
cross-border capacity to be used for transit of electricity through Ukraine along the following routes: Hungary => Slovakia and/or Romania;
Slovakia => Hungary and/or Romania and Romania => Slovakia and/or Hungary. Ukrenergo refused all schedules for transit submitted
by ERU Trading, based on minutes of a meeting dedicated to electricity export and transit via the Burshtyn island dated 17.06.2014, in
which the Ministry of Energy and Coal Industry entrusted the State owned company Ukrinterenergo as the only company in Ukraine
allowed to perform transit of electricity.
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upon the non-discriminatory principle as it treats that particular system user differently in
conferring it an advantage to the detriment of all other actual or potential users. Suppliers,
who would be interested in importing electricity in cases where commercial justification would
exist, and where prices in other systems (of EU Member States neighbouring Ukraine) would
be lower, are prevented from doing so in the current Ukrainian electricity market. Allocating
interconnector capacity through an auction — a non-discriminatory and market based
allocation procedure — only for exports of electricity discriminates the system users which
would like to import electricity to Ukraine.

(118) In accordance with the case law of the Court of Justice referred to above, Articles 7
of the Treaty, as well as Articles 3(1), 9(e) and 20(1) of Directive 2003/54EC and Article 6(1)
of Regulation (EC) 1228/2003 rule out maintaining and applying discriminatory allocation
procedures such as the one applied by the Ministry and Ukrenergo. Under Article 2(2) of the
Dispute Settlement Rules a violation of Energy Community law by Ukrenergo is attributable
to Ukraine as a Contracting Party. Compliance with Energy Community law would require
the application of the same non-discriminatory and market-based allocation procedures
applied to exports also to imports at the interconnectors with the Parties to the Energy
Community, that is the interconnectors of the Burshtyn island (towards the EU Member
States) as well as the interconnectors with Moldova.

(119) Consequently, the Secretariat concludes that Ukraine has failed to comply with its
obligations under Article 7 of the Treaty as well as Articles 3(1), 9(e) and 20(1) of Directive
2003/54/EC and Article 6(1) of Regulation (EC) 1228/20039.

(120) Article 3(8) of Directive 2003/54/EC provides a possibility for derogation from Article
20 of that Directive "insofar as [its] application would obstruct the performance, in law or in
fact, of the obligations imposed on electricity undertakings in the general economic interest
and insofar as the development of trade would not be affected to such an extent as would be
contrary to the interests of the Community.” In order to be justifiable, any such obligation
imposed in the general economic interest would also need to comply with Article 3(2) of
Directive 2003/54/EC. In particular, any such obligation “shall be clearly defined, transparent,
non-discriminatory,® verifiable and shall guarantee equality of access for EU electricity
companies to national consumers....”, and would have to be within the limits of the principle
of proportionality. The latter requires priority capacity allocation to be suitable to achieve the
public service objective in question, and not go beyond what is necessary to achieve that
objective. Nonetheless, the Reply to the Opening Letter did not make any reference to
exemption from access to interconnectors for imports due to reasons of ensuring public
service obligations, as a justification for preventing use of cross-border capacity for imports.

(121) Furthermore, the Court of Justice emphasised in its VEMW judgment that the effect
of a discriminatory measure such as the one at issue would significantly imperil and even

8 The Secretariat submits that, in the context of the present case, this criterion relates to how the wholesale public supplier and the
retail public supplier, benefiting from preferential treatment, were assigned their respective functions.
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block the access of new operators to the market, and protect the position of the national
producers, in casu the ones based on the territory of the Burshtyn island, against competition.
Maintaining discriminatory access to transmission capacity thus jeopardises “contrary to the
objective of the Directive, the transition from a monopolistic and compartmentalised market
in electricity to one that is open and competitive.” &

(122) Even if one assumed that the restrictions on imports are related to concerns about
the security of supply to domestic customers in the case at hand, allowing energy
undertakings to import electricity to Ukraine is done in a non-transparent manner, and only
related to imports from Russia. No import has been allowed to the territory of the Burshtyn
island, even in cases where prices of electricity might have been cheaper in those countries.
Moreover, transits of electricity -including imports — have been also prevented, without any
link to preserving security of supply. The restriction applied to electricity imports can thus not
serve as a basis for the imposition of a public service obligation for performing import of
electricity under Article 3 of Directive 2003/54/EC, as the conditions of Article 3(2) of Directive
2003/54/EC as well as proportionality and non-discrimination are not complied with.

(123) In any event, it is for the Contracting Party concerned to not only invoke and sustain
possible justification grounds for a discriminatory access scheme such as the one at issue,
but also to show that all conditions required — in particular those set by Articles 3(8) and 3(2)
of Directive 2003/54/EC — are fulfilled.

iv. Breach of the obligation for performing market-based allocation of cross-border
capacity

(124) Article 6(1) of Regulation (EC) 1228/2003 requires that network congestion problems
are addressed with non-discriminatory, market-based solutions which give efficient economic
signals to the market participants and transmission system operators. In addition, Section
2.1 of the Congestion Management Guidelines specifies that congestion management
methods shall be market-based and capacity shall be allocated only by means of explicit
(capacity) or implicit (capacity and energy) auctions.

(125) As described above, the Electricity Sector Law of Ukraine,®” as well as Article 1(1) of
the Auction Rules of December 2015 stipulates that auctions are to be held for access to
cross-border capacity for export and/or import of electricity. However, as demonstrated in
Section 3.a).i. of this Reasoned Opinion, it is still the Ministry of Ukraine in charge of giving
an approval based on the energy balance and the necessity to import or not electricity for
satisfying the demand of domestic consumption. Linking the necessity to import electricity
with allocating cross-border capacity, prevents participation to auctions for cross-border
capacity to energy undertakings without the Ministry’s approval, as in such cases auctions
for import of electricity are not even held.

8 Case C-17/03 VEMW [2005] ECR 1-4983, paragraph 62.
87 Article 30(1) Electricity Sector Law of Ukraine
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(126) To require a unilateral administrative decision by the Ministry as a basis for the
allocation of (actually or potentially congested) interconnectors, and not via explicit or implicit
auctions, amounts to maintaining a non-market based method for capacity allocation that
does not give efficient economic signals to the market participants and transmission system
operators. It thus fails to comply with Article 6(1) of the Regulation (EC) 1228/2003 and
Section 2.1. of the Congestion Management Guidelines.

v. Breach of Article 41 of the Treaty

(127) The prohibition of measures having an effect equivalent to a quantitative restriction,
laid down in Article 41 of the Treaty, conflicts with any rule or measure enacted by a Party
capable of directly or indirectly, actually or potentially, hindering trade among the Parties.®®
Measures requiring prior authorization, 8 even as a pure formality, °® have been considered
by the Court of Justice of the European Union as measures having equivalent effect to import
restrictions. Making the import of electricity dependent on the prior approval of the Ministry
makes the import of electricity in Ukraine more difficult than purely domestic supply, and thus
constitutes a measure prohibited by Article 41 of the Treaty. As a matter of fact, the
requirement for Ministry‘s approval excludes the possibility of any system user from one Party
of the Energy Community Treaty to sell electricity to customers in Ukraine.

(128) According to case law, it is incumbent on Ukraine to show that their rules fulfil the
conditions for application of the derogating rules in Article 41(2) of the Treaty or legitimate
reasons in the general interest.®! This corresponds to the second sentence of Article 4 of the
Rules of Procedure for Dispute Settlement whereby “where, however, a Party invokes an
exemption to a rule or general principle of Energy Community law, it is incumbent upon the
Party concerned to prove that the requirements for such exemption are fulfilled.”

vi. Conclusions

(129) The Secretariat concludes that by maintaining and applying a special, non-market
based regime for electricity imports Ukraine failed to comply with Articles 7 and 41 of the
Treaty as well as Articles 3(1), 9(e) and 20(1) of Directive 2003/54/EC, Articles 1, 2(1) and
6(1) of Regulation (EC) 1228/2003 and Section 2.1 of the Congestion Management
Guidelines.

8 Case 8/74 Procureur du Roi v Dassonville, [1974] ECR 837, para. 5

8 Case C-434/04 - Ahokainen and Leppik, [2006] ECR 1-09171, para.21, 31, 35; Case C-170/04 - Rosengren and Others, [2007] ECR I-
0407, para. 17, 18, 25, 38, 50; Case C-254/98 - TK-Heimdienst, [2000] ECR 1-00151, para.26; Case C-389/96 - Aher-Waggon v
Bundesrepublik Deutschland, [1998] ECR 1-04473, para. 20

90 C-54/05, Commission of the European Communities v Republic of Finland, [2007] ECR I- 02473, para.32; Case C-150/11 - Commission
v Belgium, [2012] ECLI:EU:C:2012:539, para.51; Case C-443/10 — Bonnarde [2011] ECR [-09327. para.26-30

91 Case C-159/94 Commission v France [1997] ECR 1-5815, para. 94.
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b. Limiting access to interconnectors for electricity exports

i. Limiting the cateqories eligible for participation in cross-border capacity allocation
procedures

(130) Before the changes made by the Electricity Market Law in 2013, Article 30 of the

Electricity Sector Law as well as Article 3 of the Auction Rules of 2012 limited the categories
eligible for participation in cross-border capacity allocation procedures (for exports) to
suppliers that have a license for supply. In its Opening Letter, the Secretariat preliminarily
concluded that Article 3 of the Auction Rules encroaches upon Articles 3(1), 9(e) and 20 of
Directive 2003/54/EC as well as Section 2.10 of the Congestion Management Guidelines.

(131) In the wake of the Opening Letter, the Secretariat has been informed that obtaining a

supply license in Ukraine does not represent a barrier for participation in the allocation
procedure in practice, since all producers and even large customers intending to export
electricity need to buy that electricity from Energorynok, as a precondition for participating in
the WEM they have to obtain a supply license first.%

(132) NEURC is the responsible authority for licensing energy undertakings pursuant to the

Law of Ukraine ‘On Licensing of the Types of Economic Activities,’®® the Electricity Sector
Law of 1998 and the Licensing rules established by Resolutions of NEURC. Article 7 of the
Law on Licensing, before its amendments from September 2016,%* stipulated that the activity
in the electricity sector should be licensed in accordance with the features set out in the
Electricity Sector Law, except of the supply of electricity at non-regulated tariff (supply by the
independent electricity supplier), meaning that the license of supply of electricity at non-
regulated tariff which was mentioned in the Electricity Sector Law was cancelled with the
adoption of the Law on Licensing in 2015. This Law has been amended in September 2016,
and now it stipulates only that economic activities conducted on the electricity sector are
subject to licensing as specified in the Electricity Sector Law.®® Pursuant to Article 13 of the
latter, the types of economic activities requiring a license in the electricity sector of Ukraine
include electricity production, transmission, distribution, supply and performing the functions
of guaranteed buyer, system operator and market operator.

(133) Licenses are issued and have to comply with the licensing conditions issued by

NEURC. On 31 January 2017, NEURC has published for public consultation two Draft

92 According to information from NERC, 261 economic entities obtained licenses on electricity supply by non-regulated tariff already in
July 2013. See: NERC Letter, N0.4361/14/47/14, dated 21.07.2014

% The Law of Ukraine No. 222-19 ‘On Licensing of the Types of Economic Activities’ adopted on 02.03.2015 (with latest amendments
as from 01.01.2017), available at: http://zakonO.rada.gov.ua/laws/show/222-19

% Amendments with Law No. 1540, dated 22.09.2016

% Article 7(5)(1) of the Law of Ukraine No. 222-19 ‘On Licensing of the Types of Economic Activities’ (as from 02.03.2015) and Article
13 of the Law of Ukraine No. 575/97 ‘On Electricity Sector’ ( as form 16.10.1997)

30

| Bank ‘ Raiffeisenlandesbank

‘ IBAN ‘ AT953200000015102825
BIC RLNWATWW


http://zakon0.rada.gov.ua/laws/show/222-19

Energy Community

‘ Energy Community Secretariat

Am Hof 4, Level 5, 1010 Vienna, Austria

+43(0)1 535 2222
contact@energy-community.org
WWW.energy-community.org

Email

‘ Phone
Web

Resolutions, one ‘On approval of licensing conditions for economic activities on electricity
production’® and another one ‘On approval of licensing conditions for economic activities on
electricity supply’.®” Those two regulations have not been adopted yet. In the meantime,
pursuant to Article 20 of the Law on Licensing, no liability is prescribed for conducting
economic activity without a license, in the event of absence of licensing conditions for such
an economic activity, which in accordance with the Law requires a license.

(134) The requirement of a valid supply license has not been changed with the amendments

to the primary and secondary legal framework in Ukraine. Pursuant to Article 30 of the
Electricity Sector Law, as amended by the Electricity Market Law of 2013, only “electricity
suppliers who are members of the wholesale electricity market of Ukraine with a license to
perform activies related to the electricity supply and have no overdue debt for electricity
purchased on the wholesale electricity market of Ukraine shall have access to transmission
capacity of cross-border electricity networks in order to conduct operations of export and / or
import of electricity.” Article 5 of the Auction Rules of 2015 also stipulates that “only energy
suppliers are allowed to participate in auctions, and in order to participate they have to
acquire the status of allocation participant,”® while Article 2.2 of the Auction Rules of 2015,
in order to grant the status of allocation participant, Ukrenergo needs to verify if the candidate
has the status of a WEM member, whether it has some debt for the electricity bought from
the WEM and whether it has a valid supply license.®

(135) Article 3(1) of Directive 2003/54/EC requires Contracting Parties, including Ukraine,

not to discriminate between electricity undertakings as regards either rights or obligations.
The acquis confers on all potential system users a right to access the interconnectors and to
bid for cross-border capacity for import and/or export of electricity.

(136) This right is also guaranteed by Article 20 of Directive 2003/54/EC. The latter requires

Ukraine “to ensure the implementation of a system of third party access to the transmission
and distribution systems based on published tariffs, applicable to all eligible customers and
applied objectively and without discrimination between system users.” This is a subjective
right of market participants and customers, and constitutes one of the essential measures
which the Contracting Parties are required to implement in order to bring about the internal
market in electricity.® By limiting access to interconnectors for the export of electricity only
to users with a valid license to supply, and by excluding other system users, such as
generators, traders and (eligible) customers from access to interconnection capacity
provided that they have not obtained a supply license (but having already either a license for
generation, or being large customers as end-users), Article 30 of the Electricity Sector Law,

% The Draft Resolution ‘On approval of licensing conditions for economic activities on electricity production’ published on 31.01.2017,
available at: http://www.nerc.gov.ua/?id=23483

9 The Draft Resolution ‘On approval of licensing conditions for economic activities on electricity supply’ published on 31.01.2017,
available at: http://www.nerc.gov.ua/?id=23485

% Article 5 Auction Rules of 2015

% Article 2.2. Auction Rules of 2015

100 See Case C-439/06 citiworks AG [2008] ECR 1-3913 paragraph 44 and Case C-239/07 Julius Sabatauskas and Other [2008] ECR I-
07523, para. 43
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as well as Articles 2.2 and 5 of the Auction Rules of 2015 deprive all other system users to
benefit from that right. Therefore, the requirement for every system user interested in
obtaining interconnector capacity to apply and get a supply license as a precondition (in
addition to its generation license for instance) — irrespective of how simple the licensing
procedure for supply license may be — encroaches upon the right for non-discriminatory
treatment of system users guaranteed under Article 20 of Directive 2003/54/EC.

(137) This limitation encroaches further upon Article 9(e) Directive 2003/54/EC, as it fails to
ensure non-discrimination between system users or classes of system users, despite the
task imposed on Ukrenergo, as a transmission system operator pursuant to Article 9(e) of
Directive 2003/54/EC to ensure non-discrimination as between system users or classes of
system users.

(138) Moreover, limiting access to market participants holding a license for supply is also in
breach of Section 2.10 of the Congestion Management Guidelines which stipulates that “in
principle, all potential market participants shall be permitted to participate in the allocation
process without restriction.” This provision requires that other interested market participants
than licensed suppliers, such as generators, traders and eligible customers, shall have the
possibility to participate in auctions. Section 2.10 allows for limiting this right to participation
in the allocation procedure only if the regulatory authority or the competition authority finds it
necessary to take measures “to avoid creating or aggravating problems related to the
potential use of dominant position of any market player.” This is not the case with the
Ukrainian primary and secondary legislation, because they restrict participation in cross-
border capacity allocation per se by limiting access to only one category of (potential and
actual) market participants, i.e. suppliers.

(139) The Secretariat does not deny that a system operator must be able to identify energy
market participants in order to perform successfully its tasks assigned by Article 9 of Directive
2003/54/EC and in particular to ensure a secure, reliable and efficient electricity system.
Those powers of the transmission system operator should indeed be embedded in
legislation. However, such identification could be ensured by mere registration with the
system operator of all energy market participants that are interested in participating to
auctions for allocation of cross-border capacity in Ukraine.'°! In Ukraine instead, the effect of
this requirement is that each undertaking that would be interested in accessing the
interconnectors, has to apply and get a supply license. Even if this procedure for obtaining a
supply license would not be difficult, it constitutes a barrier for effectively using the third party
access right enshrined in the Directive for all other system users, such as generators, or large
customers as end-users.

101 |n Europe, such identification is ensured by issuing an Energy Identification Code (EIC) that represents a unique code which enables
a more efficient electronic data exchange. See: http://www.eles.si/en/for-business-users/descriptions.aspx (12.02.2013)

Since issuing an EIC is based on filling an application form with basic information about the energy entity, in case of lack of EIC, such
identification could be ensured by mere registration with the system operator of all energy market participants.
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(140) Such a requirement amounts also to a restriction of trade, since the Court of Justice
has considered that measures requiring prior authorization,*®? even as a pure formality,%3
amount to measures having equivalent effect to import restrictions and are thus contrary to
Article 41 of the Treaty.

(141) Therefore, the breach of the Energy Community law still persists even after the
Opening Letter and all the legislative changes performed afterwards. As the restriction is
based upon Article 30 of the Law on Electricity, as amended in 2013, (as well as in Articles
2.2 and 5 of the Auction Rules of 2015), rectifying the breach requires amendments to the
primary legal framework.

(142) The Secretariat therefore concludes that Ukraine, by limiting the access to
interconnectors as part of the transmission grids of Ukraine only to undertakings holding a
supply license fails to comply with the rules on ensuring third party access as one of the main
rights under the energy acquis pursuant to Articles 3(1), 9(e) and 20 of Directive 2003/54/EC
as well as Section 2.10 of the Congestion Management Guidelines.

ii. The existence and approval of purchase/supply contracts as requirements for
participation in cross-border capacity allocation procedures

(143) Article 30 of the Electricity Sector Law and the Auction Rules of 2012 subject the
Opening Letter listed several other requirements to be fulfilled by market participants if they
want to access the interconnectors and to participate in an allocation procedure for electricity
exports. This included the requirement to have a contract for purchasing electricity on the
wholesale electricity market from the wholesale supplier Energorynok, as well as for having
concluded contracts for supply of electricity with foreign entities. Both contracts had to be
approved by the transmission system operator Ukrenergo and needed to be valid at least for
the period for which allocation of capacity is required. In the Secretariat’'s view, these
requirements violated the obligation to ensure non-discriminatory access to interconnectors
to all eligible customers as enshrined in Article 7 of the Treaty, Articles 3(1) and 20 of
Directive 2003/54/EC and Article 6(1) of Regulation (EC) 1228/2003. The obligation to
purchase the electricity to be exported through Energorynok as a single seller of electricity,
also encroached upon the prohibition of hindering trade among the Parties as stipulated in
Article 41 of the Treaty.

(144) Subsequently, Article 30 of the Electricity Sector Law has been amended by the
Electricity Market Law of 2013, and approval of the contracts with foreign entities is not any
more a precondition for becoming allocation participant. The Auction Rules of 2015, based

102 Case C-434/04 - Ahokainen and Leppik, [2006] ECR 1-09171, para.21, 31, 35; Case C-170/04 - Rosengren and Others, [2007] ECR
1-0407, para. 17, 18, 25, 38, 50; Case C-254/98 - TK-Heimdienst, [2000] ECR 1-00151, para.26; Case C-389/96 - Aher-Waggon v
Bundesrepublik Deutschland, [1998] ECR 1-04473, para. 20

103 C-54/05, Commission of the European Communities v Republic of Finland, [2007] ECR I- 02473, para.32; Case C-150/11 - Commission
v Belgium, [2012] ECLI:EU:C:2012:539, para.51; Case C-443/10 — Bonnarde [2011] ECR 1-09327. para.26-30
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on Article 30 as amended, do not require such contracts any more, nor do they require
approval by Ukrenergo of those contracts in advance.** Hence, the breaches identified by
the Opening Letter related to the contracts with foreign entities, their approval by Ukrenergo
as well as their duration, have been rectified.

(145) However, Article 30 of the Electricity Sector Law as amended still requires that in
order to become allocation participant, a supplier must be a member of the Ukrainian WEM
by signing the agreement with the single buyer Energorynok and may have no open debt for
electricity purchased on the WEM. Furthermore, the Auction Rules of 2015 require that the
auction office has to verify if the supplier has the status of WEM member and whether it has
some debt for the electricity bought from the WEM in order to be granted a status of auction
participant. 1% Both requirements are preconditions for participating in the auctions for
exports. If not fulfilled, participation will be denied.

(146) Unlike in the Auction Rules of 2012, where evidence for fulfilling all qualification
requirements was to be submitted together with the application by the candidate, the
Auction Rules of 2015 stipulate that the auction office asks for confirmation from the
Energorynok that the supplier applying for participating to auctions has no open debt towards
Energorynok and that it has the status of participant to the WEM.

(147) Thus, as a precondition for participating in capacity allocation of interconnectors, the
exporters have to purchase all volumes of electricity to be exported only from Energorynok.
For rectifying the breach identified in the Opening Letter still valid, amendments to the primary
legal framework would be necessary.

(148) The requirement for having a contract for purchasing electricity on the wholesale
electricity market with the wholesale supplier Energorynok for the purpose of further export
violates the requirements for ensuring non-discriminatory access to interconnectors to all
eligible customers as enshrined in Article 7 of the Treaty, Articles 3(1) and 20 of Directive
2003/54/EC and Article 6(1) of Regulation (EC) 1228/2003. It follows from these provisions
that access to interconnection capacity must be open to all potential system users, without
making it dependent on the availability of supply contracts, and even less so limiting it to one
single source (Energorynok).

(149) Furthermore, requiring contracts with Energorynok imposes an obligation on the
transmission system operator to differentiate between the commercial transactions of the
system users applying for access to interconnectors and thus frustrates the achievement of
the goal pursued by Section 1.1 of the Congestion Management Guidelines, which is to
accept all commercial transactions. Moreover, requiring contracts with specific sellers and
buyers (Energorynok) also violates Section 2.10 of the Congestion Management Guidelines

104 Ukrenergo’s approval of the contracts with Energorynok has been subject to Article 3 Auction Rules of 2012, and has been applied in
the past, as evident from documents submitted by the complainant: Letter from Ukrenergo, Ref. No. 06/06-2-2/9391 of 15.11.2012.

105 Article 2.2. Auction Rules of 2015

106 Article 4 Auction Rules of 2012

| Bank ‘ Raiffeisenlandesbank

34 ‘

IBAN ‘ AT953200000015102825
BIC RLNWATWW



Energy Community

‘ Energy Community Secretariat

Am Hof 4, Level 5, 1010 Vienna, Austria

+43(0)1 535 2222
contact@energy-community.org
WWW.energy-community.org

Email

‘ Phone
Web

as not all potential market participants are permitted to participate in the allocation process
without restriction.

(150) Finally, rules requiring certain contracts of the potential auction participants for
commodity as a precondition for participating in auctions for capacity infringe Article 6(1) of
Regulation (EC) 1228/2003 and Section 1.6 of the Congestion Management Guidelines, as
they frustrate the transmission system operator's obligation to preferentially solve
congestions with non transaction based methods, i.e. methods that do not involve a selection
between the contracts of individual market participants.

(151) The obligation to purchase the electricity to be exported in Ukraine, and through
Energorynok as a single seller, encroaches also upon the prohibition of hindering trade
among the Parties as stipulated in Article 41 of the Treaty. The requirement to provide
purchase and supply contracts ex ante to Energorynok, as well as the sanctions stemming
from non-compliance with these requirements, constitute impediments to the cross-border
trade in electricity within the meaning of Article 41 of the Treaty. Without any prejudice to
possible justification under Article 41(2) of the Treaty — which would have to be put forward
by the Ukrainian side — the arrangement seems to be disproportionate. ldentification of
participants in the auctions organized by Ukrenergo could be also ensured by way of
registration with the system operator and submission of an EIC code which has even been
introduced by Article 5 of the Auction Rules of 2015.

(152) The infringements are not of a theoretical nature. As has been described above, the
requirements to provide contracts with Energorynok as a precondition to bid for capacity used
for exports need to be fulfilled in practice. The 2015 Auction Rules do not require anymore
submission of those contracts by the applicant, but instead task the auction office to verify ex
officio by sending a confirmation request to Energorynok. However, this amendment does
not change the fact that a contract for purchase of electricity with Energorynok is required.
This requirement has been applied by Ukrenergo in the past to the effect that access to
interconnectors operated by Ukrenergo was refused in several instances.%’

(153) Thus, the Secretariat concludes that Article 30 of the Electricity Sector Law as
amended and Article 2.2. of the Auction Rules of 2015, in principle and as applied by
Ukrenergo, encroach upon the right to third party access and infringe Articles 7 and 41 of the
Treaty, Articles 3(1) and 20 of Directive 2003/54/EC, Article 6(1) of Regulation 1228/2003
and Section 1.1, 1.6 and 2.10 of the Congestion Management Guidelines.

iii. Consequences from not fulfilling the criteria for obtaining status as allocation
participant and losing the registration as allocation participant

(154) The provisions of the Auction Rules of 2012 defined the notion of an “ineligible
participant [HeHanexHun ydacHuK aykuioHy]” in the auction. Ineligible participants were

107 Opening Letter, p.7.
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banned from participation in auctions during the following six months. A participant was
considered ineligible in the following cases: if the participant that set the initial price does not
register for participation in the auction (since under the Auction Rules of 2012 the capacity
was sold, and there was always an initial price irrespective of whether there was congestion
or not, and this price was set before the auction) or does not raise the card to confirm that it
is willing to accept the capacity after the first announcement of the initial price; if the winner
of the auction subsequently does not conclude a contract for allocation of transmission
capacity with Ukrenergo, or does not pay the sale price, i.e. the price at which it “bought” the
capacity, or if the participant fails to fulfill conditions from the agreement with the wholesale
electricity supplier.

(155) The Auction Rules of 2015 do not contain a provision defining “ineligible participants”
anymore. However, as explained above, Article 30 of the Electricity Sector Law still requires
that only electricity suppliers who are members of the wholesale electricity market and have
no open debt for electricity purchased on the wholesale electricity market shall have access
to transmission capacity of cross-border electricity networks in order to export electricity.
Pursuant to Article 5(7) of the Auction Rules of 2015, “based on the results of examination of
the application on acquirement of allocation participants and also the documents attached to
the application and the information from wholesale electricity supplier concerning
indebtedness of the energy supplier, the auction office decides on whether to register the
supplier as allocation participant or to refuse this registration.” Therefore, even though not
called ineligible participants anymore, the restrictions and the breach identified in the
Opening Letter related to refusing access to interconnectors for failure to participate to the
WEM still persists and amending the existing electricity market model by amending the
wording of the Auction Rules did not rectify the breach.

(156) Moreover, in case the allocation participant has not made any bid in any auction
during a period of a year from the date of registration, its registration as allocation participant
is withdrawn.® This also shows that status of WEM member and lack of indebtedness for
the electricity purchased from Energorynok is a precondition for participating to the auctions
for capacity, which has to be verified annually.

(157) Finally, once the applicant has been successful with its bids in the auctions, and has
been allocated certain cross-border capacity in a yearly auction, it can lose the remaining
capacity for the whole year in case it uses the obtained capacity less than 70% during a
month.% This provision was also part of the Auction Rules of 2012,'° and remains in force
in the Auction Rules of 2015 as well.

(158) According to Article 20(2) of Directive 2003/43/EC, access to the transmission
networks (including cross-border interconnectors) may be refused only where there is a lack

109 Article 12.9 Auction Rules of 2015
110 Article 8.3 Auction Rules of 2012
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of capacity in which case duly substantiated reasons must be given. Besides, Article 3(8)
Directive 2003/54/EC entitles Contracting Parties to not apply Article 20 from Directive
2003/54/EC “where its application would obstruct performance of obligations imposed on
electricity undertakings in the general economic interest and in so far as the development of
trade would not be affected to such an extent as would be contrary to the interests of the
Community.”

(159) It is for Ukraine to ascertain whether an unrestricted access to the system would
obstruct the performance of Ukrenergo’s public service obligations and whether the
performance could not be achieved by means other than refusal to participation in the
auctions for access to interconnectors for each refusal ground separately.'!

(160) In the Secretariat’s view, the first requirement — refusing access to interconnector
because the applicant does not make a bid during an year after the date of registration as
allocation participant, as well as the second requirement — refusing access to interconnectors
by making the allocation participants lose the right they have obtained in auction in case they
use the obtained capacity for less than 70% fails to comply with Article 20 of Directive
2003/54/EC, because it prevents third party access for reasons other than those allowed by
Article 20(1) of the Directive 2003/54/EC, i.e. lack of available capacity, provided that no
exemption under Article 3(8) of Directive 2003/54/EC has been obtained either.

(161) Even if the reasons for withdrawing the right to use the allocated capacity in the
abovementioned cases are the prevention of abuse by single market participants that would
obtain but not use large portions of interconnector capacity and the possibility for Ukrenergo
to be able to allocate the unused capacity further, this regulatory measure is not appropriate.
Namely, sanctioning an allocation participant by withdrawing its right to capacity if it uses
less than 70% as a regulatory measure imposed ex ante corresponds to capacity release
usually imposed as a structural remedy addressing competition law infringements and abuse
of market power ex post. In this case, the withdrawal of the whole capacity for the remaining
months of the year is disproportionate as there seem to be other, less-restrictive means to
achieve the same objective. Section 2.13 of the Congestion Management Guidelines provide
for financial consequences of failure to honour obligations associated with the allocation of
capacity. According to the Auction Rules in Ukraine, the deposit made available in advance
will serve to guarantee the financial obligations stemming from the agreement for capacity
allocation. Moreover, the use-it-or-lose-it''? has been introduced in the Auction Rules of
20153 and should be applied in which case another applicant should be allocated the
capacity in question. This principle means that if the capacity allocated at annual auctions is
not scheduled on the daily schedules, then Ukrenergo would be able to use what has not be
utilised by the winner of the auction. However, the application of this principle does not give

111 See Case C-439/06 citiworks, para. 60
112 gection 2.5 Congestion Management Guidelines
113 Article 12.8 Auction Rules of 2015

| Bank ‘ Raiffeisenlandesbank

37 ‘

IBAN ‘ AT953200000015102825
BIC RLNWATWW



Energy Community

‘ Energy Community Secretariat

Am Hof 4, Level 5, 1010 Vienna, Austria

+43(0)1 535 2222
contact@energy-community.org
WWW.energy-community.org

Email

‘ Phone
Web

a right to the transmission system operator to withdraw the right of using all of the awarded
capacity until the end of the year as a consequence for not using certain percentage of it.

(162) Denying access to interconnectors to entities for the above-mentioned reasons under

the Auction Rules irrespective of whether there is capacity available, thus infringes the right
for access to the transmission grids enshrined in Article 20 Directive 2003/54/EC.

(163) In addition, denying participation in the auction for the above-mentioned reasons is

not compliant with Section 1.6 of the Congestion Management Guidelines. This provision
lists only one possibility for denying request for transmission service if two conditions are
jointly fulfilled, namely when “the incremental physical power flows resulting from the
acceptance of this request imply that secure operation of the power system may no longer
be guaranteed, and when the value in monetary amount attached to this request in the
congestion management procedure is lower than all other requests intended to be accepted
for the same service and conditions.”** The first of these criteria refers to situations when
security of supply would be endangered if the request for access was accepted, while the
second criterion refers to situation when — if congestion occurs, the price offered by the
denied applicant is lower than the price offered by the another applicants and due to lack of
capacity such offer with the lower price could not be accepted.*® None of them allows for the
refusal of participation in capacity auctions when the applicant does not make a bid during
an year after the date of registration as allocation participant, or use the obtained capacity
for less than 70%.

(164) Moreover, Section 2.13 of the Congestion Management Guidelines provides for

financial consequences of failure to honour obligations stemming from the allocation of
capacity. The Guidelines stipulate that where market participants fail to use the capacity that
they have committed to use, or, in the case of explicitly auctioned capacity, fail to trade on a
secondary basis or give the capacity back in due time, they shall lose the rights to such
capacity and pay a cost-reflective charge. Any cost-reflective charges for the non-use of
capacity shall be justified and proportionate and the “key concepts and methods for the
determination of liabilities that accrue upon failure to honour obligations” shall be set out in
advance in respect of the financial consequences, and shall be subject to review by the
relevant national regulatory authority. This provision in essence stipulates that a use-it-or-
lose-it principle shall apply. Besides losing non-used capacity, the consequence of not using
acquired capacity is the payment a cost-reflective charge defined in advance. Section 2.13
lists the consequences of non-usage of capacity in an exhaustive manner, and does not allow
for further sanctions such as those at issue under the Auction Rules of Ukraine. Cost-
reflective sanctions pursuant to Section 2.13 of the Congestion Management Guidelines
have not been introduced in the Auction Rules of 2015.

114 Section 1.6 Congestion Management Guidelines
115 When a merit order list is established from the bids for capacity, acceptance of bids starts from the highest offer towards the lowest
and bids are accepted up to the moment that free cross-border capacity is available.
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(165) Denial of access to interconnectors and depriving an undertaking to participate in
auctions for capacity is not allowed by any of the provisions of the acquis, and is not
considered as a possibility even in cases when the undertakings fail to honour their
obligations from the auctions. Furthermore, the consequences envisaged by Section 2.13 of
the Congestion Management Guidelines can be triggered only after capacity has been
allocated and the winning undertaking has failed to use such capacity, or has failed to trade
it on secondary basis. These consequences may not be turned into precondition for
participation in an auction, as it is done with the preconditions set by the Auction Rules of
Ukraine.

(166) The Secretariat therefore concludes that excluding an applicant from participating in
an auction when it does not satisfy the qualification requirements from Article 2.2 of the
Auction Rules of 2015 related to not making a bid during a year after the date of registration
as allocation participant,, as well as sanctioning a use of obtained interconnectors’ capacity
in less than 70% by losing the whole capacity obtained, goes beyond the possibilities for
refusal granted by Article 20 of Directive 2003/54/EC and Sections 1.6 and 2.13 of the
Congestion Management Guidelines, and thus infringes those provisions.
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V. Conclusion

(167) In the light of the foregoing, the Secretariat concludes that, by failing to adopt, within
the prescribed time limit, the national measures necessary to implement Articles 7 and 41 of
the Energy Community Treaty, Articles 3(1), 9(1) and 20 of Directive 2003/54/EC, 1, 2(1) and
6(1) of Regulation (EC) 1228/2003, as well as Sections 1.1; 1.6; 2.1; 2.10 and 2.13 of the
Congestion Management Guidelines Ukraine has failed to fulfill its obligations under the
Energy Community Treaty.

(168) In accordance with Article 13(2) of the Dispute Settlement Procedures, Ukraine is
requested to rectify the breaches identified in the present Reasoned Opinion, or at least make
clear and unequivocal commitments in that respect, within a time-limit of two months, i.e. by

14 May 2017.

and notify the Secretariat of all steps undertaken in that respect.

Furthermore, in accordance with Article 15 of the Dispute Resolution and Negotiation Centre Rules,
Ukraine may also request that the present dispute is mediated by a neutral third-party mediator.
Should Ukraine wish to benefit from this option, it shall notify the Legal Counsel of such a request in
line with Article 15(1) of the Dispute Resolution and Negotiation Centre Rules by

28 March 2017

Vienna, 14 March 2017

St py
Janez Kop Dirk Buschle
[?irector : al Co“lﬁé‘ﬂeputy Director
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HALIOHANBHA KOMICIA, WO 3AINMCHIOE LEPMABHE PEMYNKOBAHHA

UA
§/ CPHEPAX EHEPFETV]I{M TA KOMYHANBHWX MOCNYT (HKPEKI) EN
ARSI (044) 204 70 72 Flous

3acinaHHAa OepxaBHU 3B'A30K 3 My6niuHa
Mpo HKPEKN HKPEKT Hokymenty Mpeeimy KOHTPONb rpomManchbKicTHo inthopmauin Heuragry
ENEKTPOEHEPTIS FA3 NPYPOOHWA TEMMO BOA XOMNOOHA BIOXOOM
[okymeHTy

MocTakrosa aig 28

HA MopALKy NPOBEASHHS SNEKTPOHHMY AYKLIOHIE 3

=) Bepcia 4ns Apyky

[Lama poamiweHns Ha cadmi: 31.03.2017

OBI'PYHTYBAHHS MPUAHSATTS MOCTAHOBM

HALIOHANBHA KOMICIS, WO 34IMCHIOE AEPYKABHE PEMYIIOBAHHA
Y COEPAX EHEPIETWKM TA KOMYHANBHWX MNOCNYI

MOCTAHOBA
28.03.2017 Ne 426

Mpo 3aTeepaxeHHsn Mopagky NpoBegeHHA eNeKTPOHHKUX aYKLiOHIB 3 PO2NOAINeHHA NPONYCKHOT CNPOMOXHOCTI MiXaepMaBHUX
eneKkTPUUHUX Mepex

BianosigHo go ctarti 30 3akoHy YkpaiHu «[lpo enexTpoeHepreTwky», 3akoHis YkpaiHw «[po 3acagu YHKLiOHYBaHHA PUHKY €NeKTpUYHOT
eHeprii Ykpainu» 1a «lpo HauionanbHy Komicilo, WO 34iACHIOE AepKaBHe perynioBaHHA y cepax eHepreTuki Ta KomMyHansHwx nocnyr» HaujoHansHa
KOMICifi, O 34iACHIOE fepxaBHe perynioBanHa y cpepax eHepreTukn Ta komyHansHiux nocnyr, MOCTAHOBNAE:

1. 3areepanTu MopAAOK NPOBEAEHHA ENEKTPOHHUX AYKLIOHIB 3 PO3NOAINEHHA NMPONYCKHO! CNPOMOXKHOCTI MiXKAEPKABHUX ENEKTPUUHUX MEPEX,
WO AOASETLCA.

2. BusHaTty Takoio, WO BTPATMNA YMHHICTb, NOCTaHoBY HalioHankHoi KOMicii, WO 3AilficHIOE AepkaBHe perynioBaHHA y cdepax eHepreTuku ta
KOMyHanbHWX nocnyr, Big 12 nioToro 2015 poky Ne 176 «[Mpo 3ateepaneHHa MNopaaky NPOBEAEHHS eNEKTPOHHUX ayKLUiOHIB 3 PO3NOAINEHHS NponycKHOI
CMPOMOMHOCTI MiKASPKABHUX ENEKTPUYHUX MEpexX», 3apeecTposaHy B MiHicTepcTei locTuuil Yrpainu 13 TpasHsa 2015 poky 3a Ne 521/26966.

3. La noctaHoBa HabMpae YWHHOCTI 3 AHSI, HACTYNHOrO 3a AHem ii onyGnikysaHHs B odiLiiiHOMy ApyKOBaHOMY BUAAHHI — raseti «YpsaoBui
Kyp'ep».

lonosa HKPEKT [.Boek

3ATBEPOXEHO
Mocranosa HKPEKM
28.03.2017 Ne 426

MNopanok npoBefeHHs eneKTPOHHKUX ayKUiOHIB 3 PO3NOAINEHHA NPONYCKHOT CNIPOMOXHOCTI MidAePHABHUX ENEKTPUYMHNX MEpPex

|. 3aranbHi nonoxeHHA

1.1. Uen Mopapok BW3Ha4ae npoueaypy OpraHisauil Ta npoBeAeHHs eriekTPOHHUX ayKUioHIB Woao AOCTYNY A0 MPONYCKHO! CMPOMOXHOCTI
MKAEPKEBHUX ENEKTPUYHUX Mepex YKpaiHw Ana 3piAcHeHHs ekcnopTHux Ta/abo iMnopTHUX onepauil 3 enekTPUYHOID EHEPTIEID 3 ypaxyBaHHAM
ocobnusocTeil poSotu OEC YkpaiHu Ta okpemMux Ti CKnagoBux YacTuH,

1.2. ¥ ubomy Mopagky TepMiHW BXUBAIOTLCA B TAKMX 3HAYEHHAX:

agmMidicTpaTop aykuioHHoi nnardopmu — npauiBHWK aykUioHHOro odicy, AKWA Mae NOBHOBEKEHHA 34iIWCHIOBATW KOHTPONb 33 AOTPUMAHHAM
usoro MopsAaky, npasun Ta yMOB NPOBEASHHA ayKLIOHIB, MPOBOAUTY aYKLIIOHM, 3HATTA BCIX HAsBHNX 3aABOK HA YYACTb B AyKLUiOHi ¥ BUNAAKY BUHMKHEHHS
TEXHONOMYHOrO NOPYLUEHHS, TexHiYHWX npoBnem y poboTi aykuionHoi nnaTtdopmu Talabo opc-MaKopHWX OBCTABWMH, NEPEBIPKY HAAXOLKEHHA
rPOLIOBMX BHECKIB/MOAAHHA GaHKIBCHKUX rapaMTii, npuiiom 3ass Ta naketa AOKYMEHTIB Npo HabyTTs cTaTycy ydacHWKa poanogineHHs, NignucaHHs
NPOTOKONIB NPOBEASHHA ayKUIOHIB Y pasi 3acToCyBaHHA PE3ePBHOrO MEXaHiamy Ta BUKOHYBATW iHWi AT, nepeaBaveni uum Mopagkom;

ayKuioHHa nnaTgopma — aBTOMATU30BAHA CUCTEMA, 38 JONOMOroI0 AKOI NPOBOAATLCA ENEKTPOHHI ayKLUioHW BigNoBigHO Ao Usoro Mopaaky:

ayKUioHHWiA odic — NIANPUEMCTBO, AKE 3AINCHIOE LIeHTPanisoBaHe AUCNeTYepCsKe YNpaBniHHg 06'e4HAHOI0 EHEPTETUHHOK CUCTEMOI YKpaiHY;

BaHkiBcbka rapaHTia — Bug 3abeaneyeHHn BUKOHaHHA 3000B'A3aHb, BiANOBIGHO A0 Akoro GaHk-rapaHT Gepe Ha cebe rpowose 30608'A3aHHA
nepes aykyioHHUM odicoM CNNATUTU KOWTKW 33 YYacHWKa PO3NOAINEHHS BiNbHOT NPONYCKHOI CNPOMOXHOCTI B pasi HEBMKOHAHHA OCTAHHIM Y NOBHOMY
06ca3i abo yacTkoso ceoix hiHaHcosux 30608'A3aHb Nepes, aykuioHHUM odicom. BaHkiscbka rapaHTis € 6e3sigknuyHoto Ta 6e3yMoBHOIO;

BIAKPWTTA TOPriB — 4Yac [HA, 3 HACTAHHAM FAKOrO [0 AyKUiOHHOro odbicy MOMYTb HaBAXOAWTM 33ABKW HA YJacTb B aAyKUIOHI Big y4acHwkis
PO3NOAINEHHS;

BiNbHa NponyckHa CnpomoXHICTE (gani — BIC) (available transfer capacity, ATC) — AoCTynHa NponyckHa CNPOMOXKHICTb, 3a BUpaxXyBaHHAM
PO3NOAINEHOT Ha ayKLioHaX BEMWYMHU NPOMYCKHOT CNPOMOXKHOCTI Ta NPONYCKHOT CMPOMOXKHOCTI, WOAO AKOI BiANOBIAHO A0 3aKOHOAABCTBA HARAHO
npiopuTeTHWiA gocTyn. Mpu poapaxyHky 4060BOI 8iNbHOT NPONYCKHOT CNIPOMOMHOCTI BPaXOBYETLCA HEBMKOPUCTAHA BEMMYMHEA NPONYCKHOT CNPOMOXHOCTI,
PO3NOAINEHOT HA NonepepHix aykuioHax,

http://www.nerc.gov.ua/index.php?id=24434 19.05.2017



RULES
on holding electronic auctions for capacity allocation of cross-border
electrical networks

. General provisions

1.1. Given Auction Rules defines the procedure for organization and
holding of electronic auctions on access to the cross-border transfer capacity of
electrical networks of Ukraine fer—expert—andior—tmport—of—electricity for
conducting operations on electricity export and/or import taking into account the
particularities of the work of the Ukrainian Unified Electricity System and its
separate parts.

1.2. In the given Auction Rules the terms and definitions used are the
following:

administrator of the auction platform — employee of the auction office
authorized for control of this Auction Rules compliance, rules and conditions of
holding of auctions, to hold auction, withdraw all available Bids in case of
technical disturbance , er-technical problems with the auction platform and/or

Force-Majeure, to check incomings of guarantee—fees— payments and bank

guarantees, eontrol-of-concluding-theagreements- on-aceessand-Anhexes-ofthe
agreement-on—access, accept Applications and documents on acquisition of the

status of allocation participant, signing of auctions holding minutes by-electrenic
digital-signature- in case of the application of the fallback mode and carry out
other actlons accordlng to this Auctlon Rules;

auctlon platform automate system for holdlnq electronic auctlons in Ilne

with this Rules.

auction office — enterprise providing centralized dispatching control over
Interconnected Power System of Ukraine;

bank guarantee — type of ensuring of obligations fulfillment implicating
the guarantor bank undertakes the cash obligation towards the auction office to
pay for the allocation participant in case of its non-fulfillment in full or partially
of financial obligations towards the auction office. Bank guarantee is irrevocable
and unconditional;

gate opening — time of a day when auction office may obtain Bids for
participation in the auction from allocation participants;

available transfer capacity (ATC) — net transfer capacity less already
allocated capacity and priority capacity granted according to the legislation. In




calculations of the daily ATC the unused capacity allocated on previous auctions
is taken into account;

marginal value of the export and import of daily electricity operations — D
(hereinafter — marginal values) — maximum hourly volumes of electricity and
capacity of the export and import of electricity, ensuring secure and
uninterrupted UES of Ukraine and electricity supply to consumers, defined in
accordance with the law and/or legal acts.

marginal price — minimal access price out of satisfied Bids defined by the
auction platform software by each reserve of each cross-border section;

auction calendar — calendar of yearly, monthly and daily auctions
published on auction office official web-site;

financial contribution (fee, payment) — funds, paid by allocation
participants in yearly and/or monthly, and/or daily auctions and which in case on
non-fulfillment by the allocation participants of its obligations pursuant to the
contract on access to the capacity of the interstate electricity networks of
Ukraine are transferred to the ownership o the auction office as a fine.

D — the day on which the access to the transfer capacity is granted;
D-1 — the day prior to the day D;

D-2 — the day prior to the day D-1,

D-3 — the day prior to the day D-2;

auction details — information on auction parameters defined in subpoint 7
of point 3.1 herein;

daily reserve — available transfer capacity proposed on allocation on daily
auctions, in MW;

agreement on access — agreement on access to the transfer capacity of
cross-border electrical networks of Ukraine which defines conditions and
procedure of provision of access to the transfer capacity of cross-border
electrical networks of Ukraine and is concluded between the auction participant
and auction office_through the accession of the auction participant to the
agreement in full. The agreement is drafted by the auction office;

access to the transfer capacity of cross-border electrical networks of
Ukraine — the right of the energy supplier on obtaining a service on transmission
of electricity over the cross-border electrical networks of Ukraine, granted in
accordance with the given Auction Rules, with the view of carrying out export
and/or import of electricity operations ;

net transfer capacity (NTC) — value of maximum transmission capacity
that can be transferred from the power system of one country to the power
system of another country in the corresponding direction (cross-border section)
on the condition of guaranteed ensuring of safety and reliability of IPS of
Ukraine functioning;




electronic auction (auction) — social relations system, regulated by the
given Auction Rules, between the participants of electronic interaction of the
internet based auction platform used by these participants for competitive based
transactions on allocation of access to the to the cross-border transfer capacity of
electrical networks of Ukraine for export and/or import operation of electricity.
The participants of electronic interaction of the internet based auction platform
are allocation participants and auction office;

electronic registration — set of letters and numbers (login and password)
assigned to the energy supplier when acquiring the status of allocation
participant for personal access to the auction platform and acting in accordance
to this Auction Rules;

energy suppliers — participants of wholesale electricity market that
buy/sell the electricity on this market with the purpose of its resale and/or
supplying to the consumers or to export and/or import;

gate closure — time of a day when auction office stops obtain Bids for
participation in the auction from allocation participants;

application on acquirement of status of allocation participant — application
signed and submitted by the energy supplier to the auction office_to acquire -
energy-suppher-the status of allocation participant. The form of application on
acquirement of status of allocation participant is given in Annex 1 herein;

bid on participation in the auction (Bid) — the proposal (offer) of the
allocation participant submitted to the auction office in a way defined by the
given Auction Rules regarding the obtaining the corresponding amount of ATC
of the respective reserve proposed on the electronic auction.

Identification number for payment — set of signs, which as a result of the
conduction of the respective auction is attributed by the auction office to a
respective reserve and which is used by the winner of the auction when
executing payments for such reserve;

hi | {offer) s bl het : I ;
Kyiv time — CET + 1 hour;

allocated transmission rights user (ATR user) — auction winner or ATR
transferee having obtained the rights and obligations on using of allocated
transmission rights (ATR);

cross-border section — a number of cross-border transmission lines
connecting the power system of Ukraine (or its part) with others control zones
and/or power systems of other countries ane/or-uniens-of-energy-sector;

monthly reserve — available transfer capacity guaranteed during more than
one day and not more than the quantity of calendar days in the corresponding
calendar month proposed on allocation on monthly auctions, in MW;

Imbalance of electricity (capacity) — difference between the volumes of
electricity production and import and electricity consumption and export.




ATR curtailment — curtailment of ATR carried out by the auction office in
case of technological disturbance and/or Force-Majeure and also on demand by
the neighbouring TSO;

wholesale electricity supplier (WES) — entity having a license for
wholesale energy supply and which provides this kind of licensed activity;

ATR transferee — allocation participant obtaining the access to the ATR
on contractual basis as a result of ATR transfer from the ATR transferor;

ATR transferor — ATR user carrying out on contractual basis the ATR
transfer obtained on the auction to the other allocation participant;

ATR transfer — a method defined herein of transfer of the right of access
to the cross-border electrical networks of Ukraine capacity carried out from the
ATR user to the ATR transferee;

auction winner — auction participant having a satisfied Bid,

repayment — return of funds to the user of ATR with regards to the value
of restriction and/or termination of the access to the transmission capacity of the
cross-border electricity networks;

notification — any official information send by the auction office to the
allocation participant auction—participants-on any processes held in the auction
platform with their participation, or other information to be send by the auction
office in cases, terms and procedure defined herein. Appropriate notification is
the one published/placed/sent by the auction office by means of available
communication channels (auction platform or, in fallback mode, e-mail or fax)
on the requisites provided by the allocation participants to the auction office. All
notifications of the auction office are placed on the auction platform and
published on auction office web-site;

return for resale of ATR — a method defined herein of voluntary return for
resale of obtained ATR by the ATR user;

priority access — access to the additional (increased) volume of cross-
border capacity developed as a result of investment of a legal person being
under neither directly or indirectly control with the enterprise providing
centralized dispatching control over Interconnected Power System of Ukraine
and electricity transfer over trunk and cross-border electrical networks of
Ukraine. This additional (increased) volume of cross-border capacity may be
released from the stated in part 7 of Article 30 of Law of Ukraine “On electrical
power engineering”;

registry of allocation participants (Registry) — electronic registry of
allocation participants which are entered to the auction platform for the
identification of these allocation participants by the software as regards granting
them rights to carry out corresponding activities on the auction platform;

fallback mode — procedure of allocation of access to the cross-border
capacity applied by the auction office due to technical problems with the auction
platform by e-mail or fax;



yearly reserve — available transfer capacity guaranteed—in one calendar
year during more than 30 calendar days and not more than 365 or 366 (leap
year) calendar days proposed on allocation on yearly auction, in MW,

allocated transmission rights — allocated transmission capacity related to
which the auction winner obtained the rights and obligations;

auction platform system time — current time and date for every activity of
all auction platform users. Auction platform system time relates to Kyiv time;

neighbouring TSO — TSO of Slovakia, Romania, Poland, Hungary,
Moldova, Belarus or Russia;

technical problems with the auction platform - technical and/or
technelegical-malfunction of proper functioning of hardware and/or software
used for holding electronic auctions, full cutoff from the Internet and/or loss of
all web applications and/or failure of auction platform operation (servers,
databases or system fault of auction platform);

technological disturbance — situation resulted in danger of violation of
operational regime of IPS of Ukraine or its part, in particular due to deficit of
electricity and/or power, reduction of frequency below the boundary acceptable
limits, violation of permissible power flows regime and overload of network
elements, reduction of voltage in control nodes of power system up to the
emergency level, which is defined in accordance with the legislation and/or legal
acts;

unique identifier — set of letters and numbers automatically assigned by
the auction platform to any ATR allocated on the electronic auction;

authorized person — a person having authorities in accordance with the
valid legislation to represent the interests of energy supplier and act on behalf
and at cost of this energy supplier participating in the auction;

auction participant — allocation participant which submitted its Bid;

allocation participant of available transfer capacity (allocation
participant) — energy supplier that meets the requirements of this Auction Rules
and been entered into the Registry;

Force-Majeure — emergency, unforeseen and irresistible events that
happen regardless the desire and are beyond the control of the auction office and
energy suppliers (regardless the status they have according to this Auction
Rules) and appear the circumstances that exempt from liability for breach of
obligations;

time stamp — auction platform system time assigned to any activity of any
allocation participant or auction office;

CET - Central European Time;

EIC-code (energy identification code) — personal identification code
necessary for participation in allocation of available transfer capacity of cross-
border electrical networks of Ukraine in direction to Hungary, Slovakia,
Romania and Poland.

Terms “cross-border electrical network”, “interconnected power system of
Ukraine” used are taken from Law of Ukraine “On electrical power
engineering”.




1.3. Access to the transfer capacity of cross-border electrical networks of
Ukraine is granted to the auction participants exclusively on the results of the
auction foreseen herein excluding the priority capacity granted according to the
legislation.

Upon the results of the auction, the energy suppliers have the right to use
the transfer capacity for electricity export and/or import operations.

1.4. Auction office calculates the net transfer capacity in accordance with
the Methodic approved by the Central Executive Body providing state politics in
power sector. The NTC value is agreed with the corresponding TSO and/or TSO
of neighbouring country.

1.5. Auction office carries out allocation of all available transfer capacity
on of the cross-border electrical networks of Ukraine on yearly, monthly and
daily auctions according to the procedure of electronic auction using electronic
documents circulation and electronic digital signature excluding the cases
defined in Law of Ukraine “On electrical power engineering”.

1.6. Available transfer capacity is calculated by the auction office by
subtraction from the net transfer capacity both allocated capacity and priority
capacity granted according to the legislation. In calculations of the monthly
ATC the unused capacity allocated on yearly auction is taken into account. In
calculations of the daily ATC the unused capacities allocated on yearly and
monthly auctions are taken into account, as well as the value of free transfer
capacity after the adjustment of the schedules of ATR users based on yearly and
monthly auctions results to the marginal values. -

The marginal values of electricity export/import operations for the day D
shall be defined based on the scheme and parameters of the main network and
the planned capacity balance of the UES of Ukraine and the ‘Burstyn Island
CHP’. The marginal values of the electricity export and import operations for
the respective period shall be published be the auction office in details of the
daily auction.

When defining the marginal values for the daily auction, the hourly
capacity volumes of the submitted schedules of ATR usage as a result of yearly
and monthly auctions shall be taken into account.

1.7. If the demand on capacity of cross-border electrical networks of
Ukraine exceeds the value of available transfer capacity of cross-border
electrical networks of Ukraine, the auction is held on the principle of
preferential satisfaction of Bids with the biggest price. In such case the marginal
price on the corresponding direction is determined as the minimal price of
accepted Bids.

1.8. If the demand on capacity of cross-border electrical networks of
Ukraine does not exceed or is equal to the value of available transfer capacity of
cross-border electrical networks of Ukraine, auction office grants the access to



the transfer capacity of cross-border electrical networks of Ukraine to the
auction participants on a free of charge bases.

1.9146. Yearly and monthly auctions are held in accordance with the
auction calendar published annually by the auction office on its web-site not
later than November 01 of the current year. The auction calendar also comprises
the deadlines for publishing the auction details.

1.10. In the event if the last day as indicated in the Rules is a public
holiday, as defined in the Labor Code of Ukraine, all the actions which shall be
taken pursuant to this Rules are subject to implementation not later than the last
working day, prior to the public holiday.

1.112. The language of auctions, documents exchanging and circulation is
Ukrainian.

1.123. Auction platform is available for every allocation participant for
carrying out activities regarding the preparation and participation in the auction,
review of information on auction results, monitoring of amounts of guarantee
fees and bank guarantees of allocationadetion—participants and other activities
foreseen herein.

To implement the above-mentioned actions, the allocation participant
shall have an internet access and use the electronic registration.

late ”Iel alleelatlen participant—in enelell o Ilnavelan aceess—to—the—auction

Auction platform shall be available to all other users excluswely for
public information without a right to take other actions. funetioning-mathtenance
fopeopdonc o fne ouetion otion

1.134. Auction office shall cooperate with the neighbouring TSOs
regarding the coordination of mechanisms of congestion management and
realization of common procedures of allocation of cross-border capacities with
the view of creation of single auction platform in the future.




1.145. Auction office, WES and allocation participants have a right to
initiate changes incorporation into the given Auction Rules.

1.156. National Regulator monitors the rules compliance on capacities
allocation of capacities of cross-border electrical networks of Ukraine.

I1.  Auction office

2.1. Auction office is responsible for organization and holding electronic
auctions on access to the cross-border transfer capacity of electrical networks of

Ukraine for electricity export and/or import-operationsef-electricity.

2.2. For the reasons given above the auction office carries out the
following:

ensures the non-discriminatory conditions of energy suppliers to the trunk
and cross-border electrical networks of Ukraine for electricity export and/or
Import perations.fer-expert-andiortmport-ofelectricity;

draws up and publishes the auction calendar;

reviews the applications on acquirement of status of allocation participant;

registers and maintains the Registry;

accepts the Bids via the auction platform;

formalizes the corresponding auction results papers;

coordinates the capacity allocation with the neighbouring TSOs;

acts as an administrator of the auction platform, publishes the information
foreseen herein on the auction platform web-site;

registers the notifications on transfer and return for resale;

allocates the ATC;

curtails the ATR_pursuant to the effective legislation and/or legal acts;;

carries out adjustment of daily hourly schedules to the marginal values;

carries out control of the percentage of use of obtained yearly ATR;

defines the costs to be returned earries-eut-the-compensation-to the ATR

user;

notifies on the ensures-the-publication-ofnotifications—on-registration of
energy suppliers as the allocation participants on the auction platform in due
form given in Annex 2 herein,

notifications to the ATR user on the loss of obtained ATR in due form
given in Annex 3 herein;;

notifications on fallback mode in due form given in Annex 4 herein_and
procedures as defined by this Rules;

meets the operational challenges during the auction process;

applies the fallback modes if necessary;

defines en-the date prior to-ef-the gate opening for yearly and monthly
auctions checks the allocation participants on the presence/absence of the WEM
member status by sending the corresponding request to the WES;

calculates the NTC and ATC;

agrees the NTC with the neighbouring TSOs;




on the date prior to the qate opening of vearlv and monthlv auctions

men%hly—aueuensﬁeheeks%#the presence of the overdue mdebtedness of the

allocation participants for the electricity bought on the wholesale electricity
market of Ukralne by sendmg the correspondmg request to the WES

provides advisory support to all allocation participants regarding the
auction platform operation.

I11.  Web-site publications

3.1. Auction office publishes the following information on its web-site:

1) this Auction Rules and other normative documents that regulate the
issue of capacity allocation of cross-border electrical networks of Ukraine;

2) methodology for calculating the available transfer capacity;

233) _auction calendar;

3)4) contact details (first name, last name, telephone and fax numbers, e-
mails) of auction office employees responsible for organization and holding of
auction, contact details and work schedule of auction platform technical support
service;

435) on a daily basis — results of calculation of net transfer capacity and
available transfer capacity to be allocated on the auctions and also the
information concerning the current load of every cross-border section;

5)6) notifications foreseen herein;

6)7) types-ofthe- the agreement on access to the transfer capacity;

7#38) auction details:

available transfer capacity devided-by each reserve and marginal values;

period (year/month/day/number of hours);

cross-border section;

direction (export/import);

daily auction profile;

gate opening and gate closure time (time period between gate opening and
gate closure for yearly and monthly auctions cannot be less than 2472 hours);

time for auction results publishing;

other information related to the auctions;

8)9) auction results by all cross-border section by each reserve:

ATC in MW,

ATR in MW,

list of auction winners by all cross-border section indicating the value of
obtained ATR,;

marginal price in UA hryvnia per MW per hour (UAH/MWX hour);
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9310) information on ATR curtailment_(date, hour, duration and reason
for such a curtailment);

10)11) information on transfer and return for resale of ATR;

1H12) information on centers of keys certification;

13) information on the registration and/or cancellation of registration of
allocation participants;

12)14) other information foreseen herein.

3.2. Auction details for the yearly auction are published not earlier than 20

calendar-days—and-not-laterthan-10 calendar days and not later than 5 working
days prior to the date of holding of the given auction.

3.3. Auction details for the monthly auction are published not earlier than
510-calendar days and not later than 37 calendar days prior to the date of
holding of the given auction.

3.4. Auction details of the daily auction are published before 10:0009:45
Kyiv time D-2% every calendar day except days-off and non-working days
defined in Ukraine Code on Labour. Auction details of the daily auction to be
held on days-off and non-working days and for the first day after days-off and
non-working days are published before 10:0009:45-Kyiv time of the day D-1
prior to the day preceded to the days-off and non-working days.

3.5. Auction office is obliged to publish on its web-site the auction dates
and auction details publishing dates that deviate from the dates defined in the
auction calendar. Explanation of these changes has to be published on auction
office web-site and on auction platform simultaneously with the auction date
time change. In case of yearly auction date change the auction office is obliged
to publish the information on updated auction dates subject to minimal limiting
time frames regarding the auction details publishing defined in p. 3.2 and p. 3.3
herein.

IV. Yearly, monthly and daily auctions

4.1. On the yearly auction the capacity of cross-border electrical networks
of Ukraine is offered being the available capacity of the corresponding cross-
border section with the length of period of access to the transfer capacity more
than 30 calendar days and not more than a number of calendar days in the given
year (yearly reserve).

4.2. On the monthly auction the capacity of cross-border electrical
networks of Ukraine is offered being the full available capacity of the
corresponding cross-border section with the length of period of access to the
transfer capacity more than 1 calendar day and not more than a number of
calendar days in the given month (monthly reserve).

4.3. In calculations of yearly and monthly reserves the auction office
follows the principle of maximum uninterrupted access provision to the capacity
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of cross-border electrical networks of Ukraine. The auction office is not allowed
both to divide the uninterrupted access provision period and merge the yearly
and monthly reserves.

4.4. On the daily auction is offered the unallocated and unused transfer
capacity allocated on yearly and monthly auctions, the value of the free transfer
capacity, that was made available after the adjustment of schedules of ATR
users based on yearly and monthly auctions to marginal values, and to which the

suspensmn mechanlsm IS applled the—eapaeﬂy—ef—emss—be#der—elee@nea#

The daily reserve is equal to one hour, the value of the free daily transfer

capacity for each hour of the respective day is defined separately.

4.6. Yearly and monthly auctions are held in time frames foreseen herein
sufficient for preparation and submission of Bid(s) by the allocation participants,
submission of bank guarantees and/or guarantee—fees transfer, payment for
obtained access to the transfer capacity based on the issued invoice and

submission of daily hourly schedules ef-expert/importof-electricity-by the ATR

USErs.

4.7. Minimal value of capacity of yearly, monthly and daily reserves is
equal to 1 MW.

V.  Procedure of energy suppliers registration to participate in the
auction and changes incorporation to the energy suppliers information

5.1. In order to participate in the auction and/or obtain the ATR via ATR
transfer the energy supplier is obliged to acquire the status of allocation
participant.

5.2. In order to acquire the status of allocation participant the energy
supplier submits to the auction office a completed application on acquirement of
status of allocation participant in due form given in Annex 1 herein. All
requisites of the application on acquirement of status of allocation participant
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have to be filled. The application on acquirement of status of allocation
participant cannot comprise any limitations.

The application on acquirement of status of allocation participant is
submitted on the blank of energy supplier and has to be signed by the authorized
person of energy supplier. The following documents have to be signed by the
authorized person of energy supplier and submitted with the application on
acquirement of status of allocation participant:

dulye completed form(s) for creation, withdrawal or adjustment of an
account of the authorized person of energy supplier (up to 3 forms). All sections
of the form (first name, last name, fax and telephone numbers and also e-mails)
have to comprise full and error-free information (the form is given in Annex 5
herein);

original power of attorney or other document authorizing the authorized
persons of allocation participant to commit transactions on access to the transfer
capacity of cross-border electrical networks of Ukraine;

original power of attorney or other document authorizing the person
submitting on behalf of the energy supplier the application on acquirement of
status of allocation participant. For CEOs acting without the power of attorney
on the basis of foundation documents — copy of election protocol and/or the
order of appointment or other confirmatory document.

5.3. By submitting the application on acquirement of status of allocation
participant the energy supplier confirms that it meets the requirements of this
Auction Rules, becomes party to the access agreement and agrees on terms and
conditions of electronic auctions holding defined herein and undertakes to fulfill
the financial responsibilities according to the agreement on access.

5.4. Auction office verifies the restrictions related to the registration of
energy supplier as the allocation participant foreseen herein.

5.5. Time for examination of the submitted documents by the auction
office cannot exceed 10 calendar days beginning from the day of submitting full
package of documents defined in p.5.2 herein. In the given time frames the
auction office may address the request to the energy supplier with the view of
adjustment the data given in the documents attached to the application on
acquirement of status of allocation participant. The request has to be sent on the
addresses of all authorized persons of the energy supplier during 3 days
beginning from the day of receiving of package of documents.

5.6. In case of non-submission by the enerqy supplier of the reply to the

Abandonment-of-the—energy-supphier—en-the auction office’s request during 5

calendar days beginning from the date of the submission of such request, the
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auction office cancels the reqistration procedure of such energy supplier. results

5.7. Based on the results of examination of the application on acquirement
of status of aIIocatlon part|C|pant and also the documents attached to the
application a
energy supplier, the auctlon offlce deC|des on whether reglster the energy
supplier as the allocation participant or refusal on this registration. Auction
office in the time frames defined in p.5.5 herein publishes the information on
registration of the allocation participant or refusal on this registration with the
indication of reasons resulted in this refusal and also sends the given information
personally to the e-mail address of the energy supplier authorized person.

Registering the energy supplier the auction office assigns the individual
code of the allocation participant.

The due forms of notification on registration of energy suppliers as the
allocation participant on the auction platform or notification on refusal on this
registration are given in Annex 2 and Annex 6 herein.

5.8. Auction office cannot not refuse the energy supplier on registration as
the allocation participant excluding the cases of non-compliance by the energy
supplier with the requirements defined in p.5.2 — 5.4 herein.

Auction office creates and/or changes and/or enters the account of the
allocation participant authorized person to the auction platform during 5
calendar days after the receipt of the application pursuant to Annex 5 of this

Rules seeepingtoe pforpation—on—eochon e jecjetolop opdlor clhonges
Hesoorenon fodhe rocgelal cn co o

Auction office informs every allocation participant authorized person on
creation or change of its account on e-mail address given in the submitted form.

5.10. Energy supplier has to inform the auction office in written form on
any change in its information given in the submitted form during 10 days and
also provide the duly verified copies of confirmatory documents.

5.11. In case when the allocation participant did not make any Bid in any
auction during a year beginning from the date of its registration, the registration
of this allocation participants is withdrawn and the auction office sends the
corresponding notification to the given allocation participant. At the same time
this allocation participant is not forfeited on submitting_another -the application

on acquirement of status of allocation participant. —en—further—cerrespending
auctions.
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V1. Requirements to the auction participants

6.1. In order to take part in the yearly and/or monthly, and/or daily
auctions, the allocation participant shall submit on the day prior of the date of
the gate opening of the yearly and/or monthly and/or daily auction a fee to the
auction office no later than 13:00 Kyiv time of the date prior to the date of the
gate opening of the respective yearly and/or monthly and/or daily auction, the
original bank guarantee. The acceptance or refusal to accept the bank guruantee
with a respective justification shall be forwarded by the acution office not later
than within 3 working days from the date of its receipt. =Neotlaterthan-13:00

6.2. The amount of guarantee-fee and/or financial obligation secured by

the bank guarantee_(the size of the bank quarantee) of the allocation participant
in_the yearly, monthly and daily auctions is composed of the value, which
exceeds or is equal to the 100 minimal wages, as defined in the current
legislation of Ukraine for the date prior to the date of the gate opening of the
auction. is¢a oYe i ici iplicati

The bank guarantee for participation in the yearly auction shall be valid

for the period not less than the period covering the date of the gate opening of
the yearly auction until the last day of the month (including) prior to the last
reserve month;

The bank guarantee for participation in the monthly auction shall be valid
for the period not less than the period covering the date of the gate opening of
the monthly auction and 20 (twenty) calendar days from this date.

The bank guarantee for participation in the daily auction shall be valid for
the period covering not less than the date of the gate opening of the daily auction
and 30 calendar days from this date.

All settlings, including settlings of fees and/or financial obligation,
secured by the bank guarantee are made in the national currency of Ukraine.
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6.3. Guarahtee—Ffee is considered as paid when it is received on the
auction office current account with special treatment.

6.4. Control of the correspondence of provided bank guarantee and
transferred guarantee-fee to the requirements defined herein and in the Bid is
made by the auction office.

6.5. All expenses related to the guarantee-fee payment and/or provision of
a bank guarantee are covered by the allocation participant.

6.6. Aucti lce-hasarghttoy ba andio
feeforthe-ATR-only- tIn case of breach of payment procedure defined in the
agreement on access by the auction winner, the fee or bank guarantee shall be
retained by the auction office as a fine in the amount of 100 (one hundred)
minimal wages. With this, in order to participate in the next auction, such
allocation participant shall renew its payment of the fee or submit a bank
guarantee to the auction office pursuant to the requirements as provided in point
6.1 and 6.2 of this Title.-

6.7.8- Bank guarantee is withdrawn by the auction office as the due
ensuring of obligations fulfillment of the allocation participant if the given bank
guarantee does not meet the requirements defined herein and valid legislation.
The auction office immediately informs by e-mail and/or fax the allocation
participant on withdrawal of its bank guarantee as the due ensuring of
obligations fulfillment of the allocation participant.
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6.8.208. Allocation participants and-auection—participants-have a right for

full-er-partial-repayment of the guarantee-fee paid to the auction office or return
reduction—of the bank guarantee. For this purpose the auction—participant—or

allocation participant has to address the auction office through an the-auction

platform—and/or—official letter on repayment full-or—partial-repayment-of the
guarantee-fee or giving its consent on return reduction-of the bank guarantee.

The repayment of fee and/or bank guarantee is possible only in case of full

payment for the acquired allocated transfer capacity.

6.941. Auction office considers the inquiry of the allocation participant
within 2 (two) working days from the date of the receipt of the inquiry and and
takes a decision on repayment of the guarantee—fee or consent on return
reduction of the bank guarantee by notifying its decision on the same date
through the auction platform or in case of application of the fallback mode by e-

ma|I and/or fax to the aIIocatlon partlcmant —taleng—mte—aeeeum—the

6.10. The repayment of the fee shall be made by the auction office within
5 working days from the moment of the notification sent to the allocation
participant from the auction office in line with the requirement of paragraph 6.9
of this Title.

6.114. Allocation participants is not allowed to participate in the yearly,

monthly and daily auctions erleses—the—obtained-ATR-in-—the—corresponding
abetion-and-in the following cases:

If the allocation participant has an overdue financial obligations towards
the auction office according to the agreement on access;

if the allocation participant has overdue debts for the elec tricity
purchased at the WEM of Ukraine;

in case of the cancellation of the status of WEM participant.
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With this, such allocation participant shall not be released from the obligations
pursuant to paragraph 14.9 of the Title XIV of this Rules.

6.12. The allocation participant losses its ATR acquired as a result of an auction
in the following cases:

If the participant has overdue financial obligations to the auction office in
accordance with the agreement on the access to transfer capacity;

In case of the cancellation of the status of the WEM participant.

With this such allocation participant shall not be released form the obligations
pursuant to paragraph 14.9 of the Title XIV of this Rules.

VII. Requirements to the Bid

7.1. Every Bid has to comprise the following data:

name of the energy supplier {first-nametast-hrame);

eross-border-section-reserve;

Bid price (in UAH/MW _per hour with two decimals. The Bid has to be
positive);

value of transfer capacity in MW without decimal number-anrd-muttiple-of
- MM, Minimal value of transfer capacity on_any -al cross-border sections is 1
MWi.

7.2. Bids that do not meet the requirements defined herein are
automatically withdrawn by the auction office.

7.3. Every Bid submitted by the allocation participant is automatically
assigned by the time stamp of the auction platform.

7.4. Each allocation participant has the right during the period of opening
and closing of gates to adjust (correct) its bids unlimited nhumber of times.

7.54. Bid submitted by the auction participant on the time of gate closure
Is the irrevocable proposal (offer) on acquiring the ATC amount not exceeding
the one defined in this Bid out of the proposed ATC but he auction office on
electronic auction.

7.0 SReerthpcntanonion bac the ooy sncuenaanic:
 the. dail . ilo is defined by ; e | |

The auction participant has to define the transfer capacity in the Bid_submitted
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for daily auction and the proposed Bid price for each hour of a day. For those

hours of a day not to be proposed by the auction participants, a figure “0” is to
be put.

VI1II. Auction process

8.1. The auction office shall ensure equal conditions for all auction
participants. Bid contents before and after gate closure are confidential. Auction
office takes measures to keep the confidentiality of the Bids contents of the
auction participants.

: : - N ' Bid bef | af
I . idontial . h | Koo |

8.2. Every auction participant may submit his Bid(s) during gate open and
gate closure as defined in the auction details for the corresponding reserve.

8.3. Auction participant may submit not more than 20 Bids for each
reserve.

8.4. Auction office is not responsible if the auction participant cannot
connect to the auction platform if there are no technical problems with the
auction platform.

8.5. Because of the technical problems with the auction platform the
auction office postpones or cancels the auction. In that case the auction results
are cancelled and the auction participants are informed by e-mail or fax of the
allocation participants authorized persons about receiving the erroneous auction
results and other information related to the auction.

Auction office not more than during 1 hour beginning from the moment of
detection of technical problems with the auction platform informs the auction
participants and publishes on its web-site during a day when the auction was
cancelled the reasons resulted in auction cancellation.

8.6. Yearly, monthly and daily auction are held in accordance with the
auction calendar published annually by the auction office on its web-site not
later than November 01 of the current year. The auction calendar also comprises
the deadlines for publishing the auction details.
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8.7. Daily auctions are held during a year in every calendar day in D-2%
except days-off and non-working days. Daily auctions for days-off and non-
working days are held in a day _D-1 prior to the first-day-off and non-working
day for the term of duration of days-off and non-working days and for the first
day after days-off and non-working days.

8.8. Gate opening and gate closure for daily auctions are the following:
gate opening — 1316:00 Kyiv time D-24;
gate closure — 1310:30 Kyiv time D-21.

8.9. Every allocation participant has to be informed on the results of its
Bid(s) not later than 30 minutes after gate closure of the daily auction (i.e. not
later than 1411:00 Kyiv time D-21). Daily auction results are published on
auction office web-site not later than 30 minutes after gate closure of the daily
auction.

IX. Auction platform

9.1. Auction office organizes and holds the auctions on access to the
cross-border transfer capacity in electronic format on the auction platform on
yearly, monthly and daily basis. Auction platform is installed in the auction
office as a web application with the view of holding the auctions. Auction office
provides the documentation and instructions on using the auction platform.

9.2. Auction office provides the assistance to all auction participants on
auction platform operation. Contact information and operating hours of the
auction platform support service are published on auction office web-site.

9.3. All information concerning the time frames defined herein (in
particular, deadlines for data provision, auction results publishing etc.) is
brought into correspondence with the auction platform system time. User
interface has to operate based on the auction platform system time.

9.4. Allocation participant authorized person carries out the operations on
configuration of its account in user interface.

9.5. In order to ensure the communication between the allocation
participants, including the intensions on ATR transfer, auction office creates and
maintains the notice board.

9.6. Notice board is solely the instrument for publishing the notifications
of the allocation participants. Notice board is not directly connected to the
functional capabilities of the auction platform (excluding the allocation
participant identification) and therefore the notifications on intension to transfer
or obtain the ATR and/or other notification published by the auction platform
users are not checked by the auction office. If the authorized person publishes
the information on a notice board on behalf of the corresponding allocation
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participant, this allocation participant is responsible for the content and validity
of the published information. No operations are carried out through any module
of the auction platform.

All information, related to the work of the auction office and auction
platform shall be published exclusively by the staff of the auction office.

9.7. Auction office is not responsible for any direct or indirect costs or
expenses incurred by any auction platform user as regards the notice board
operation or resulted from using or impossibility of using the notice board.
Auction office is not responsible for any web-sites and materials published on
the notice board.

9.8. Notice board is used for publishing the information related
exclusively to the auctions.

9.9. Information integrity, availability, confidentiality and its unauthorized
access security are realized on the auction platform according to the
requirements of the valid legislation of Ukraine.

9.10. Auction platform software has to meet the requirements of the valid
normative and legislative documents of the system of technical and program
informational security.

9.11. Every allocation participant authorized person is obliged to have its
electronic registration for the access to the system. All operations carried out
through the auction platform are saved by the corresponding auction platform
user and operation time.

9.12. Every allocation participant undertakes all security rules defined
herein. In particular, the allocation participant is obliged to ascertain the
following:

allocation participant authorized person having a right to submit Bids is
storing its personal closed key in secrecy so nobody else could not get an access
to the key;

allocation participant authorized person having a right to submit Bids is
using its personal closed key and electronic registration exclusively in the cases
and according to the requirements defined herein;

allocation participant authorized person having a right to submit Bids
immediately informs the auction office on the third party access to the personal
closed key information and its divulging_(with this the auction office upon an
official request of the allocation participant shall block its personal key until its
next change). All direct and/or indirect losses related to the access to the
information on the personal key by third persons and its disclosure shall be
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borne by the allocation participant, form the fault of which such disclosure of
information occurred. -

9.13. Data exchange between the allocation participants authorized
persons and the auction office is carried out by e-mail and/or fax, by uploading
or sending the documents or manually through the user interface of the auction
platform.

9.14. Energy suppliers when registering on the auction platform have to
define the e-mail address for transferring and receiving and automatic
exchanging of the auction office notifications. Auction office can exchange data
with the allocation participants exclusively through the auction platform or in
case of the application of fall-back

mechanism addresses indicated when registering on the auction platform.
In cases when e-mail is not available the allocation participant has to inform the
auction office about this. Notifications on the auction platform are carried out
only through the administrator of the auction platform and allocation participant
authorized person.

9.15. With the view of control of integrity and validity of the electronic
information and also the confirmation of its authorship while participating in
auctions and/or acquiring the ATR through ATR transfer, the auction office uses
the electronic digital signature.

X. Auction results determination

10.1. Auction platform ranks the Bids of the auction participants and
determines the auction winners according to the following principles:

1) if the total amount of the transfer capacity according to the submitted
Bids does not exceed or is equal to the ATC value, the access to the transfer
capacity is granted on a free of charge bases;

2) ) if the total amount of the transfer capacity according to the submitted
Bids exceeds the ATC value, the marginal price is equal to the minimal Bid
price satisfied out of all Bids.

10.2. Auction results for each reserve of each cross-border section are
determined by the auction platform in the following way:

1) for each reserve of each cross-border direction the Bids are ranked by
Bid price in the descending order;

2) the Bid(s) with the maximum price is(are) satisfied until all ATC value
for this reserve of this cross-border section is depleted. Bid which value exceeds
the remaining ATC value for this reserve of this cross-border section is satisfied
partially to the remaining ATC value;
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3) if two or more Bids have the same price and the total value of transfer
capacity of these Bids exceeds the remaining ATC value, the mentioned Bids
are satisfied in proportion to the value of transfer capacity of these Bids and the
resulting value is rounded to the nearest value in MW,

4) the price of the last satisfied Bid becomes the marginal price.

10.3. Determination of the auction participant as an auction winner results
in the acceptance by the auction office of the proposal offered by the auction

partlupan eﬂh&aueuenﬁaametp%mpmpe%gwemn its aIIocatlon participant’s

pnee%&ema&kte%h&#wgm&l—pHe&Auctlon offlce mforms about fuII or partlal

acceptance of the auction participant Bid by publishing the corresponding
notification on auction office web-site and sending the electronic notification to
the addresses of the electronic auction participants authorized persons in terms
defined herein.

10.4. Each ATR value is assigned by the unique identifier and time stamp
of the auction platform.

10.5. Every auction participant anrd-aHocationparticipant-wheose-Bid-was
rejected—is informed through the auction platform about the corresponding

auction results not later than 30 minutes after gate closure and by notification on
auction results sent by e-mail and/or fax.

Notification on auction results set to the auction participants has to
comprise the following information: transfer capacity allocated to the auction
participant according to the auction results and marginal price.

10.6. Auction participants have a right to appeal against the auction results
in accordance with the valid legislation.

XI. Fallback mode

11.1. In cases when there is no technical feasibility of holding through the
auction platform of yearly or monthly auction according to the auction calendar,
auction office decides on postponing the date of the corresponding auction on 2
working days, and the notification by e-mail and fax are sent to the allocation
abetion-participants on this matter.

In case of impossibility to eliminate the technical malfunction until the
holding of repeated yearly or monthly auction, auction office applies the
fallback mode. Fallback mode for yearly and monthly auctions is both a change
of tools for submitting Bids and time frames for holding these auctions

In this case auction office sends the notification to the auction participants

by e-mail or fax erthrough-the-auction—platform-on the decision to apply the

fallback mode mentioning also the auction details and publishes this information
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on auction office web-site. The due form of notification on fallback mode is
given in Annex 4 herein. Fallback mode in this case is the following:

auction is held in premises and in time defined by the auction office;

auction is held as an explicit auction and with participation of energy
suppliers authorized persons;

administrator of the auction platform in presence of all interested parties
opens the envelopes comprising auction participants Bids and notifies on every
Bid on every proposed reserve of this auction;

during one working day the auction office the-administrator-of-the-auction
platform-ranks the Bids for-thecorrespending—auction-for each reserve of the
respective auction and informs on the general results the auction participants on
the auction results by e-mail and/or fax and also publishes this information on
auction office web-site.

Within the next working day, the auction office shall forward the detailed
results to the auction participants per each Bid by e-mail and/or fax.

Further interactions of the auction participants and auction office are held
according to the given Auction Rules.

11.2. Auction office is not responsible for the cases when the auction
office has no possibility to contact allocation participants authorized persons by
communication channels given in p.11.1 herein due to the objective reasons
being beyond auction office control, and/or publish the notification on fallback
mode on auction office web-site.

11.3. Fallback mode for daily auctions is a change of tools and time
frames for submitting Bid(s). In fallback mode for daily auction the Bids are
submitted by e-mail and/or fax or by means as defined by the auction office until
13:45 11:15-Kyiv time D-21. The results are published and sent to the auction
participants until 17:00 13:45-Kyiv time D-2%1. Detailed results of the auction
participants per each Bid shall be forwarded to D-1.

11.4. Notification on fallback mode for daily auction has to comprise the
auction details in accordance with subpoint 7 of point 3.1 herein.

11.5. Bids submitted before fallback mode are considered invalid and they
have to be submitted according to the requirements defined by the fallback
mode.

11.6. If the conditions foreseen by the fallback mode for daily auction
cannot be realized in time frames related to this auction, then this auction is to
be postponed or cancelled and the submitted Bids are automatically withdrawn,
and the auction office immediately informs the auction participants by
corresponding e-mails and/or fax numbers and publishes it on its web-site.

XI1. Use of allocated transmission rights
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12.1. Rights and obligations related to use of ATR by the auction winner
are acquired only by the agreement on access. ATR users at their own risk and
their own opinion by using the mechanisms foreseen herein use and/or transfer
and/or return for resale the obtained ATR.

12.2. Use of ATR obtained on the results of yearly and monthly auctions
is made by submitting the daily hourly schedules of export/import of electricity
for respective reserve to the auction office according to the time frames foreseen

12.3. After the termination of the term of submission by the ATR users for
each reserve to the auction office of daily hourly schedules, the auction office
should examine on each ATR user the submitted schedules upon the criteria that
total yearly numbers of the capacity on respective reserves from UKkraine/to
Ukraine shall not exceed the rights acquired at the respective auction.

Non-fulfilment of the above-mentioned criteria leads to an automatic
deviation of the submitted daily hourly schedules by the ATR users on this
reserve.

In case if the capacity value as a total of submitted export/import
schedules by all ATR users exceeds the established marginal values, all the
submitted schedules by the ATR users shall be adjusted in line with the principle
of proportionality to the defined marginal values in the following order:

Daily hourly schedules for ATR usage acquired as a result of daily
auctions;

Daily hourly schedules for ATR usage acquired as a result of monthly
auctions;
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Daily hourly schedules for ATR usage acquired as a result of yearly
auctions;

Daily hourly schedules for ATR usage, to which priority access has been
applied.

Taking into account the particularities of the work of the Burshtin Island
CHP, UES of Ukraine and energy systems of the Republic of Poland and in case
of the submission by ATR users of the hourly daily schedules, that can not be
ensured by the Burshtin CHP or Dobrotvirska CHP due to technical issues as the
rate of the power load change in the normal mode, inability to stop the units on
night lapse (downfall) with the lever in the morning (rise), inability to ensure the
time of units’ start depending on the heat condition and other technical reasons,
the auction office shall adjust the submitted by ATR users hourly daily
schedules for electricity export and/or import operations to ensure stable and
secure_ work of mechanical equipment of the Burstin CHP and Dobrotvisrka
CHP.

12.4. ATR users having obtained the access to the cross-border transfer
capacity of electrical networks of Ukraine on yearly and/or monthly auctions in
case of non-submission of daily hourly schedules of export/import of electricity
in the time frames foreseen herein and WEM Rules lose the access to the cross-
border transfer capacity of electrical networks of Ukraine for the corresponding
day. In this case the auction office allocates the unused value of transfer capacity
on the daily auction.

12.5. Use of ATR obtained on the results of yearly and monthly auctions
IS made by submitting the daily hourly schedules of export/import of electricity
(0:00 — 24:00 of day D) by the auction participants by the corresponding reserve

to the auction office prior 09:00 of tha dav D-2 +n4heLeram14ng49¥eeess—'Flc}e

th&aueﬁeneﬁie&m%i#@g@@%yh#ﬁme@-%(for days- off and non- Workmg days
of Ukraine — until 09:00 Kyiv time of the calendar day D-1 prior to the first-day-
off and non-working day, for the duration of days-off and non-working days and
for the first working-day after days-off and non-working days). The process of

preliminary approval of the supply schedules of electricity export/import in
accordance with the transfer capacity allocated on the yearly and monthly
auctions with taking into account of marginal values by the auction office is
performed before 09:30 Kyiv time at D-2 (for holidays and non-working days in
Ukraine —before 09:30 Kyiv time D-1 of the calendar day, preceding the holiday
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or non-working day for the period of the duration of such holidays or non-
working days and for the first day after the holidays and non-working days)
taking into account the requirement as defined in paragraph 12.3 of the present
Title.

12.6. Use of ATR obtained on the results of daily auction is made by
forming and submission by the auction winner to the auction office of by-the
abction-office-the daily hourly schedules of export/import of electricity on the
results of the corresponding daily auction no later than 15:00 D-2. The process
of the preliminary approval of the electriry supply schedules for export/import in
line with the transfer capacity allocated on the daily auction with taking into
account of the balance of the marginal value by the auction office shall be made
before 15:30 Kyiv time on D-2 (for holidays and non-working days — before
15:30 Kyiv time D-1 of the calendar time, preceding the holiday or non-working
day, for the period of the duration of such holidays or non-working days and for
the first day after the holidays or non-working days ) with taking into account of
the paragraph 12.3 of this Title.

12.7. The auction office before 09:30 Kyiv time (accordingly before 08:30
CET) on D-1 of the calendar day, shall submit to the WEM the approved daily
schedules as a result of yearly, monthly and daily auctions (for holidays and
non-working days of Ukraine — before 09:30 Kyiv time of the calendar day
preceding the first holiday and non-working day for the period of the duration of
such holidays or non-working days and for the first day after the holidays and
non-working days ).

In case of need, the adjusted daily hourly schedules of electricity
exportllmport to WEM are submltted by the auction office until 13: 00 D 1 KVIV

aaeﬂen—e#ﬁee—un%ﬂ—l%@@—léyw-ﬂm&takmg into consideration the-dathyauction
resulis-the daily auctions results in neighbouring TSOs (for holidays and non-

working days of Ukraine — before 13:00 Kyiv time of the calendar day
preceding the first holiday and non-working day for the period of the duration of
such holidays or non-working days and for the first day after the holidays and
non-working days)
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In case of the adjustment of daily hourly schedules, the ATR users shall

submit to the auction office not later than on 12:00 on D-1 the respective
notification (for holidays and non-working days of Ukraine — before 12:00 Kyiv
time of the calendar day preceding the first holiday and non-working day for the
period of the duration of such holidays or non-working days and for the first day
after the holidays and non-working days)

In order to remove the imbalances in the process of planning of the UES
of Ukraine for the day D, the auction office shall have the right to adjust the
submitted daily schedules by auction participants (with taking into account the
reuirment of paragraph 12.3 of this Title).

herein-
The ATR users shall submit the finally approved daily hourly schedules of

electricity export/import to the auction office.

The notification on the adjustment of daily hourly schedules submitted to
the auction office after 12:00 on D-1 or in any of the hourly capacity value
exceeds the acquired ATR in the respective timeframe, is considered to be a
failure without further consideration of the auction office.

The notification on daily hourly schedules adjustment shall include:

- _Date on which such schedule in submitted;

- _The country of the recipient;

- Country of the suppliers;

- _Name of the recipient;

- __EIC code of the recipient;

- _Name of energy suppliers;

- _EIC code of the energy supplier;

- _Number and date of the contract;

- _Type of operation (export/import);

- _Hourly schedules and the total daily value of electricity.

Corrected schedules of export/import of electricity received by WES after
13:00 Kyiv time D-1 are considered invalid and not further reviewed by WES.

12.8. Use of transfer capacity obtained on the results of yearly, monthly
and daily auctions is made on the “use-it-or-lose-it” principle, which means the
following:



28

ATR obtained on the results of yearly and monthly auctions and being not
confirmed by submitting the daily hourly schedules of export/import of
electricity, is automatically allocated on the daily auction;

ATR obtained on the results of daily auctions and being not confirmed by
submitting the—daily schedules of electricity export/import netification—on
confirmation-ofelectricity-supply, is not included to the daily load schedule of
the corresponding day.

Costs paid for the unused transfer capacity acquired as a result of
respective auctions and has not been approved through the submission of daily
schedules of electricity export/import are not returned eempensated—to the
auction winner.

12.9. In case when yearly auction winner uses the obtained capacity by
each reserve during a month less than 70% (including the transferred ATR and
excluding the returned ATR for resale or if restriction of ATR is applied), such
auction participant loses the obtained access to the cross-border capacity of
electrical networks of-this reserve Ukraine, and the given allocated capacity
becomes available and is to be further allocated on monthly and daily auctions.
At the same time this ATR user is not dispensed from the liabilities towards the
auction office regarding the payment on obtained yearly capacity.

XI1l. Transfer of ATR

13.1. ATR user has a right to transfer fully or partially the obtained_and
paid  ATR on contractual basis to the other allocation participants having
informed and registered this transfer in the auction office. Beth-transferee-and

Sy he reaui e allocation particioants.

| I on platf ofined herein.

13.23 ATR user has a right to transfer the ATR to the ATR transferee on
the following principles:
yearly ATR_or as a result of acquirement of priority access —to the ATR
user for — on year, month and/or day; with this, the ATR user that has been
granted a priority access within the framework of ATR transfer maintains its
priority status;
monthly ATR — on month and/or day.

13.3.4. Transfer of ATR obtained on the results of daily auction is not
allowed.

13.45. ATR user wishing to transfer fully or partially the obtained ATR is
obliged to fulfill the financial obligations regarding the ATR planned for
transfer during time frames defined in the agreement on access and send the
notification on transfer to the auction office and ATR transferee comprising the
following information:




29

name of the allocation participant wishing to transfer the obtained ATR
(ATR transferor);

name of the allocation participant (ATR transferee);

cross-border section, auction (monthly/yearly) reserve;

direction - to Ukraine or from Ukraine {expertiimpert);

period (year/month/day/number of hours);

values of transfer capacity in MW in integer number. Minimal value of
transfer capacity to be transferred is 1 MW.

ATR transferee sends the confirmation of transfer to the auction office
during one calendar day beginning from the day of receiving the notification on
transfer through the auction platform.

13.56. The - ATR transferee may-act-as-a-guarantor-of the ATR transferor
he fulfilling the.f L oblicat | |

13-7-Auction office upon receiving both the notification on transfer and
confirmation of transfer from the transferee checks the compliance of this
transfer to the requirements defined herein within 72 hours and no later than
14:00 Kyiv time D-3 and confirms to the ATR transferor and ATR transferee the
feasibility of this transfer or refuses the transfer with refusal grounds
argumentation. ATR transfer has to be confirmed by-the-ATR-transferee-on the
auction platform nor in case of the fallback mode application by forwarding a
notification to the auction office by e-mail or fax by the ATR transferee within
one calendar day no et-later than 13:00 Kyiv time D-32. In other case the ATR

transfer is considered as not executed and ATR remain with ATR transferor.
Time of sending the transfer confirmation by the auction office is the time of
executing the ATR transfer. All notifications are automatically registered.
Refusal of the auction office on ATR transfer is possible only when the
allocation participants are not compliant with the provisions defined herein
and/or non-fulfillment of the prowsmns of agreement on access and%er—nen—

13.68. ATR user has a right to transfer the ATR with no additional
expenses.

13.79. In case of ATR curtailment the return eempensatien-for curtailment
Is paid to the auction participant who transferred uses-the ATR ia-thepeintof
Sl mant

13.810. ATR user having executed full or partial transfer of ATR obtained
on the results of yearly auction is not dispensed from the liabilities defined in
p.1.9 and p.12.9 herein. In case of occurrence of circumstances defined in p-1:9
ahd-p.12.9 herein, both the ATR transferor and ATR transferor loses al-the
obtained ATR on each separate reserve eress-berder—section—and this ATR
becomes available transfer capacity and is to be allocated on monthly and daily
auctions.
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13.94%. The transferred ATR is assigned by a new unique on the auction

platform. The ATR transferee has to meet the requirements set herein to the
auction-participant.

13.1022. Administrator of the auction platform ensures the information
transmission to the ATR transferees on ATR obtained as a result of transfer. All
history of ATR transfer is saved on the auction platform.

13.1113. The notification to the acution office on ATR transfer submitted
Receiving—the—propoesalon—ATRtransfer—sent-by the ATR transferor and
confirmation receiving sent by the ATR transferee are automatically registered
on the auction platform, and both ATR transferor and ATR transferee are
informed about this not more than during 30 minutes.

13.1224. The confirmation of the ATR transferee received by the auction
office on the auction platform is a key factor for determination of definitive date
of the ATR transfer.

13.135. In cases when the auction office due to technical problems with
the auction platform has no feasibility to confirm the ATR transfer to the ATR
transferee through the auction platform until 1413:00 Kyiv time D-32, auction
office applies the fallback mode and sends the corresponding letters and
notifications by e-mail and/or fax until 15:00 Kyiv time D-32.

13.146. Auction office has no right to check the lawfulness of the ATR
transfer between the ATR transferor and ATR transferor. In any case after
confirmation of the ATR transfer by the ATR transferor any disputes arising
between the ATR transferor and ATR transferor have no influence on results of
the ATR transfer.

XI1V. Return for resale

14.1. ATR user according to the requirements defined herein has a right to
return fully or partially the ATR obtained on the results of yearly auction or
received from the ATR transferor or acquisition of priority access. In case of full
termination the ATR user shall terminate all the values of existing ATR until the
end of respective reserve. In case of partial termination return-of ATR, the value
of the ATR shall be unchanged for the period of the work of the reserve of the

respective calendar month. theperiod-of-thereturned-ATR-has-to-be-equal-to
colepcorronte

14.2. Notification on termination return—of ATR usage obtained on the
results of yearly auction_or as a result of acquisition of priority access has to be
sent to the auction office or in case of the fall back mechanism application
through the auction platform and by e-mail and/or fax not later than 2 10
calendar days prior to the date of hpublication of details elding of the
subsequent monthly auction.

14.3. ATR user according to the requirements defined herein has a right to
return fully or partially the ATR obtained on the results of monthly auction or
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received from the ATR transferor. In case of full termination, the ATR user shall
terminate all value of the existing ATR until the end of its respective reserve. In
case of partial termination, the ATR value shall be unchanged for the period of

duratlon of the reserve of the respectlve calendar month. Ln%as&eﬁpam&uetum

14.4. Notification on return of ATR obtained on the results of monthly
auction has to be sent to the auction office through the auction platform or in
case of the fall back mechanism application through the auction platform and by
e-mail and/or fax not later than 13:00 Kyiv time D-32.

14.5. Notification on return has to comprise the following information:

name of the allocation participant wishing to return for resale the obtained
ATR,;

cross-border section, auction (monthly/yearly) reserve;

direction - to Ukraine or from Ukraine

period (year/month/day/hours);
values of transfer capacity in MW in integer number. Minimal value of
transfer capacity to be terminated transferred-is 1 MWI.

14.6. Auction office, during a day, checks the compliance of this return of
ATR to the requirements defined herein and sends the notification to the ATR
user on confirmation of return or refusal on return with refusal grounds
argumentation.

If the return of ATR is confirmed by the auction office the ATR is
decreased by the returned value of ATR.

Refusal of the auction office on ATR return is possible only when the
ATR user is not compliant with the provisions defined herein and/or its non-
fulfillment of the provisions of agreement on access.

14.7. The returned ATR becomes available transfer capacity and is to be
allocated by the auction office on the subsequent monthly and/or daily auctions.

In case of the non-proposal by the auction office for the next monthly or
yearly auctions of the transfer capacity, subject to which ATR user applied
termination mechanism and in case of absence of the restrictions for this period,
the auction office shall return to the allocation participant the cost of such ATR
(respective reserve) for the marginal price, formed in line with the result of the
respective auction and in the period as defined by the access agreement to the
transfer capacity.

14.8. ATR values returned and to be allocated by the auction office on the
subsequent monthly auction have to be invariable in MW during all period.
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14.9. ATR user having returned the ATR is not dispensed from its
financial obligations towards the auction office in case of full or partial
allocation or non-allocation of the ATRis-the—additionaly—propesed—eapacity
value-was-hot-aHecated-If the marginal price of the additionally proposed values
of transfer capacity is less exceeds or equals to the marginal price formed in line

with the results of the respective auction than-the-ATR-cost-acecording-to-the
issted-hveice-based-on-theresults—ofyearly-aucetion, the auction office pays to

the ATR user the cost defined as a result of respective auctions and by means
and difference-in the time frames defined in the agreement on access.

14.10. Yearly auction winner having partially returned the ATR obtained
on the results of this auction is not dispensed from the liabilities defined in p-+2
ahd p.12.9 herein_in part of balance value of ATR on this reserve.-

14.11. Return for resale of ATR obtained on the results of daily auctions
is not allowed.

14.12. The precondition for initiation of the termination procedure by the
ATR user is the receipt by the auction office of the payment for the ATR on

WhICh termlnatlon shaII be applled alieeaﬂen—ef—the—m&#md—AiFFHs—Feeelpt—by

14.13. The ATR user invoices the auction office on the basis of the
information to be available on the auction platform_or in case of the application
of the fallback mode on the official web-site of the auction office and in the
notification sent to the ATR user by e-mail.- Information provided by the
auction office to the ATR user by e-mail comprises the list of returned ATR of

the given ATR user auction—participant-and the return eempensation—sum of
money to be invoiced .irdicating-the “compensationforreturn™as-the-payment

14.14. The return Fhe-compensation-is paid to the ATR user during 10
calendar days from the date of the receipt of the invoice from the ATR user to
the account given by the auction participant in the application on acquirement of
status of allocation participant (Annex 1 herein).

14.15. In cases when the auction office due to technical problems with the
auction platform has no feasibility to confirm the return of ATR to the ATR user
through the auction platform until 13:00 Kyiv time D-32, auction office applies
the fallback mode and sends the corresponding letters and notifications by e-
mail or fax until 15:00 Kyiv time D-32.

XV. ATR curtailment
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15.1. TOn request by the auction office and/or on demand by the
reighbeuring—TFSO-the ATR curtailment may be carried out_in the following

Ccases.

Technological issues;

Force majeure

At the requirement of the neighbouring system operator -

15.2. In case of ATR curtailment, auction office within one working day
mmediately-informs all ATR users through the auction platform and e-mails on
the date, time, duration and condition of the ATR curtailment. In case of the
curtailment of ATR in non-working days and also on holidays and non-working
days of Ukraine, the auction office shall inform all the ATR users with in the
next working day and or the first day after such holidays or non-working days.

15.3. ATR curtailment is carried out proportionally. When defining the
value of curtailment in line with the principle of proportionality the round value
shall be applied to the closest bigger number for each ATR user. With this, the
restriction of ATR shall be made with -ane-the following sequence-has-te-be

ensured:
" I i he dail ion:
- ATR obtained on the results of daily auction;
- ATR obtained on the results of monthly auction;
- ATR obtained on the results of yearly auction;

- ATR subject to granted priority capacity granted—according—to—the

15.4. Notification on curtailment of ATR allocated on the yearly and
monthly auctions with the corresponding grounds argumentation has to be
published on auction office web-site no later than the next working day.netlater

15.5. ATR for the day obtained on the results of daily auction are fixed
except when the ATR curtailment is caused by Force-Majeure. In case of
curtailment of daily ATR the auction participants are returned their fees for each
full unused hour and in cases of ATR restriction, allocation on daily auction
cempensated-at the rate of marginal price of this auction.

15.6. In case when the situation in the power systems has improved, the
ATR have to exempt from the previous curtailment on the proportion principle
in the following sequence:

ATR obtained on the results of yearly auction;
ATR obtained on the results of monthly auctions;
ATR obtained on the results of daily auctions.
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ATR subject to granted priority capacity

15.7. In cases of curtailment, due to technological issues of the
transmission lines of the electricity network, as defined in Annex 2 to the
agreement on the access to the transfer capacity and termination of the paraller
work of the UES of Ukraine (or its parts) to each winnner of the auction every
ATR-userwith curtailed ATR is—compensated-costs for every unused hour are

returned by the auctlon oﬁlce_—fm—eaeh—enused—MAAl—\Nhreh—B—eqeal—te—the

15.8. No later than the 5™ day of the month, preceding the settling month,
the auction office shall publish information on the curtailment for the settling
month and sends to each ATR users with curtailed ATR the detailed calculation
of values of costs return. After the receipt of the above-mentioned information
each of such ATR user shall have the irgh to send an invoice to the auction
office to receive the respective value of costs.

The return of costs to the ATR users is made within 4 working days from
the date of the receipt of such invoice by the auction office on the account as
indicated in the application submitted for the acquisition of the status of

allocation participant (Annex 1). Adetion-officeinrforms—every-ATR userwith
curtatled ATR during 3 days about the sum of compensation.

XVI. Electronic documents circulation

16.1. For the purpose of ensuring the integrity of the information
electronically transferred to the auction office, the observance of time frames
for processing of information defined herein, the transparency of the process of
documents matching, the authenticity and validity of information and also the
control of documents circulation, the auction applies the electronic documents
circulation.

16.2. The electronic documents circulation system foresees the following:

registration and storage of electronic copies of incoming and outgoing
mail on auction participation and/or ATR obtaining through the ATR transfer;

full life history of documents in electronic format on auction participation
and/or ATR obtaining through the ATR transfer (registration, creation,
matching, confirmation, signing);

proposal/receipt of invoices as a result of respective auctions;

creation and adjustment of the Acts of performed works as a result of
auctions and/or in case of the return of ATR and/or return of costs.

ensuring the operation of a huge number of users with documentation;

creation and editing to the hour of registration in the system, search for
documents;

creation, edition, support of different software versions, documents
search;
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ensuring the storage of documentation to be matched and storage of
matched documentation in a single data base with functions of quick search by
different criteria;

transparent mechanism of documentation matching, i.e. complete
awareness of the participants of the matching process and interested parties on
the current document status and its track;

informing about the current status of processes and procedures with the
participation of users and auction participants.

16.3. The electronic documents circulation procedure foresees the
following:

reporting analysis on processes status and documentation completeness;

reliable, operative and long-term documentation storage in the electronic
archive with the possibility of search by different criteria;

update or register verification of auction platform users and allocation
participants authorized persons on correspondence to the valid electronic
registration;

archive data protection;

security and service accessibility ensuring.

XVII. Payment for ATR

17.1. The payments are carried out according to the agreement on access
in UAH by transferring the corresponding amount of money on the auction
office current account with special treatment pursuant to the rules of cashless
payments adopted by the legislation pf Ukraine.

17.2. In case when the auction winner does not pay for the ATR_on
respective reserve obtained on the results of yearly and/or monthly auction in
the time frames defined in the agreement on access, this auction winner loses the

corresponding ATR(S) .ebtained-on-theresults-of-yearly-and/or-menthly-auction:

In such case the bank guarantee and/or guarantee-fee(s) submitted by the
aIIocatlon participant becomes an ownershlp of the auctlon office as a f|ne and

ag%eemepmeneeeess—andrthe ATR(S) |s(are) to be aIIocated on the subsequent

auction. Such fine equals to 100 minimal wages as defined in the current

legislation of Ukraine on the date of the payment of such fine. The payment of
fine does not release from the obligation to pay for the submitted and unpaid
invoices in full. In order to participate in the next aucitons the allocation
participant shall renew its payment or provide a bank guarantee in line with the
requirements of paragraph 6.1 and 6.2. of the Title VI of this Rules. Fhe

ciration of the. allocati TR lod

17.3. In case when the auction winner does not pay for the ATR of the
corresponding reserve obtained on the results of daily auction in the time frames
defined in the agreement on access, the bank guarantee and/or er—guarantee
fee(s) submitted by the allocation participant become(s) an ownership of the
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auction office as a fine. Such fine equals to 100 minimal wages as defined in the
current legislation of Ukraine on the date of the payment of such fine. The
payment of fine does not release from the obligation to pay for the submitted
and unpaid invoices in full. In order to participate in the next aucitons the
allocation participant shall renew its payment or provide a bank guarantee in line

with the requwements of paraqraph 6.1 and 6.2. of the T|tIe VI of thls Rules

17.4. The amount to be paid by the auction winner for the ATR obtained
on the results of yearly and/or monthly and/or daily auctions is determined by
the auction office separately for each reserve of the corresponding cross-border
section by multiplying the marginal price in UAH/MW x hour and totally
obtained ATR in MW an number of hours on such reserve. -

17.5. Auction winner pays the ATR value on the following principle and
payment schedule:

the value to be paid by the auction winner for the ATR obtained on the
results of yearly auction is paid by the auction winner by egual-monthly
installments in the month_in line with number of hours and values of acquired
ATR in the access month prior to the month of provision of access to the
transfer capacity;

the value to be paid by the auction winner for the ATR obtained on the
results of monthly auction is paid fully by the auction winner a-a-menth-priorte
the-settlement-menth-by the value of ATR obtained on monthly auction_within
the period as defined in paragraph 17.9;

the value to be paid by the auction winner for the ATR obtained on the
results of daily auction is paid every ten days by the auction winner in a
settlement month by the value of ATR obtained on daily auctions.

17.6. The ATR value comprises the right for using the ATR only and does
not comprise any payments for using the transmission system.

17.7. Payments for the ATR are executed on the basis of the invoices
issued by the auction office through web application interface of auction
platform user or courier transferred-by-courier-mail or being personally handed
in the auction office to the allocation participant authorized person under its
signature. Invoices copies are sent by e-mail and/or fax to the auction winner not
later than during working day beginning from the date of their official
registration. “Payment for the access to the transfer capacity” and payment
number identifier (invoice No) must be indicated in the invoice. The
identification number shall be submitted.

17.8. Auction office invoices the auction winners in the following time
frames:
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As a result of yearly acution every month not later than on 10" calendar
day of the month prior to the month of rendering of services for transmission of
electricity through the cross-border electrical networks of Ukraine (except
January where invoice is issued not later than the next working day after
publishing the yearly auction results);

As a result of monthly auction not later than the next working day after
publishing the monthly auction results on auction office web-site;

As a result of daily acutiron next working day after ten-day period
(decade) of the settlement month on the results of corresponding daily auction.

17.9. Payment period is 47-(seven) working days beginning from the date
of receipt of issuing-the invoice. The auction winner informs the auction office
about the ATR payment with no delay.

17.10%. Not later than on 5" day of the month next to the settlement
month the auction office draws up and sends to the ATR user the signed
Handover and Acceptance Act (in 2 copies). Not later than on 10" day of the
month next to the settlement month the auction office has to receive the
Handover and Acceptance Act signed by the ATR user (1 copy)_and/ or
respective justification of refusal. -

17.12. Date of payment is considered to be a date of receipt of money to
the auction office current account with special treatment.

17.13. All bank costs of the allocation participant and costs of all other
banks related to the payment to the auction office current account are covered by
the allocation participant, and the costs of the auction office bank are covered by
the auction office.

17.14. The auction office_and allocation participants shall issues a tax
return bill to the allocation participant according to the requirements of the valid
legislation of Ukraine.
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