Luther.

Disputes arising out
of the coal phase-
out- what to expect?

Energy Community Dispute
Resolution Forum

Dr. Richard Happ
Vienna, 19 September 2019

chts- und Steuer

bera

‘ Energy Community

tung | www.luther-lawfirm.com



To begin with:

Disclosure



What this I1s about: a vision
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How to realize the vision
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Coal-Fired Power Plants 2008

INFOGRAPHICS Mapped: The world’s coal power plants

Q
Global coal power o
SWEDEN +
Drag the slider to explore coal capacity changes since 2000. A _
Year: 2008 A
LATVIA ﬂ
@ Closing @ Operating ® New Under construction
DENMARK
Planned LITHUANIA
UNITED
. : KINGDOM
Region: EU28 Map: Light
European Uni . BELARUS
uropean Union g )
THE NETHERLANDS
. RGLAND
Operating: 193,285 w
GERMANY
BELGIU!
900,000 LUXEMBOURG CZECHIA
UKRAINE
800,000
SLOVAKIA
700,000
500,000 AUSTRIA HUNGARY MOLDOVA
FRANCE SWITZERLAND
500,000 — oA ROMANIA
400,000 -|
BOSNIA AND
300,000 SANMARINOG ~HERZEGOVINA
200,000 ANDORRA. ITALY MONTENEGRO BULGARIA
100,000 - GE
ALBANIA J
PAIN
e GREECE TURKEY
Simon E
CYPRUS SYRIA
TUNISIA LEBANON

© Luther, 30.09.2019 5



Coal-Fired Power Plants 2018

Global coal power
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The Reason: Coal Phase- Out In Europe

Different plans and time
schedules

- Denmark: by 2030
- Finland: by 2029
- France: by 2021
- Germany: by 2038

- Poland: building 5 new
plants

- Romania: building new
plant

- Turkey: plans to build
30GW new capacity

- Balkans: 6GW new build
planned
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What to Expect (1)
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Caught in the Climate Conundrum

Germany Plans Boom in Coal-Fired Power Plants - Despite
High Emissions

Everyone in Germany is talking about climate protection - everyone, that is, except for energy companies.
They're planning to build dozens of new cPaI-ﬁred power plants - with the support of the governing coalition
in Berlin.

@ By Roland Nelles

March 21, 2007 04:48 PM Print Feedback
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What to Expect (2)
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Netherlands risks first treaty claim over
closure of coal plants
09 September 2019

Cosmo Sanderson

The Uniper plant in Rotterdam (Credit: Wikimedia Commons)

A Genman energy company is reportedly preparing the first-ever investment treaty claim against
the Netherlands over draft legislation that would phase out the use of coal in electricity
production

The CEO of the Dutch arm of Germany's Uniper, Hans Schoenmakers, told local newspaper De
Telegraaf on § September that the company would bring a legal claim if the law was passed

The article said that a possible venue for the claim would be The Hague or an intemational court
in Washington, DC, and that Uniper may invoke the Energy Charter Treaty

Uniper = which split off from Germany's E.ON in 2016 - has instructed Allen & Overy as legal
counsel

The dispute anses from the Dutch government's proposal of a bill in 2018 that would eventually
ban the use of coal-fired power plants



Main Questions

= Who bears the financial risk if a State makes a fundamental change of
policy ?

= |s the prohibition of burning coal a fundamental change of policy — at
least for an investor who has valid permits for coal-fired power plants?

= What would be the effect if compensation is denied to such investors?

= How can disputes be avoided?

© Luther, 30.09.2019 10



Thank youl!




The information given in this presentation is exclusively
intended for the named event. The disclosure of this
presentation shall only apply to the internal use of the
addressee and texts or graphics compiled here, have
been used within the scope of the presentation and do not
fully document the event.

The presentation does not constitute the provision of legal
or tax advice. This must be effected individually, taking
into account the circumstances of the case, and In
accordance to our engagement letters. Dissemination,
citation and duplication — also in extracts — of the content
of the presentation for the purpose of passing-on to third
parties is only permitted with prior agreement.




