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Annex 11a/14™ MC/10-08-2016

TO THE MINISTERIAL COUNCIL OF THE ENERGY COMMUNITY

represented by the Presidency and the Vice-Presidency of the Energy Community

REASONED REQUEST

in Case ECS-5/13

Submitted pursuant to Article 90 of the Treaty establishing the Energy Community and Article 28 of
Procedural Act No 2008/1/MC-EnC of the Ministerial Council of the Energy Community of 27 June

2008 on the Rules of Procedure for Dispute Settlement under the Treaty,* the
SECRETARIAT OF THE ENERGY COMMUNITY
against

UKRAINE

seeking a Decision from the Ministerial Council that

by failing to adopt within the prescribed time limit, national measures to ensure that heavy
fuel oils are not used if their sulphur content exceeds 1.00 % by mass and that gas oils
are not used if their sulphur content exceeds 0.10 % by mass, Ukraine has failed to fulfil
its obligations under Articles 3(1) and 4(1) of Directive 1999/32/EC, respectively, as
incorporated by Article 16 of the Treaty establishing the Energy Community and the
Protocol concerning the Accession of Ukraine to the Treaty establishing the Energy
Community.

The Secretariat of the Energy Community has the honour of submitting the following Reasoned
Request to the Ministerial Council.

. Relevant Facts

(1)

As a Contracting Party to the Treaty establishing the Energy Community (“the Treaty”),
Ukraine is under an obligation to implement the acquis communautaire on environment
as listed in Article 16 of the Treaty. This currently includes Directive 1999/32/EC of the
European Parliament and of the Council of 26 April 1999 relating to a reduction in the

! Procedural Act No 2015/04/MC-EnC of the Ministerial Council of the Energy Community on amending Procedural Act
No 2008/1/MC-EnC of the Ministerial Council of the Energy Community of 27 June 2008 on the Rules of Procedure for
Dispute Settlement under the Treaty amended Procedural Act 2008/1/MC-EnC. According to Article 46(2) of Procedural
Act 2015/04/MC-EnC, however, “[c]ases initiated already before 16 October 2015 shall be dealt with in accordance with
the Procedural Act applicable before the amendments adopted on that date.”
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sulphur content of certain liquid fuels and amending Directive 93/12/ EEC (“Directive
1999/32/EC)°.

(2) Article 3(1) of Directive 1999/32/EC requires Contracting Parties that heavy fuel oils are
not used within their territory if their sulphur content exceeds 1.00 % by mass. This
provision is mandatory and according to point 2 of Annex Il of the Treaty, had to be
transposed by 31 December 2011 and practically implemented in each domestic
jurisdiction of the Contracting Parties from that date onwards.

(3) Furthermore, Article 4(1) of Directive 1999/32/EC requires Contracting Parties that gas
oils are not used within their territory if their sulphur content exceeds 0.10 % by mass.
This provision is mandatory and according to point 2 of Annex Il of the Treaty, had to be
transposed by 31 December 2011 and practically implemented in each domestic
jurisdiction of the Contracting Parties from that date onwards.

(4) Analysis performed by the Secretariat of the Energy Community (“the Secretariat”) and
the results of the preliminary procedure undertaken in the present case, as explained
herein below, lead to the conclusion that the legal measures adopted by the authorities
of the Republic of Serbia, fail to transpose correctly the requirements of Articles 3(1) and
4(1) of Directive 1999/32/EC, which thus fails to comply with the relevant Energy
Community Law.

1. Introduction

(5) There is scientific consensus on the fact that sulphur which is naturally present in small
guantities in oil and coal is the dominant source of sulphur dioxide emissions which are
one of the main causes of ‘acid rain’ and one of the major causes of the air pollution
experienced in many urban and industrial areas. Studies have shown that benefits from
reducing sulphur emissions by reductions in the sulphur content of fuels will often be
considerably greater than the estimated costs to industry resulting from the
implementation of the requirements of Directive 1999/32/EC. The technology exists and
is well-established for reducing the sulphur level of liquid fuels.

(6) Setting legally binding thresholds for the sulphur content of liquid fuels is one of the key
requirements of Directive 1999/32/EC, the implementation of which is indispensible for
reaching the objectives of the Directive, namely to reduce the negative effects of
emissions of sulphur dioxide into the air. Emissions of sulphur dioxide contribute
significantly to the problem of acidification and sulphur dioxide also has a direct effect on
human health and on the environment. Acidification and atmospheric sulphur dioxide
damages sensitive ecosystems as well as buildings and the cultural heritage and can
have significant effects on human health, particularly among those sectors of the
population suffering from respiratory diseases.

2. Legal framework in Ukraine
(7) In Ukraine, no legal framework aimed to transpose the requirements of Directive

1999/32/EC existed at the time of initiating the present case. While on 1 August 2012,
the Cabinet of Ministers of Ukraine approved an action plan regarding a reduction in the

20J L 121, 11.5.1999, p. 13.
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sulphur content of certain liquid fuels®, this could have not been considered as sufficient
to transpose the relevant requirements of Directive 1999/32/EC into national law.

(8) Since the opening of the present case, the Cabinet of Ministers of Ukraine adopted a
Resolution “On approval of the Technical Regulation on requirements for gasoline,
diesel, marine and boiler fuels’* (“Resolution No. 927”). This Resolution, however,
cannot be considered as sufficient for transposing the requirements of Directive
1999/32/EC into national law, as explained in detail herein below.

Il. Relevant Energy Community Law

(9) Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute
Settlement under the Treaty (“Dispute Settlement Procedures”)’ as “a Treaty obligation
or [...] a Decision addressed to [a Party]”. According to Article 2(1) of the Dispute
Settlement Procedures, a violation of Energy Community Law occurs if “[a] Party fails to
comply with its obligations under the Treaty if any of these measures (actions or
omissions) are incompatible with a provision or a principle of Energy Community Law”.

(20) In the following, a selection of provisions of Energy Community Law relevant for the
present case is compiled. This compilation is for convenience only and does not imply
that no other provisions may be of relevance for legal assessment hereto.

(11) Article 6 of the Treaty reads:

“The Parties shall take all appropriate measures, whether general or particular, to
ensure fulfilment of the obligations arising out of this Treaty. The Parties shall
facilitate the achievement of the Energy Community’s tasks. The Parties shall
abstain from any measure which could jeopardise the attainment of the objectives of
the Treaty.”

(12) Article 12 of the Treaty reads:

“Each Contracting Party shall implement the acquis communautaire on Environment
in compliance with the timetable for the implementation of those measures set out in
Annex I1.”

(13) At the time of initiating the present Dispute Settlement Procedure,® Article 16 of the
Treaty read:

“The “acquis communautaire on environment”, for the purpose of this Treaty, shall
mean (i) Council Directive 85/337/EEC of 27 June 1985 on the assessment of the
effects of certain public and private projects on the environment, as amended by
Council Directive 97/11/EC of 3 March 1997 and Directive 2003/35/EC of the
European Parliament and of the Council of 26 May 2003, (ii) Council Directive
1999/32/EC of 26 April 1999 relating to a reduction in the sulphur content of certain
liquid fuels and amending Directive 93/12/EEC, (iii) Directive 2001/80/EC of the
European Parliament and of the Council of 23 October 2001 on the limitation of

% Resolution of the Cabinet of Ministers of Ukraine No. 525-p, 1 August 2012

4 Resolution of the Cabinet of Ministers of Ukraine No. 927, 1 August 2013

® Procedural Act No 2008/1/MC-EnC of the Ministerial Council of the Energy Community of 27 June 2008 on the Rules of
Procedure for Dispute Settlement under the Treaty.

5 0On 24 October 2013, Article 16 of the Treaty was amended by Decision 2013/06/MC-EnC, which, however, does not
bear any relevance for the present case.
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emissions of certain pollutants into the air from large combustion plants, and (iv)
Article 4(2) of Directive 79/409/EEC of the Council of 2 April 1979 on the
conservation of wild birds.”

Article 2(1) of Directive 1999/32/EC reads:
“heavy fuel oil means:

— any petroleum-derived liquid fuel falling within CN code 2710 00 71 to 2710 00
78, or

— any petroleum-derived liquid fuel, other than gas oil as defined in points 2 and 3,
which, by reason of its distillation limits, falls within the category of heavy oils
intended for use as fuel and of which less than 65 % by volume (including losses)
distils at 250 °C by the ASTM D86 method. If the distillation cannot be determined
by the ASTM D86 method, the petroleum product is likewise categorised as a heavy
fuel oil;”

Article 3(1) of Directive 1999/32/EC, as adapted by point 2 of Annex Il of the Treaty,
reads:

“Contracting Parties shall take all necessary steps to ensure that, as from 1 January
2012, heavy fuel oils are not used within their territory if their sulphur content
exceeds 1,00 % by mass.”

Article 4(1) of Directive 1999/32/EC, as adapted by point 2 of Annex Il of the Treaty,
reads:

“Contracting Parties shall take all necessary steps to ensure that gas oils are not
used within their territory as from:

— 1 January 2012 if their sulphur content exceeds 0,10 % by mass.”
Article 5 of Directive 1999/32/EC reads:

“f, as a result of a sudden change in the supply of crude oil, petroleum products or
other hydrocarbons, it becomes difficult for a Contracting Party to apply the limits on
the maximum sulphur content referred to in Articles 3 and 4, that Contracting Party
shall inform the Secretariat thereof. The Secretariat may authorise a higher limit to
be applicable within the territory of that Contracting Party for a period not exceeding
six months; it shall notify its decision to the Ministerial Council and the Contracting
Parties. Any Contracting Party may refer that decision to the Ministerial Council
within one month. The Ministerial Council, acting by a qualified majority, may adopt
a different decision within two months.”

Article 6(2) of Directive 1999/32/EC reads:

“The reference method adopted for determining the sulphur content shall be that
defined by:

(a) ISO method 8754 (1992) and PrEN ISO 14596 for heavy fuel oil and marine gas
oil;
(b) EN method 24260 (1987), ISO 8754 (1992) and PrEN ISO 14596 for gas oil.

The arbitration method will be PrEN ISO 14596. The statistical interpretation of the
verification of the sulphur content of the gas oils used shall be carried out in
accordance with ISO standard 4259 (1992).”
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lll. Preliminary Procedure

(19) According to Article 90 of the Treaty, the Secretariat may bring a failure by a Party to
comply with the Energy Community Law to the attention of the Ministerial Council.
Pursuant to Article 10 of the Dispute Settlement Procedures, the Secretariat shall carry
out a preliminary procedure before submitting a Reasoned Request to the Ministerial
Council with the purpose to establish the factual and legal background of cases of
alleged non-compliance, and to give the Party concerned ample opportunity to be heard.

(20) The Secretariat, during missions’ to Ukraine and in its reports, has repeatedly pointed to
the country’s non-compliance with Energy Community Law related to the transposition of
the requirements of Directive 1999/32/EC into national law. In line with its monitoring role
under Article 67 of the Treaty, the Secretariat also assessed compliance of the existing
legislation governing the petroleum industry in Ukraine with the acquis communautaire
under Title Il of the Treaty.

(21) In its Implementation Report of 1 September 2012, the Secretariat reiterated that
“Ukraine did not transpose the Sulphur in Fuels Directive or ensure its implementation by
the end of 2011 as required, and therefore it failed to comply with this Directive.
Implementing the recently adopted action plan within the shortest possible timeframe
could resolve this issue.”

(22) Following up on this assessment and in the absence of any progress, the Secretariat
sent an Opening Letter under Article 12 of the Dispute Settlement Procedures to Ukraine
on 11 February 2013 (Annex 1). In the Opening Letter, the Secretariat preliminarily
concluded that Ukraine has failed to comply with Articles 12 and 16 of the Treaty read in
conjunction with Articles 3(1), 4(1) and 6(2) of Directive 1999/32/EC by not fully and
correctly transposing and implementing the latter provisions according to the deadline
set by row 9 of the table included in Article 2(1) of the Protocol concerning the Accession
of Ukraine to the Treaty establishing the Energy Community (“the Accession Protocol”).
The Opening Letter set a deadline of two months for a reply by the Government.

(23) On 4 March 2013, the Ukrainian authorities provided an official response to the Opening
Letter (Annex 2), whereby the factual information compiled by the Secretariat was
confirmed and the legislative changes carried out with the aim to address the concerns
of the Secretariat as well as indicating future planned changes to domestic legislation
were presented.

(24) On 15 November 2013, a supplementary response to the Opening Letter was provided
by the Ukrainian authorities (Annex 3), indicating the adoption of Resolution No. 927 and
the amendments enacted by it.

(25) As the amendments by Resolution No. 927 were not able to fully dispel the Secretariat’s
concerns and the replies failed to provide sufficient arguments to contest the
Secretariat’s depiction of the domestic factual situation, or the compliance assessment
of the Secretariat in the Opening Letter, a Reasoned Opinion was issued on 21
December 2015 (Annex 4).

(26) In accordance with Article 13(2) of the Dispute Settlement Procedures, Ukraine was
given a two months period, i.e. by 21 February 2016, to rectify the breaches related to

" A mission in the case of which the issue on the sulphur content of liquid fuels was addressed took place on
29 March 2013 in Kiev. This issue was also touched upon at meetings held on 17 September 2013, 8 April
2014, 15 October 2014 in Vienna.
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the pieces of Energy Community Law identified in the Reasoned Opinion, or at least to
make clear and unequivocal commitments in that respect, and to notify the Secretariat of
all steps undertaken.

(27) On 20 February 2016, the Ukrainian authorities provided an official reply to the
Reasoned Opinion (Annex 5), explaining in detail the draft amendments to Resolution
No. 927. The information included therein, however, were unable to address the
Secretariat’'s concerns as outlined in the Reasoned Opinion, as explained in detail herein
below.

(28) Considering that the Secretariat has thus not been informed of any steps undertaken by
competent institutions of Ukraine to transpose and implement the requirements of
Articles 3(1) and 4(1) of Directive 1999/32/EC (maximum sulphur content of heavy fuel
oil and gas oil), the Secretariat, in accordance with Article 28 of the Dispute Settlement
Procedures, decided to submit this Reasoned Request seeking for a Decision from the
Ministerial Council on the failure by Ukraine to implement mandatory requirements of
Energy Community Law.

IV. Legal Assessment

(29) As a point of departure, the Secretariat notes that the Dispute Settlement Procedures
adopted by the Ministerial Council in 2008 have been amended in October 2015.°
Pursuant to Article 46(2) of the Procedural Act of 2015 amending the Dispute Settlement
Procedures, however, ,[c]ases initiated already before 16 October 2015 shall be dealt
with in accordance with the Procedural Act applicable before the amendments adopted
on that date.”

(30) The Secretariat thus submits that the present Reasoned Request is being decided by
the Ministerial Council under the Dispute Settlement Procedures of 2008.

(31) The present Reasoned Request addresses the failure of Ukraine to comply with its
obligations related to the introduction of legally binding thresholds on the sulphur content
of liquid fuels stemming from Article 3(1) and 4(1) of Directive 1999/32/EC. Resolution
No. 927 currently in place falls short of ensuring that the sulphur content of heavy fuel oil
and gas oil used in the territory of the Contracting Party does not exceed 1.00 % by
mass and 0.10 % by mass, respectively, as required by Energy Community law.

(32) Setting legally binding thresholds for the sulphur content of liquid fuels is one of the key
requirements of Directive 1999/32/EC, the implementation of which is indispensable for
reaching the objectives of the Directive, namely to reduce the negative effects of
emissions of sulphur dioxide into the air.

(33) In this regard, Recital 4 of the Preamble of Directive 1999/32/EC emphasises that
acidification and atmospheric sulphur dioxide damage sensitive ecosystems, reduce
biodiversity and reduce amenity value as well as detrimentally affecting crop production
and the growth of forests and that acid rain falling in cities may cause significant damage
to buildings and the architectural heritage and that sulphur dioxide pollution may also
have a significant effect upon human health, particularly among those sectors of the
population suffering from respiratory diseases. Furthermore, Recital 8 of the Preamble of
Directive 1999/32/EC emphasises that sulphur dioxide emissions are one of the main

8 PA/2015/04/MC-EnC of 16 October 2015 amended Procedural Act No 2008/01/MC-EnC of 27 June 2008.
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causes of acid rain and one of the major causes of the air pollution experienced in many
urban and industrial areas and therefore requires a significant reduction in the emissions
of sulphur dioxide.

(34) To achieve these objectives, Article 3(1) and 4(1) of Directive 1999/32/EC impose
concrete measures, namely that Contracting Parties shall take all necessary steps to
ensure that by 1 January 2012°, heavy fuel oils are not used within their territory if their
sulphur content exceeds 1.00 % by mass and gas oils are not used within their territory if
their sulphur content exceeds 0.10 % by mass.

2. Assessment of the Ukrainian legislation

(35) The legal regime in Ukraine prior to 2012 did not contain elements regulating the sulphur
content of heavy fuel oil and gas oil. This lacuna was addressed on 1 August 2013 by
the adoption of Resolution No 927.

a. Article 3(1) of Directive 1999/32/EC — heavy fuel oil

(36) Article 2(1) of Directive 1999/32/EC provides a definition based on CN codes which
render the following fuels as heavy fuel oil:1°

“ Petroleum oils and oils obtained from bituminous minerals (other than crude) and
preparations not elsewhere specified or included, containing by weight 70 % or more of
petroleum oils or of oils obtained from bituminous minerals, these oils being the basic
constituents of the preparations, other than those containing biodiesel and other than
waste oils
-- Other
--- Heavy oils
---- Fuel oils
----- For undergoing a specific process™!
————— For undergoing chemical transformation by a process
other than those specified in respect of subheading 2710
19 51%
----- For other purposes
------ With a sulphur content not exceeding 0,1 % by
weight®
------ With a sulphur content exceeding 0,1 % by
weight but not exceeding 1 % by weight™

° As adapted by Article 2(1) of the Accession Protocol.

19 CN 2710 19 51 to 68, 2710 20 31, 2710 20 35 and 2710 20 39. Although Article 2(1) of the version of Directive
1999/32/EC applicable in Energy Community law refers to custom tariff codes CN 2710 00 71 and CN 2710 00 78, these
were renumbered and do not exist any longer. However, no substantial changes to the categories of fuel products were
made. The new numbers were reflected by amendments made to Directive 1999/32/EC by Directives 2005/33/EC and
2012/33/EU.

'CN 27101951

2 CN 271019 55

®*CN 271019 62

' CN 2710 19 64
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—————— With a sulphur content exceeding 1 % by
weight®

- Petroleum oils and oils obtained from bituminous minerals (other than crude) and
preparations not elsewhere specified or included, containing by weight 70 % or more of
petroleum oils or of oils obtained from bituminous minerals, these oils being the basic
constituents of the preparations, containing biodiesel, other than waste oils
-- Fuel oils
--- With a sulphur content not exceeding 0,1 % by weight*®
--- With a sulphur content exceeding 0,1 % by weight but not exceeding
1 % by weight*’
--- With a sulphur content exceeding 1 % by weight

(87) Furthermore, Article 2(1) of Directive 1999/32/EC sets out that

185

“any petroleum-derived liquid fuel, other than gas oil as defined in points 2 and 3, which,
by reason of its distillation limits, falls within the category of heavy oils intended for use
as fuel and of which less than 65 % by volume (including losses) distils at 250 °C by the
ASTM D86 method. If the distillation cannot be determined by the ASTM D86 method,
the petroleum product is likewise categorised as a heavy fuel oil.”

(38) Paragraph 13 of Article 3 of Resolution No. 927 provides the definition of “boiler fuel
(mazout)”:

‘boiler fuel (mazout) - liquid residual fuel oil, which boils at a temperature higher than
360 °C (under normal conditions) and is used in stationary plants for the generation of
heat and power;”

(39) The definition provided by Resolution No. 927 does not follow the same logic as the one
provided by Article 2(1) of Directive 1999/32/EC. Petroleum products are usually
grouped into three categories: light distillates (liquefied petroleum gas, gasoline,
naphtha), middle distillates (kerosene, diesel, gas oil), heavy distillates and residuum
(heavy fuel oil, lubricating oils, wax, asphalt). Taken into account the technical
characteristics™ of “boiler fuel (mazout)’, it falls into the category of “heavy distillates”
and cover the same type of fuels, namely heavy fuel oil used for the purpose of energy
generation in plants specifically designed for the combustion of such fuels.
Consequently, it is common ground that Resolution No. 927 covers, amongst others, the
same types of fuels as Directive 1999/32/EC.

(40) Article 15 of Resolution No. 927 sets out that

“Boiler fuel (mazout) must meet the requirements set out in Annex 5 hereto.

(...)

5 CcN 271019 68
% cN 27102031
' CN 271020 35
18 CN 271020 39
19 Boiling point and intended use.
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From 1 January 2017, the production and placing on the market of boiler fuel (fuel oil)
with a sulphur content greater than 1 percent by mass is prohibited.”

Annex 5 of Resolution No. 927 sets thresholds for the sulphur content of four different
categories of boiler fuel (mazout), namely 0.5% for extra low sulphur content mazout
(EL), 1% for low sulphur content mazout (L), 2% for normal mazout (N) and 3.5% for
high sulphur content mazout (H).

As already concluded by the Secretariat in the Reasoned Opinion, the thresholds set out
by Resolution No. 927 for the maximum sulphur content of categories N and H are in
breach of Article 3(1) of Directive 1999/32/EC and this remains to be the case. In their
reply to the Reasoned Opinion, the Ukrainian authorities did not contradict this
conclusion. On the contrary, it was explained that “/bJased on both factual and legal
grounds, the Government of Ukraine has to confirm that the regulation described will
gain effect on 01.01.2017.”

Furthermore, the Secretariat concluded in the Reasoned Opinion that the envisaged
implementation deadline, 1 January 2017, as set by Article 15 of Resolution No. 927 is in
breach with the timetable for the implementation of the acquis on environment as set out
by Annex Il of the Energy Community Treaty and Article 2(1) of the Accession Protocol.

Based on the above, the Secretariat concludes that Ukraine failed to transpose and
implement Article 3(1) of Directive 1999/32/EC for all fuel categories covered by the
definition provided by Article 2(1).

Article 4(1) of Directive 1999/32/EC — gas oil

Article 2(2) of Directive 1999/32/EC defines gas oil based on CN codes which render the
following fuels as gas oil:*

“ Petroleum oils and oils obtained from bituminous minerals (other than crude) and
preparations not elsewhere specified or included, containing by weight 70 % or more of
petroleum oils or of oils obtained from bituminous minerals, these oils being the basic
constituents of the preparations, other than those containing biodiesel and other than

waste oils
-- Other
--- Medium oils
---- For other purposes
----- Kerosene
------ Other®
----- Other®
--- Heavy oils

%0 CN 2710 19 25, 2710 19 29, 2710 19 47, 2710 19 48, 2710 20 17 and 2710 20 19. Although Article 2(2) of the version
of Directive 1999/32/EC applicable in Energy Community law refers to custom tariff codes CN 2710 00 67 and CN 2710
00 68, these were renumbered and do not exist any longer. No substantial changes to the categories of fuel products.
The new numbers were reflected by amendments made to Directive 1999/33/EC by Directives 2005/33/EC and

2012/33/EU.

21 CN 271019 25
22 CN 271019 29
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---- Gas oils
----- For other purposes
------ With a sulphur content exceeding 0,002 % by
weight but not exceeding 0,1 % by weight®®
------ With a sulphur content exceeding 0,1 % by
weight®*
-- Gas oils
--- With a sulphur content exceeding 0,002 % by weight but not exceeding
0,1 % by weight®
--- With a sulphur content exceeding 0,1 % by weight*®”

(46) Furthermore, Article 2(2) of Directive 1999/32/EC sets out that

““— any petroleum-derived liquid fuel which, by reason of its distillation limits, falls within
the category of middle distillates intended for use as fuel and of which at least 85 % by
volume (including losses) distils at 350 °C by the ASTM D86 method”

shall be considered as gas oil. At the same time, Directive 1999/32/EC sets out that

“Diesel fuels as defined in Article 2(2) of Directive 98/70/EC of the European Parliament
and of the Council of 13 October 1998 relating to the quality of petrol and diesel fuels
and amending Council Directive 93/12/EEC are excluded from this definition. Fuels used
in non-road mobile machinery and agricultural tractors are also excluded from this
definition.”

(47) Paragraph 14 of Article 3 of Resolution No. 927 provides the definition of liquid boiler
fuel:

qiquid boiler fuel (liquid fuel for household heating devices) - liquid fuel produced from
the distillate fractions of crude oil via straight distillation and secondary processes and
used for the production of heat in low-power heating devices or medium-sized power
generators.”

(48) The definition provided by Resolution No. 927 does not follow the same logic as the one
provided by Article 2(2) of Directive 1999/32/EC. Petroleum products are usually
grouped into three categories: light distillates (liquefied petroleum gas, gasoline,
naphtha), middle distillates (kerosene, diesel, gas oil), heavy distillates and residuum
(heavy fuel oil, lubricating oils, wax, asphalt). Taken into account the technical
characteristics of “liquid boiler fuel (liquid fuel for household heating devices)”, it falls
into the category of “middle distillates” and cover the same type of fuels, namely gas oil
used for the purpose of energy generation in household heating devices or by small
combustion and medium-sized combustion engines (light heating oil).

(49) Article 16 of Resolution No. 927 sets out that

3 CN 271019 47
24 CN 2710 19 48
% CN 271020 17
% CN 271020 19

10
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“Liquid boiler fuel (liquid fuel for household heating devices) must meet the requirements
set out in Annex 5 hereto.

(..

From 1 January 2017, the production and placing on the market of liquid boiler fuel
((liquid fuel for household heating devices) with a sulphur content greater than 0.1
percent by mass is prohibited.”

Furthermore, Annex V of Resolution No. 927 sets thresholds of the sulphur content of
two different categories of liquid boiler fuel (liquid fuel for household heating devices),
namely 0.5% for extra low sulphur content liquid boiler fuel and 1.1% for normal liquid
boiler fuel (liquid fuel for household heating devices).

As already concluded by the Secretariat in the Reasoned Opinion, the legislative
thresholds for the maximum sulphur content of both categories of gas oil (extra low
sulphur content liquid boiler fuel and normal liquid boiler fuel (liquid fuel for household
heating devices) set out by Resolution No. 927 as well as the implementation deadline
set out by Article 16 are in breach of the requirements of Article 4(1) of Directive
1999/32/EC.

In their response to the Reasoned Opinion of 20 February 2016, the Ukrainian
authorities do not dispute the above conclusion of the Secretariat. On the contrary, the
Ukrainian authorities confirm that the currently applicable legislation fails to correctly
transpose the requirements of Article 4(1) of Directive 1999/32/EC and request the
Secretariat to accept 1 January 2017 as a valid commencement date for the new
regulatory regime. From that date onwards, as indicated by the Ukrainian authorities,
production of fuels that fail to comply with the thresholds will only be allowed for export
purposes. Given the long-lasting delay in transposition as well as the principle of equal
treatment between the Contracting Parties, however, this request cannot be
accommodated.

Based on the above, the Secretariat concludes that Ukraine has failed to transpose and

implement Article 4(1) of Directive 1999/32/EC for all fuel categories covered by the
definition provided by Article 2(2).

11
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ON THESE GROUNDS

The Secretariat of the Energy Community respectfully requests that the Ministerial Council of the
Energy Community declare in accordance with Article 91(1)(a) of the Treaty establishing the
Energy Community that:

by failing to adopt within the prescribed time limit, national measures to ensure that heavy
fuel oils are not used if their sulphur content exceeds 1.00 % by mass and that gas oils are
not used if their sulphur content exceeds 0.10 % by mass, Ukraine has failed to fulfil its
obligations under Articles 3(1) and 4(1) of Directive 1999/32/EC, respectively, as
incorporated by Article 16 of the Treaty establishing the Energy Community and the
Protocol concerning the Accession of Ukraine to the Treaty establishing the Energy
Community.

On behalf of the Secretariat of the Energy Community,

Vier}na\, 12 May 2016
| 9 E
[(SUSw3 C : >
|
| /
Janez Kopac¢ Dirk Buschle
Director Deputy Director / Legal Counsel
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Opening Letter
in Case ECS-5/13

By the present Opening Letter, the Energy Community Secretariat (“the Secretariat”) initiates
dispute settlement proceedings against Ukraine for non-compliance with the Treaty
establishing the Energy Community (“the Treaty”), and in particular with Articles 12, 16 and
point 2 of Annex Il of the Treaty as well as Council Directive 1999/32/EC of 26 April 1999
relating to a reduction in the sulphur content of certain liquid fuels and amending Directive
93/12/EEC".

Under the Dispute Settlement Procedures, the Secretariat may initiate a preliminary
procedure against a Party before seeking a decision by the Ministerial Council under Article
91 of the Treaty. According to Article 12 of these Rules, such a procedure is initiated by way
of an Opening Letter.

According to Article 10(2) of the Dispute Settlement Procedures, the purpose of the
procedure hereby initiated is to establish the factual and legal background of the case, and to
give the Party concerned ample opportunity to be heard. In this respect, the preliminary
procedure shall enable Ukraine either to comply of its own accord with the requirements of
the Treaty or, if appropriate, justify its position. In the latter case, Ukraine is invited to provide
the Secretariat with all factual and legal information relevant to the case at hand within the
deadline set at the end of this letter.

l Background and Facts
a) Background of the case

Article 16 of the Treaty sets out that the Contracting Parties, amongst others, have an
obligation to implement Directive 1999/32/EC. Article 12 of the Treaty declares that each
Contracting Party shall implement the acquis communautaire on Environment in compliance
with the timetable for the implementation of those measures set out in Annex Il. By point 2 of
Annex Il, the deadline for the implementation for Directive 1999/32/EC was set as 31
December 2011. In the “Protocol concerning the Accession of Ukraine to the Treaty
establishing the Energy Community” annexed to Ministerial Council Decision 2009/04/MC-
EnC, the respective deadline applicable to Ukraine is 1 January 2012.

In its implementation reports, the Secretariat repeatedly underlined that Ukraine needs to
take substantial steps in order to transpose and implement Directive 1999/32/EC. The 3™
and 4™ meetings of the Energy Community’s Environmental Task Force (of 23 May and 30
October 2012, respectively) also addressed these shortcomings and the Secretariat
announced to start enforcement for Contracting Parties who have not implemented the
Directive and/or failed to submit credible roadmaps for implementation by the end of 2011.
This has also been reflected in the conclusions of those meetings.

It was also agreed that those Contracting Parties who are not able to meet the requirements
of Directive 1999/32/EC on time shall present to the Secretariat a credible roadmap with
concrete milestones in order to demonstrate the way compliance could be ensured in the
shortest possible timeframe. To date, Ukraine has not presented such a roadmap to the
Energy Community Secretariat.

TOJ L 121, 11.5.1999, p. 13, hereinafter “the Directive”.
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b) Legislative framework in Ukraine

The legal situation in Ukraine regulating the sulphur content of liquid fuels as defined by
Directive 1999/32/EC is, generally speaking, in a weak condition and the available legislation
does not have direct relevance to the transposition and implementation of Directive
1999/32/EC.

At the 3™ meeting of the Environmental Task Force of the Energy Community, the
representative of Ukraine conceded that Ukraine had not developed and submitted an
ambitious and verifiable roadmap developed for the full implementation of the Directive. It
was emphasized that the cost of full compliance with this Directive is very high. Reference
was made, however, to several technical standards for the sulphur content of heavy fuel oil
and gas oil while, without providing them. The Ministry of Energy and Coal Industry informed
the Secretariat that the maximum sulphur content limit value set by Ukrainian law is 2%, with
reference to GOST standard 3868-99. The standards under this number, however, relate to a
DSTU method which applies only for automotive fuels (diesel), and not for the fuels used at
industrial installations (e.g. heating) covered by Directive 1999/32/EC. According to
information provided by the Ministry of Energy and Coal Industry at the 3" Task Force
meeting, the applicable sulphur content limit value for gas oil ranges between 0.035% and
0.2% by mass.

On 1 August 2012, the Cabinet of Ministers of Ukraine, by Resolution No. 525-p, approved
an action plan regarding a reduction in the sulphur content of certain liquid fuels. The
document foresees

a) the development and introduction of state standards for certain liquid fuels taking into
account the requirements of Directive 1999/32/EC. The responsible authorities are
the Ministry of Energy and Coal Industry, the Ministry of Economic Development and
Trade and the Ministry of Environment.

b) the improvement of the methods for testing and analysis of fuel samples in order to
harmonise these methods with the provisions of the Directive 1999/32/EC. The
responsible authorities are the Ministry of Economic Development and Trade, the
Ministry of Environment and the Ministry of Energy and Coal Industry.

c) ensuring monitoring of the situation with reconstruction and modernisation of oil
refineries with the aim to increase the depth of oil refining up to 85-90% as well as
production of oil products with sulphur content being in line with the provisions of
Directive 1999/32/EC. The responsible authorities are the Ministry of Energy and
Coal Industry and the Ministry of Environment.

For action a), a deadline of 30 December 2012 was set and for actions b) and c), the
deadline was set as 30 December 2017.

While recognizing the efforts of the Ukrainian authorities, the Secretariat observes that the
action plan confirms that to date, only very limited steps were taken in order to ensure that
Directive 1999/32/EC could be transposed into national law and implemented as required by
the Treaty/the Accession Protocol. According to the information obtained from the Ministry of
Energy and Coal Industry and from the Ministry of Economy, the deadline for action a) was
not complied with and to date, no state legislation and/or standards have been adopted. The
deadlines for actions b) and c¢) go very far beyond the ones set out in the Treaty/the
Accession Protocol and therefore fail to comply with its provisions. Given the importance of
the implementation of the Directive, the Secretariat decided to initiate the present
proceedings under Article 90 of the Treaty.
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Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute
Settlement under the Treaty (“‘Dispute Settlement Procedures”)® as “a Treaty obligation or
[...] a Decision addressed to [a Party]”. A violation of Energy Community Law occurs if “[a]
Party fails to comply with its obligations under the Treaty if any of these measures (actions or
omissions) are incompatible with a provision or a principle of Energy Community Law’
(Article 2(1) Dispute Settlement Procedures).

ll. Relevant Energy Community Law

Article 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment
of the obligations arising out of this Trealy. The Parties shall facilitate the achievement of the
Energy Community’s tasks. The Parties shall abstain from any measure which could jeopardise
the attainment of the objectives of the Treaty.

Article 12 of the Treaty reads:

Each Contracting Party shall implement the acquis communautaire on Environment in compliance
with the timetable for the implementation of those measures set out in Annex Il.

Article 16 of the Treaty reads:

The “acquis communautaire on environment”, for the purpose of this Trealy, shall mean (i)
Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public
and private projects on the environment, as amended by Council Directive 97/11/EC of 3 March
1997 and Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003,
(ii) Council Directive 1999/32/EC of 26 April 1999 relating to a reduction in the sulphur content of
certain liquid fuels and amending Directive 93/12/EEC, (iii) Directive 2001/80/EC of the European
Parliament and of the Council of 23 October 2001 on the limitation of emissions of certain
poliutants into the air from large combustion plants, and (iv) Article 4(2) of Directive 79/409/EEC
of the Council of 2 April 1979 on the conservation of wild birds.

Article 3(1) of Directive 1999/32/EC reads:

Member States shall take all necessary steps to ensure that, as from 1 January 2003, heavy fuel
oils are not used within their territory if their sulphur content exceeds 1 % by mass.

Article 4(1) of Directive 1999/32/EC reads:

Member States shall take all necessary steps fo ensure that gas oils are not used within their
territory as from:

— July 2000 if their sulphur content exceeds 0,20 % by mass,
— 1 January 2008 if their sulphur content exceeds 0,10 % by mass.
Article 6(1) of Directive 1999/32/EC reads:

Member States shall take all necessary measures to check by sampling that the sulphur content
of fuels used complies with Articles 3 and 4. The sampling shall commence within six months of
the date on which the relevant limit for maximum sulphur content in the fuel comes into force. It

2 Procedural Act No 2008/01/MC-EnC of 27 June 2008
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shall be carried out with sufficient frequency and in such a way that the samples are
representative of the fuel examined.

lll. Preliminary Legal Assessment

Based on a preliminary legal assessment, the Secretariat has come to the opinion that
Ukraine failed to properly and fully transpose and implement at least one provision of the
acquis communadutiare, as specified in the following.

As mentioned above, there is no legislation in place setting maximum thresholds for the
sulphur content of heavy fuel oil and gas oil. The lack of binding thresholds fails to transpose
Articles 3(1) and 4(1) of the Directive respectively. There are also no measures in place to
check by sampling that the sulphur content of fuels used complies with those Articles as
required by Article 6(1) of the Directive.

Consequently, the Secretariat has to consider that Ukraine has not taken all necessary steps
to ensure that within its territory heavy fuel oils are not used if their sulphur content exceeds
1.00 % by mass and gas oils are not used if their sulphur content exceeds 0.10% by mass
within the timeline as set out in the Accession Protocol. Moreover, there are no requirements
on sampling and analysis in place that could ensure the proper implementation of Article 6 of
Directive 1999/32/EC.

IV. Conclusion

At this point in time, the Secretariat preliminarily concludes that Ukraine fails to comply with
Articles 12 and 16 of the Treaty read in conjunction with Articles 3(1), 4(1) and 6 of Directive
1999/32/EC by not transposing and implementing the latter provisions according to the
deadline set by row 9 of the table included in Article 2(3) of the Protocol concerning the
accession of Ukraine to the Treaty Establishing the Energy Community.

In accordance with Article 12 of the Dispute Settlement Procedures, the Government of
Ukraine is requested to submit its observations on the points of fact and of law raised in this
letter within two months, i.e. by

12 April 2013

to the Secretariat.

Should Ukraine wish to comply with the Treaty, the Secretariat, acting under Article 67 of the
Treaty, is prepared to help in rectifying the identified cases of non-compliance and providing
concrete assistance.

Vienna, 11 February 2013

Gounel va“°°

Janez Kopaé
Director

> i
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Unofficial translation

Director of the Secretariat of the
Energy Community
J. Kopaé

Dear Mr. Kopa¢!

The Ministry of Energy and Coal Industry of Ukraine confirms its compliments to
the Secretariat of the Energy Community and as an authority that coordinates the
implementation of Ukraine's commitments under the Treaty establishing the Energy
Community informs about the following in response to the open letter of the Secretariat
of the Energy Community from 11.02.2013 Ne UA-MC/O/jko/04/11-02-2013 concerning
the case ECS-5/13.

With the aim of the proper obligations fulfillment under the Treaty, namely the
implementation into the national law of Directive 1999/32/EC concerning the reduction
in the sulfur content of certain liquid fuels from August 1, 2012 the Cabinet of Ministers
of Ukraine approved an action plan for reduction of sulfur in certain liquid fuels by
Decree Ne 525-r, issued by the Ministry of Economic Development and Trade of Ukraine.
The mentioned above document provides reduction in oil with high sulfur content in
Ukraine, strengthening control of oil production, renovation/modernization of refineries,
as well as the development and implementation of national standards for certain liquid
fuels that meet the requirements of Directive 1999/32/EC.

To ensure the proper implementation of the commitments under the Treaty the
Ministry of Energy and Coal Industry of Ukraine represents an action plan together with
relevant information on its implementation in the Annex.

Yours sincerely

Minister E. Stavitskiy



Information on the implementation of the Decree of the Cabinet of Ministers of
Ukraine Ne 525-r dated by August 1, 2012 ""On the approval of the plan on the
reduction of the sulfur content of certain liquid fuels in accordance
with Directive 1999/32/EC™

Item 1. Concerning the development and implementation of state standards for certain
types of liquid fuels in the established order to meet the requirements of Directive
1999/32/EC.

With the aim of the establishment of uniform mandatory for application and compliance
with safety motor gasoline, diesel, marine, and boiler fuel, protect human life and health,
property, and to prevent actions that may mislead users as to their purpose and security,
establishing conformity rules, eliminating inconsistencies between regulations of Ukraine
and other countries regarding to oil, reduce technical barriers to trade and to ensure the
free movement of motor gasoline, diesel, marine, and boiler fuels that are traded on the
territory of consumers and manufacturers of such products the Ministry of Energy and
Coal Industry of Ukraine drafted the Decree of the Cabinet of Ministers of Ukraine "On
Approval of Technical Regulation on requirements for motor gasoline, diesel, marine,
and boiler fuels."

Implementation of the draft decree to settle the issue of state market surveillance as
motor gasoline, diesel, marine, and boiler fuel, prevent domestic sales of low-quality
fuels, will ensure the establishment of common mandatory for the application and
enforcement of safety requirements fuels. Also, the draft regulation foresees to reduce the
share of the sulfur content of gasoline, diesel, marine, and boiler fuel.

Currently, the draft decree is sent to the re-approval by the concerned ministries and
authorities.

Also, with the aim of the creation of favorable conditions for the development of the
domestic refining industry, providing priority position of Ukrainian market of its own oil
products, improvement of the quality of petroleum products and in particular, reducing the
sulfur content of fuels and increase the depth of crude oil from 76% to 95%, the Ministry
issued the draft Law of Ukraine "On amendments to the Tax Code of Ukraine (to stimulate
the reconstruction and modernization of oil refining)." As of today, the mentioned above
document is agreed by the involved state organizations.

Item 2. On providing support in Parliament to the draft Law of Ukraine "On Amendments
to the Law of Ukraine" On licensing of certain types of activities" concerning the
introduction of licensing production of petroleum.

The Draft Law of Ukraine "On Amendments to the Law of Ukraine” On licensing certain
types of activities" was registered in the Verkhovna Rada of Ukraine on 27.12.2012 Ne
9654, which is being prepared for the second reading, includes proposals of the Ministry of
Energy and Coal Industry of Ukraine concerning the introduction of licensing of motor
fuels including mixtures, diesel fuel and components that will significantly reduce the
proportion of counterfeit products, sold in Ukraine.



Unofficial translation

Director of the Energy Community
Secretariat
J. Kopaé

Dear Mr. Kopa¢!

The Ministry of Energy and Coal Industry of Ukraine confirms its
compliments to the Energy Community Secretariat and for the proper
implementation of the provisions of the Treaty establishing the Energy Community
informs about the following.

On February 11, 2013 the Energy Community Secretariat sent the letter to
the Ukrainian side concerning the case ESS-5/13 on the non — fulfillment by
Ukraine the Treaty establishing the Energy Community, in particular Directive
1999/32/EU on reduction of the sulfur content of certain liquid fuels.

To address the specified issues on March 29, 2013 the Mission of the Energy
Community Secretariat was held in Ukraine, in which the issue of the
implementation of Directive 1999/32/EC of 26 April 1999 was discussed in detail.

During the above mentioned Mission the Ukrainian side informed in detail
about the implementation of measures on the provisions fulfillment of Directive
1999/32/EU, namely the development of measures and methodology for reduction
of sulphur content of certain liquid fuels.

Moreover, it was informed about the draft legal acts, which are formed to
ensure the proper implementation of the Directive into national legislation of
Ukraine.



Additionally, it was noted that on August 1, 2012 the Cabinet of Ministers of
Ukraine approved an action plan for reduction of sulfur in certain liquid fuels by
Decree Ne 525-r, issued by the Ministry of Economic Development and Trade of
Ukraine. The mentioned above document provides reduction in oil with high sulfur
content in  Ukraine, strengthening  control of oil  production,
renovation/modernization of refineries, as well as the development and
implementation of national standards for certain liquid fuels that meet the
requirements of Directive 1999/32/EC. The mentioned above document was
transmitted to the Secretariat by the letter dated 04.03.2013 Ne 01/18-0286.

It should be noted that within the Mission all remarks of the Secretariat,
presented in the open letter, were clarified, except one that concerns the
improvement of methods of removal sampling and analysis of fuel samples in
order to harmonize these methods with Directive 1999/32/EU (p.3 of the Action
Plan approved by the Resolution Ne 525 — p, the responsible authority is the
Ministry of Economic Development and Trade of Ukraine).

Due to the mentioned above, the Ministry of Energy and Coal Industry of
Ukraine as the body coordinating implementation obligations under the Treaty
establishing the Energy Community appealed to the Ministry of Economic
Development and Trade of Ukraine with the appropriate request. In turn, the
Ministry of Economic Development and Trade of Ukraine informed that due to the
second paragraph of Article 6 "Sampling and Analysis" of Directive 1999/32/EU
the reference method adopted for assessing the sulfur content shall be the method
defined by the international standards 1ISO 8754 and ISO 4259 and the European
standards EN 24260 and EN 1SO 14596. All of the above mentioned international
and European standards are adopted in Ukraine as national standards according to
the degree of "identical”, namely:

- The National standard of Ukraine 1SO 8754:2009 «Oil products.
Determination of sulfur by X-ray fluorescence spectrometry for the
dispersion energy» is identical to 1ISO 8754:2003;

- The National standard of Ukraine EN 24260:2012 «Oil products and
hydrocarbons. Determination of sulfur by combustion under the method
Vikbold» identical to EN 24260:1994;

- The National standard of Ukraine EN I1SO 14596:2012 «Oil products.
Determination of sulfur X-ray fluorescence spectrometry by wavelength
dispersion» is identical to EN I1SO 14596:2007;



- The National standard of Ukraine EN ISO 4259:2012 «Oil products.
Determination and application of precision characteristics’ of test methods»
Is identical to EN 1SO 4259:2006.

Taking the opportunity the Ministry of Energy and Coal Industry of Ukraine
renews to the Energy Community Secretariat assurances of the highest
consideration.

Yours sincerely

Deputy Minister-
Chief Staff A. Bondarenko
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Reasoned Opinion
in Case ECS-5/13

l. Introduction

(1) According to Article 90 of the Treaty establishing the Energy Community (hereinafter: "the
Treaty"), the Secretariat may bring a failure by a Party to comply with Energy Community
law to the attention of the Ministerial Council. Pursuant to Article 10 of the Procedural Act
No 2008/01/MC-EnC of the Ministerial Council of the Energy Community of 27 June 2008
on the Rules of Procedure for Dispute Settlement under the Treaty (hereinafter: "Dispute
Settlement Procedures"), the Secretariat shall carry out a preliminary procedure before
submitting a reasoned request to the Ministerial Council.

(2) The Secretariat, during missions* to Ukraine and in its reports, has repeatedly pointed to
the lack of domestic legislation and its non-compliance with the acquis communautaire in
the field of environment, in particular related to Council Directive 1999/32/EC of 26 April
1999 concerning reduction in the sulphur content of certain liquid fuels and amending
Directive 93/12/EEC as amended by Regulation (EC) No 1882/2003 of the European
Parliament and of the Council of 29 September 2003 (hereinafter: “Directive 1999/32/EC”).
In line with its monitoring role under Article 67 of the Treaty, the Secretariat also assessed
compliance of the existing legislation governing the petroleum industry in Ukraine, with the
acquis communautaire under Title Il of the Treaty.

(3) In its Implementation Report of 1 September 2012, the Secretariat reiterated that “Ukraine
did not transpose the Sulphur in Fuels Directive or ensure its implementation by the end of
2011 as required, and therefore it failed to comply with this Directive. Implementing the
recentlg/ adopted action plan within the shortest possible timeframe could resolve this
issue.”

@) Following up on this assessment and in the absence of any progress, the Secretariat sent
an Opening Letter under Article 12 of the Dispute Settlement Procedures to Ukraine on 11
February 2013 on the grounds that Ukraine failed to transpose and implement the
provisions of Articles 3(1), 4(1) and 6 of Directive 1999/32/EC.

! A mission in the case of which the issue on the sulphur content of liquid fuels was addressed took place on 29 March
2013 in Kiev. This issue was also touched upon at meetings held on 17 September 2013, 8 April 2014, 15 October 2014
in Vienna.

20J L 121, 11.5.1999, p. 13, in the following: “Directive 1999/32/EC”

® This assessment remained valid in further Implementation Reports (2013 and 2014) of the Secretariat.
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The Government of Ukraine provided official responses to the Opening Letter by letters
sent on 4 March 2013 and 15 November 2013. The measures presented therein, however,
are not sufficient to dispel the Secretariat’s concerns raised in the Opening Letter.

Factual background

Article 16 of the Treaty sets out that the Contracting Parties, amongst others, have an
obligation to implement Directive 1999/32/EC. Article 12 of the Treaty declares that each
Contracting Party shall implement the acquis communautaire on environment in
compliance with the timetable for implementation of those measures set out in Annex Il. By
point 2 of Annex Il, the deadline for implementation for Directive 1999/32/EC was 31
December 2011. In Article 2(1) of the Protocol concerning the Accession of Ukraine to the
Treaty Establishing the Energy Community (hereinafter, the Accession Protocol), this
deadline was for Ukraine was 1 January 2012 .

In its implementation reports, the Secretariat repeatedly underlined that Ukraine needs to
take substantial steps in order to transpose and implement Directive 1999/32/EC. The 3™
and 4™ meetings of the Energy Community’s Environmental Task Force (of 23 May and 30
October 2012, respectively) also addressed these shortcomings and the Secretariat
announced to start enforcement action against Contracting Parties that have not
implemented the Directive and/or failed to submit credible roadmaps for implementation.
This has also been reflected in the conclusions of those meetings.

On 1 August 2012, the Cabinet of Ministers of Ukraine, by Resolution No. 525-p, approved
an action plan regarding a reduction in the sulphur content of certain liquid fuels. The
document foresees:

a) the development and introduction of state standards for certain liquid fuels taking into
account the requirements of Directive 1999/32/EC. The responsible authorities are the
Ministry of Energy and Coal Industry, the Ministry of Economic Development and Trade
and the Ministry of Environment.

b) the improvement of the methods for testing and analysis of fuel samples in order to
harmonise these methods with the provisions of the Directive 1999/32/EC. The
responsible authorities are the Ministry of Economic Development and Trade, the
Ministry of Environment and the Ministry of Energy and Coal Industry.

c) ensuring monitoring of the situation with reconstruction and modernisation of oil
refineries with the aim to increase the depth of oil refining up to 85-90% as well as
production of oil products with sulphur content being in line with the provisions of
Directive 1999/32/EC. The responsible authorities are the Ministry of Energy and Coal
Industry and the Ministry of Environment.

The deadline was 30 December 2012 for action a), while for actions b) and c), the deadline
is 30 December 2017.
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) The Environmental Task Force recommended that those Contracting Parties which are not
able to meet the requirements of Directive 1999/32/EC on time shall present to the
Secretariat a credible roadmap with concrete milestones in order to demonstrate the way
compliance could be ensured in the shortest possible timeframe. As reflected in item no. 11
of the conclusions of the 2™ meeting of the Environmental Task Force, the Secretariat
expressed readiness to accept from Contracting Parties not compliant with the Directive
detailed roadmaps on how to achieve full implementation of the Directive within a well
defined timeframe. It was agreed that these roadmaps should set ambitious and verifiable
milestones towards implementation in regular intervals of three to six months, as well as
reporting commitments vis-a-vis the Secretariat and that the overall deadline should not go
beyond the end of 2013.

(10) In order to address these shortcomings, the Secretariat sent an Opening Letter to Ukraine
on 11 February 2013. In its preliminary legal assessment, the Secretariat concluded that
Ukraine fails to comply with Articles 12 and 16 of the Treaty read in conjunction with
Articles 3(1), 4(1) and 6 of Directive 1999/32/EC by not transposing and implementing the
latter provisions according to the deadline set by point 2 of Annex Il of the Treaty
establishing the Energy Community, namely to limit the sulphur content of heavy fuel oil at
1% and that of gas oil at 0.1% as a maximum and to ensure that sampling and analysis
takes place according to the standards referred to in the Directive.

(11) Ukraine, by an official letter of the Ministry of Energy and Coal Industry dated 4 March
2013, provided a reply to the Opening Letter whereby the Ukrainian authorities refer to the
Resolution of the Council of Ministers of 1 August 2012* which is however not in line with
the requirements of Directive 1999/32/EC as the deadlines established therein go well
beyond those required by the Treaty and the Protocol concerning the Accession of Ukraine
to the Treaty Establishing the Energy Community (hereinafter: “the Accession Protocol”).
Furthermore, the Ukrainian authorities informed the Secretariat that a draft Decree of the
Cabinet of Ministers of Ukraine "On Approval of Technical Regulation on requirements for
motor gasoline, diesel, marine, and boiler fuels"”, aimed at transposing the requirements of
the requirements of Directive 1999/32/EC was prepared and submitted for the re-approval
of the concerned ministries and authorities. Given the lack of an implementation timeframe
of Directive 1999/32/EC’s requirements compliant to the Treaty and the Accession
Protocol, the reply of the Ukrainian authorities did not prove that adequate measures were
taken for setting the legislative threshold compliant to the requirements of Articles 3(1), 4(1)
and 6 of Directive 1999/32/EC within the requested timeframe.

(12) On 27 March 2013, Ukraine provided a roadmap with deadlines until end 2013 and full
implementation of the requirements of Directive 1999/32/EC envisaged for the first quarter
of 2014. Based on the adopted legislative measures as well as by information obtained
from the Ukrainian authorities via email on 18 February 2015, it is however clear that the
deadlines therein (with particular regard to full transposition envisaged for end 2013 and full
implementation envisaged for the first quarter of 2014) were not respected.

=

* Resolution of the Cabinet of Ministers of Ukraine 525-r, 1 August 2012



Energy Community

‘ Energy Community Secretariat

Am Hof 4, Level 5, 1010 Vienna, Austria

+43(0)1 535 2222
contact@energy-community.org
WWW.energy-community.org

Email

‘ Phone
Web

(13) On 1 August 2013, the Cabinet of Ministers of Ukraine adopted a Resolution “On approval
of the Technical Regulation on requirements for gasoline, diesel, marine and boiler fuels”
(hereinafter: “Resolution No. 927”).° This Resolution, however, as will be presented in the
legal assessment of the present Reasoned Opinion, cannot be considered as sufficient for
transposing the requirements of Directive 1999/32/EC into national law.

(14) On 15 November 2013, the Ukrainian authorities provided a supplementary reply, providing
information as a follow-up to a meeting that took place between representatives of the
Secretariat and the Ukrainian authorities in Kiev on 29 March 2013. In their letter, the
Ukrainian authorities provided information on the measures transposing the requirements
of Article 6 of Directive 1999/32/EC with regard to the sampling and analysis of liquid fuels.
Furthermore, they informed the Secretariat regarding the ongoing legislative exercises, led
by the Ministry of Economic Development and Trade, with regard to the transposition of
Articles 3(1) and 4(1) of Directive 1999/32/EC.

Furthermore, the Secretariat investigated, via an e-mail sent on 11 June 2015 whether
there was any future legislative development related to the sulphur content of liquid fuels in
Ukraine in the meantime. The Ukrainian authorities informed the Secretariat that the
thresholds and deadlines established by Resolution No. 927 remain applicable.

—
—
($]

-~

(16) In the light of the replies of the Ukrainian authorities and due to the lack of information
regarding new legislative developments that could have rectified the situation, the
Secretariat has decided to submit the present Reasoned Opinion.

M. Relevant Energy Community Law
(17) Energy Community Law is defined in Article 1 of the Dispute Settlement Procedures as “a
Treaty obligation or [...] a Decision addressed to [a Party]”. According to Article 2(1) of the
Dispute Settlement Procedures, a violation of Energy Community Law occurs if “fa] Party
fails to comply with its obligations under the Treaty if any of these measures (actions or
omissions) are incompatible with a provision or a principle of Energy Community Law”.

~

(18) Article 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment
of the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the
Energy Community’s tasks. The Parties shall abstain from any measure which could jeopardise
the attainment of the objectives of the Treaty.

(19) Article 12 of the Treaty reads:

® Resolution of the Cabinet of Ministers of Ukraine 927, 1 August 2013
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Each Contracting Party shall implement the acquis communautaire on Environment in compliance
with the timetable for the implementation of those measures set out in Annex Il.

(20) At the time of initiating the present Dispute Settlement Procedure, Article 16° of the Treaty
read:

The “acquis communautaire on environment”, for the purpose of this Treaty, shall mean (i)
Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public
and private projects on the environment, as amended by Council Directive 97/11/EC of 3 March
1997 and Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003,
(if) Council Directive 1999/32/EC of 26 April 1999 relating to a reduction in the sulphur content of
certain liquid fuels and amending Directive 93/12/EEC, (iii) Directive 2001/80/EC of the European
Parliament and of the Council of 23 October 2001 on the limitation of emissions of certain
pollutants into the air from large combustion plants, and (iv) Article 4(2) of Directive 79/409/EEC
of the Council of 2 April 1979 on the conservation of wild birds.

(21) Article 2(1) of Directive 1999/32/EC reads:

heavy fuel oil means:

— any petroleum-derived liquid fuel falling within CN code 2710 00 71 to 2710 00 78, or

— any petroleum-derived liquid fuel, other than gas oil as defined in points 2 and 3, which, by reason
of its distillation limits, falls within the category of heavy oils intended for use as fuel and of which
less than 65 % by volume (including losses) distils at 250 °C by the ASTM D86 method. If the
distillation cannot be determined by the ASTM D86 method, the petroleum product is likewise
categorised as a heavy fuel oil;

(22) Article 2(2) of Directive 1999/32/EC reads:

gas oil means:

— any petroleum-derived liquid fuel falling within CN code 2710 00 67 or 2710 00 68, or

— any petroleum-derived liquid fuel which, by reason of its distillation limits, falls within the category
of middle distillates intended for use as fuel and of which at least 85 % by volume (including losses)
distils at 350 °C by the ASTM D86 method.

(23) Article 3(1) of Directive 1999/32/EC reads:

Member States shall take all necessary steps to ensure that, as from 1 January 2003, heavy fuel
oils are not used within their territory if their sulphur content exceeds 1 % by mass.

(24) Article 4(1) of Directive 1999/32/EC reads:

® Article 16 of the Treaty was amended on 24 October 2013 which however has no relevance for the present
case.
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Contracting Parties shall take all necessary steps to ensure that gas oils are not used within their
territory as from:
— 1 January 2012 if their sulphur content exceeds 0.10 % by mass.

(25) Article 6(1) of Directive 1999/32/EC reads:

Member States shall take all necessary measures to check by sampling that the sulphur content
of fuels used complies with Articles 3 and 4. The sampling shall commence within six months of
the date on which the relevant limit for maximum sulphur content in the fuel comes into force. It
shall be carried out with sufficient frequency and in such a way that the samples are
representative of the fuel examined.

(26) Article 6(2) of Directive 1999/32/EC reads:
The reference method adopted for determining the sulphur content shall be that defined by:

(a) ISO method 8754 (1992) and PrEN ISO 14596 for heavy fuel oil and marine gas oil;
(b) EN method 24260 (1987), ISO 8754 (1992) and PrEN I1SO 14596 for gas oil.

The arbitration method will be PrEN ISO 14596. The statistical interpretation of the verification of
the sulphur content of the gas oils used shall be carried out in accordance with 1ISO standard
4259 (1992).

(\VA Legal Assessment

1. Introduction

(27) The subject-matter of case ECS-5/13 consists of several instances of non-compliance by
the existing legislation in Ukraine with the Energy Community acquis communautiare
related to environment, as already identified in the Opening Letter.

(28) Firstly, in its Opening Letter the Secretariat concluded that Ukraine failed to transpose the
requirements of Article 3(1) of Directive 1999/32/EC, namely to include a binding threshold
of 1% sulphur content for the production and placing on the market of heavy fuel oil, by the
deadline set out by point 2 of Annex Il of the Treaty read together with Article 2(1) of the
Accession Protocol.

(29) Secondly, in the Opening Letter the Secretariat concluded that Ukraine failed to transpose
the requirements of Article 4(1) of Directive 1999/32/EC, namely to include a binding
threshold of 0.1% sulphur content for the production and placing on the market of gas oil,
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by the deadline set out by point 2 of Annex Il of the Treaty in conjunction with Article 2(1) of
the Accession Protocol.

Thirdly, in the Opening Letter the Secretariat concluded that Ukraine failed to transpose the
requirements of Article 6(1) of Directive 1999/32/EC by not adopting requirements on
sampling and analysis that could ensure the proper implementation of Article 6 of Directive
1999/32/EC by the deadline set out by point 2 of Annex Il of the Treaty and by Article 2(1)
of the Accession Protocol.

Setting legally binding thresholds for the sulphur content of liquid fuels is one of the key
requirements of Directive 1999/32/EC, the implementation of which is indispensable for
reaching the objectives of the Directive, namely to reduce the negative effects of emissions
of sulphur dioxide into the air. Acidification and atmospheric sulphur dioxide damages
sensitive ecosystems as well as (in the form of acid rain) buildings and the cultural heritage
and can have significant effects on human health, particularly among those sectors of the
population suffering from respiratory diseases.

Furthermore, legally binding requirements for the sampling and analysis for heavy fuel oil
and gas oil are key to be able to demonstrate that fuels used in a Contracting Party meet
the thresholds of 1% and 0.1 %, respectively.

2. Assessment of the Ukrainian legislation

Based on the information reported by the Ministry of Energy and Coal Industry, the legal
regime in Ukraine prior to 2012 did not contain elements regulating the sulphur content of
heavy fuel oil and gas oil.

The lack of legislation was addressed by the adoption of Resolution: No. 927.”

" Resolution of the Cabinet of Ministers of Ukraine 927, 1 August 2013.
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a. Article 3(1) of Directive 1999/32/EC — heavy fuel oil

(35) Article 2(1) of Directive 1999/32/EC provides a definition based on CN codes which render
the following fuels as heavy fuel oil®:

- Petroleum oils and oils obtained from bituminous minerals (other than crude) and preparations not
elsewhere specified or included, containing by weight 70 % or more of petroleum oils or of oils obtained
from bituminous minerals, these oils being the basic constituents of the preparations, other than those
containing biodiesel and other than waste oils

12. -- Other
13. --- Heavy oils
14. ---- Fuel oils
15, - For undergoing a specific process9
16. ----- For undergoing chemical transformation by a process other
than those specified in respect of subheading 2710 19 51°
17. - For other purposes
18. - With a sulphur content not exceeding 0,1 %
by weight*!
19. ------ With a sulphur content exceeding 0,1 % by weight
but not exceeding 1 % by weight*?
20. - With a sulphur content exceeding 1 % by
weight™

- Petroleum oils and oils obtained from bituminous minerals (other than crude) and preparations not
elsewhere specified or included, containing by weight 70 % or more of petroleum oils or of oils obtained
from bituminous minerals, these oils being the basic constituents of the preparations, containing
biodiesel, other than waste oils
23. -- Fuel oils
24. --- With a sulphur content not exceeding 0,1 % by Weight14

8 CN 2710 19 51 to 68, 2710 20 31, 2710 20 35 and 2710 20 39. Although Article 2(1) of the version of
Directive 1999/32/EC applicable in Energy Community law refers to custom tariff codes CN 2710 00 71 and
CN 2710 00 78, these were renumbered and do not exist any longer. However, no substantial changes to
the categories of fuel products were made. The new numbers were reflected by amendments made to
Directive 1999/33/EC by Directives 2005/33/EC and 2012/33/EU.

® CN 2710 19 51

Y CN 2710 1955

L' CN 2710 19 62

2 CN 2710 19 64

* CN 2710 19 68

' CN 2710 20 31
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25. --- With15a sulphur content exceeding 0,1 % by weight but not exceeding 1 % by
weight
26. --- With a sulphur content exceeding 1 % by Weight16

(36) Furthermore, Article 2(1) of Directive 1999/32/EC sets out that

any petroleum-derived liquid fuel, other than gas oil as defined in points 2 and 3, which, by reason of
its distillation limits, falls within the category of heavy oils intended for use as fuel and of which less
than 65 % by volume (including losses) distils at 250 °C by the ASTM D86 method. If the distillation
cannot be determined by the ASTM D86 method, the petroleum product is likewise categorised as a
heavy fuel oll.

(37) Paragraph 13 of Article 3 of Resolution No. 927 provides the definition of “boiler fuel

(mazout)”:

29. boiler fuel (mazout) - liquid residual fuel oil, which boils at a temperature higher than 360 °C (under

30.

31.

normal conditions) and is used in stationary plants for the generation of heat and power;

(38) The definition provided by Resolution No. 927 does not follow the same logic as the one

provided by Article 2(1) of Directive 1999/32/EC. Petroleum products are usually grouped
into three categories: light distillates (liquefied petroleum gas, gasoline, naphtha), middle
distillates (kerosene, diesel, gas oil), heavy distillates and residuum (heavy fuel oll,
lubricating oils, wax, asphalt). Taken into account the technical characteristics*’ of “boiler
fuel (mazout)”, it falls into the category of “heavy distillates” and cover the same type of
fuels, namely heavy fuel oil used for the purpose of energy generation in plants specifically
designed for the combustion of such fuels. Consequently, it is understood and accepted by
the Secretariat that Resolution No. 927 covers, amongst others, the same types of fuels as
Directive 1999/32/EC.

(39) Article 15 of Resolution No. 927 sets out that

Boiler fuel (mazout) must meet the requirements set out in Annex 5 hereto.

(..)

5 CN 27102035
6 CN 2710 20 39
o Boiling point and intended use.

10
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From 1 January 2017, the production and placing on the market of boiler fuel (fuel oil) with a sulphur
content greater than 1 percent by mass is prohibited.

32.

(40) Annex V of Resolution No. 927 sets thresholds for the sulphur content of four different
categories of boiler fuel (mazout), namely: 0.5% for extra low sulphur content mazout (EL),
1% for low sulphur content mazout (L), 2% for normal mazout (N) and 3.5% for high
sulphur content mazout (H).

33.

41) The Secretariat observes that the legislative requirements for categories EL and L are in
line with the requirements of Article 3(1) of Directive 1999/32/EC. However, the thresholds
set out by Resolution No. 927 for the maximum sulphur content of categories N and H are
in breach of the same requirements.

34.

42) Furthermore, the Secretariat concludes that the envisaged implementation deadline, 1
January 2017, as set by Article 15 of Resolution No. 927 is in breach with the timetable for
the implementation of the acquis on environment as set out by Annex Il of the Energy
Community Treaty and Article 2(1) of the Accession Protocol.

35.

43) The Secretariat therefore concludes, at this point of the procedure, that Ukraine failed to
transpose and implement Article 3(1) of Directive 1999/32/EC.

36.
37.
b. Article 4(1) of Directive 1999/32/EC — gas oil

(44) Article 2(2) of Directive 1999/32/EC defines gas oil based on CN codes which render the
following fuels as gas oil'®:

¥ CN 2710 19 25, 2710 19 29, 2710 19 47, 2710 19 48, 2710 20 17 and 2710 20 19. Although Article 2(2) of
the version of Directive 1999/32/EC applicable in Energy Community law refers to custom tariff codes CN
2710 00 67 and CN 2710 00 68, these were renumbered and do not exist any longer. No substantial

11
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38.

39. - Petroleum oils and oils obtained from bituminous minerals (other than crude) and preparations not
elsewhere specified or included, containing by weight 70 % or more of petroleum oils or of oils obtained
from bituminous minerals, these oils being the basic constituents of the preparations, other than those
containing biodiesel and other than waste oils

40. -- Other
41. --- Medium oils
42, ---- For other purposes
43. - Kerosene
7.V H— Other®
45. - Other®
46. --- Heavy oils
47. ---- Gas oils
48. - For other purposes
49, --—--- With a sulphur content exceeding 0,002 % by
weight but not exceeding 0,1 % by weight®
50. @ - With a sulphur content exceeding 0,1 % by
weight®
51. -- Gas oils
52. --- With a sulg)hur content exceeding 0,002 % by weight but not exceeding 0,1
% by weight?
53. - With a sulphur content exceeding 0,1 % by weight**
54,

45) Furthermore, Article 2(2) of Directive 1999/32/EC sets out that

— any petroleum-derived liquid fuel which, by reason of its distillation limits, falls within the
category of middle distillates intended for use as fuel and of which at least 85 % by volume
(including losses) distils at 350 °C by the ASTM D86 method

shall be considered as gas oil. At the same time, Directive 1999/32/EC sets out that

Diesel fuels as defined in Article 2(2) of Directive 98/70/EC of the European Parliament and of the
Council of 13 October 1998 relating to the quality of petrol and diesel fuels and amending Council
Directive 93/12/EEC (1) are excluded from this definition. Fuels used in non-road mobile
machinery and agricultural tractors are also excluded from this definition

changes to the categories of fuel products. The new numbers were reflected by amendments made to
Directive 1999/33/EC by Directives 2005/33/EC and 2012/33/EU.

Y CN 2710 19 25

9 CN 271019 29

1 CN 2710 19 47

2 CN 2710 19 48

* CN 2710 20 17

* CN 271020 19

12
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(46) Paragraph 14 of Article 3 of Resolution No. 927 provides the definition of liquid boiler fuel:

liquid boiler fuel (liquid fuel for household heating devices) - liquid fuel produced from the distillate
fractions of crude oil via straight distillation and secondary processes and used for the production of
heat in low-power heating devices or medium-sized power generators.

47) The definition provided by Resolution No. 927 does not follow the same logic as the one

provided by Article 2(2) of Directive 1999/32/EC. Petroleum products are usually grouped
into three categories: light distillates (liquefied petroleum gas, gasoline, naphtha), middle
distillates (kerosene, diesel, gas oil), heavy distillates and residuum (heavy fuel olil,
lubricating oils, wax, asphalt). Taken into account the technical characteristics® of “liquid
boiler fuel (liquid fuel for household heating devices)”, it falls into the category of “middle
distillates” and cover the same type of fuels, namely gas oil used for the purpose of energy
generation in household heating devices or by small combustion and medium-sized
combustion engines (light heating oil).

(48) Article 16 of Resolution No. 927 sets out that

Liquid boiler fuel (liquid fuel for household heating devices) must meet the requirements set out in
Annex 5 hereto.

(..

From 1 January 2017, the production and placing on the market of liquid boiler fuel ((liquid fuel for
household heating devices) with a sulphur content greater than 0.1 percent by mass is prohibited.

49) Furthermore, Annex V of Resolution No. 927 sets thresholds of the sulphur content of two

different categories of liquid boiler fuel (liquid fuel for household heating devices), namely:
0.5% for extra low sulphur content liquid boiler fuel and 1.1% for normal liquid boiler fuel
(liquid fuel for household heating devices).

(50) The Secretariat concludes that the legislative thresholds for the maximum sulphur content

of both categories of gas oil (extra low sulphur content liquid boiler fuel and normal liquid
boiler fuel (liquid fuel for household heating devices)) set out by Resolution No. 927 as well
as the implementation deadline set out by Article 16 are in breach of the requirements set
out in Article 4(1) of Directive 1999/32/EC.

2 Boiling point and intended use.

13
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(51) The Secretariat therefore concludes that Ukraine failed to transpose and implement Article

(52)

(53

g

(54

=

(55)

14

4(1) of Directive 1999/32/EC.
c. Article 6 of Directive 1999/32/EC — Sampling and analysis

In their reply of 15 November 2013, the Ukrainian authorities provided information on the
measures transposing the requirements of Article 6 of Directive 1999/32/EC with regard to
the sampling and analysis of liquid fuels. The Secretariat was informed that the National
Standard of Ukraine I1ISO 8754:2009 “Oil products. Determination of sulfur by X-ray
fluorescence spectrometry for the dispersion energy” is identical to ISO 8754:2003, the
National Standard of Ukraine EN I1SO 14596:2012 “Oil products. Determination of sulfur X-
ray fluorescence spectrometry by wavelength dispersion” is identical to EN ISO
14596:2007 and the National Standard of Ukraine EN ISO 4259:2012 “Oil products.
Determination and application of precision characteristics’ of test methods” is identical to
EN 1SO 4259:2006.

Based on the above information, the Secretariat observes that the requirements of Article 6
of Directive 1999/32/EC, in particular the standards for the sampling and analysis of liquid
fuels have been transposed into Ukrainian law.

Conclusion

In the light of the foregoing, the Secretariat concludes that, by failing to adopt, within the
prescribed time limit, national measures necessary to implement Articles 3(1) and 4(1) of
Directive 1999/32/EC, Ukraine has failed to fulfill its obligations under the Energy
Community Treaty.

In accordance with Article 13(2) of the Dispute Settlement Procedures, Ukraine is
requested to rectify the breaches identified in the present Reasoned Opinion, or at least

make clear and unequivocal commitments in that respect, within a time-limit of two months,
i.e. by

21 February 2016.

and notify the Secretariat of all steps undertaken in that respect.



Vienna, 21 December 2015

Lo

Janez Kopac

Director
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EHEPTETUKHU TA BYTUILHO¥ OF ENERGY AND COAL
IMPOMMCJIOBOCTI INDUSTRY OF
YKPAIHH UKRAINE
" ” February, 2016
Kyiv
Your Excellency,

In response to the facts and analyses provided by the Secretariat of the
Energy Community in its Reasoned Opinion dated 21.12.2015 (hereinafter the
«Reasoned Opinion»), the Ministry of Energy and Coal Industry of Ukraine
(hereinafter the «Ministry») respectfully informs as follows.

First of all it should be mentioned that the issue of protection of the
environment is among the Government’s of Ukraine priorities. At that, the
measures aimed at implementation of acquis communautaire into the national
environmental laws both related to the membership of Ukraine in the Energy
Community and those contemplated by the Association Agreement between the
European Union and the European Atomic Energy Community and their
Member States, of the one part, and Ukraine, on the other part, represent
principal and essential part of such activities. The Government of Ukraine is
deeply concerned by the situation regarding delayed implementation of the
Directive 1999/32/EC requirements (hereinafter the «Directive»).

In this connection and in line with the recommendations contained in the
Implementation Reports 2012-2014, the Cabinet of Ministers of Ukraine in its
Decree dated 04.03.2015 No. 164-p has approved, inter alia, a detailed stepped
action plan on implementation of the Directive (hereinafter the «Action plan»).

At the same time foreign armed aggression of the Russian Federation has
caused the energy security of Ukraine to deteriorate and inflicted interruptions in
the energy supplies, which in turn prompted intensification of use of non-
traditional types of fuel including heavy fuel oil. In 2015 out of total amount of
consumed heavy fuel oil of 355.3 thousand tons, as little as 55.2 thousand tons
fell within requirements of the Directive by containing 1% of sulphur or less.

As the Secretariat indicates in the Reasoned Opinion, the Technical
Regulation on requirements for gasoline, diesel, marine and boiler fuels adopted
by Resolution of the Cabinet of Ministers of Ukraine dated 01.08.2013 No. 927
(hereinafter — the «Technical Regulation»), effectively transposes signiﬁcant part
of the Directive’s requirements with respect to the sulphur content in the heavy
fuel oils. Namely, it bans production and placing to market of the fuels of
inadequate quality under Article 3(1) of the Directive meaning those containing
more than 1 per cent of sulphur.

His Excellency
Energy Community
Secretariat Director
Midicvepcree eHepreTuiyn T2 ByrinbHol
Janez KOp aé M2 npoMucioBocTi Yepaliu

Ne201/15-1768 Big 19.02.2016

Vienna o DHOMRORRAIND




We would like o inform that according to the Action plan, the Ministry has
elaborated draft revisions to the Technical Regulation (attached herewith
together with their detailed description), which introduce amendments aimed at
further and more comprehensive meeting the requirements of the Directive. The
draft amendments contemplate, with effect on 01.01.2017, restriction of use of
the inadequate types of heavy fuel oils within the territory of Ukraine, namely
containing 1% of sulphur or less, as well as that of gas oils containing 0.1% of
sulphur or less.

Due to the mentioned the draft amendments require expertise of the
Secretariat of Energy Community in order to assess correspondence of its norms
to the requirements of the Directive, and the Ministry therefore would be grateful
should the Secretariate find it feasible to provide its comments at its soonest
convenience. Subject to positive feedback, the governmental act enacting the
draft amendments will be fast tracked along the aproval procedures.

The Ministry also suggests holding as soon as possible a meeting with the
representatives of the Secretariat in Kyiv in order to discuss any issues related to
the matter and finding mutually appropriate steps for Ukraine to duly discharged
the obligations it assumed.

Yours Sincerely,

Volodymyr DEMCHYSHYN

Encl.: as above (’/_4/ pages)
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DETAILED DESCRIPTION OF THE DRAFT AMENDMENTS TO THE
TECHNICAL REGULATION NO.927

in line with the recommendations contained in the Reasoned Opinion by the Secretariat of the Energy
Community in case Noe ECS-5/13

Introduction

In response to the facts and analyses provided by the Secretariat of the Energy Community in its
Reasoned Opinion dated 21.12.2015 (hereinafter the «Reasoned Opinion»), the Ministry of Energy
and Coal Industry of Ukraine (hereinafter the «Ministry of Energy») respectfully informs as follows.

Protection of the environment is among the Government’s of Ukraine priorities. At that, the
measures aimed at implementation of acquis communautaire into the national environmental laws
both related to the membership of Ukraine in the Energy Community and those contemplated by the
Association Agreement between the European Union and the Buropean Atomic Energy Community
and their Member States, of the one part, and Ukraine, on the other part, represent principal and
essential part of such activities. The Government of Ukraine is deeply concerned by the situation
regarding delayed implementation of the Directive 1999/32/EC requirements (hereinafter the
«Directive»).

Strictly in line with the recommendations contained in the Implementation Reports 2012-2014 and
following the period of time when the Government’s struggled addressing the critical challenges in
the nation’s economy entailed by the foreign armed aggression, the Cabinet of Ministers of Ukraine
in its Decree dated 04.03.2015 No. 164-p has approved, inter alia, a detailed stepped action plan on
implementation of the Directive (hereinafter the «dction plan»). The Government has defined the
responsible authorities along with respective specific law-making and policymaking measures with a
purpose of complete and comprehensive transposing of all requirements the Directive foresees.

QOut of the scope of the Action plan, many measures have already been accomplished. While the
profound factual and legal investigation contained in the Reasoned Opinion of the Secretariat
discovers in a grounded and sound manner separate gaps in the implementation process, it is
worthwhile to emphasise that from all entirety of the Directive’s provisions it was only two
subparagraphs, although essential ones, which the Secretariat identified as transposed inadequately.
It clearly means that in all other applicable respects the Directive’s requirements have been
sufficiently implemented. This success, also directly underlined in the Reasoned Opinion, became
feasible by means of bringing the Action plan to reality since provisions of Article 6 are among
those its parts that have been effectively implemented so far. Such positive developments
persuasively suggest that all other provisions of the Directive will likewise become part of the
Ukrainian legislation, even though with a certain delay compared to the initial obligations assumed
by Ukraine in the Protocol Concemning the Accession of Ukraine to the Treaty Establishing the
Energy Community.

Speaking closely on the specific facts stipulated in the conclusive chapter of the Reasoned Opinion,
the Secretariat may be assured that Ukraine has no principal objections to its findings. Nevertheless,
based on the recommendations provided for in the Implementation Report of 2012 (and further
Reports), requirements of preliminary procedure under the Rules of Procedure for Dispute
Settlement under the Treaty adopted by the Procedural Act No. 2008/01/MG-EnC, and in line with
the spirit of the Reasoned Opinion and direct request contained in item (55) thereof regarding
necessity of elaboration of a clear and realistic plan of rectification of Ukraine’s incomplete
implementation of the Directive, the Secretariat is informed as follows.
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Article 3(1) of the Directive

As the Secretariat rightly indicates in the Reasoned Opinion, the Technical Regulation on
requirements for gasoline, diesel, marine and boiler fuels adopted by Resolution of the Cabinet of
Ministers of Ukraine dated 01.08.2013 No. 927 (hereinafter — the «Technical Regulation»),
effectively transposes significant part of the Directive’s requirements with respect to the sulphur
content in the heavy fuel oils even in its current edition. Namely, it does establish respective
regulation in the first place, as well as generally bans production and placing to market of the fuels
of inadequate quality under Article 3(1) of the Directive meaning those containing more than 1 per
cent of sulphur.

However, according to the Action plan mentioned above, the Ministry of Energy has elaborated
draft revisions to the Technical Regulation, which introduce significant amendments aimed at
further and more comprehensive meeting the requirements of the Directive. Among other things,
draft amendments contemplate, with effect on 01.01.2017, a clear restriction of use of inadequate
types of heavy fuel oils within the territory of Ukraine instead of restricting such fuels’ production
and placing on market, which is currently the case. This adjustment would allow it for the Ukrainian
manufacturers, if desired, to continue producing heavy fuel oils with higher sulphur content for a
sole purpose of subsequent exporting without possibility of their use or burning. Therefore, in view
of regulatory approach of the Directive, which only applies to the fuels used within the borders of
the Member States, heavy fuel oils’ types listed in Annex 5 to the Technical Regulation and found
inappropriate in the Reasoned Opinion, namely normal mazout (N) and high sulphur content mazout
(H), would not be in breach any further given a binding and enforceable prohibition of use such
fuels within Ukraine.

Based on both factual and legal grounds, the Government of Ukraine has to confirm that the
regulation described will gain effect on 01.01.2017.

Expediting of new regulation’s effect as suggested by the Secretariat, although desirable by the
Ministry of Energy, is not realistically possible as a result of Ukraine’s energy security deterioration
caused by foreign factors and entailed intensification of use of non-traditional types of fuel
including heavy fuel oil. According to the data available to the Ministry of Energy, in 2015 out of
total amount of consumed heavy fuel oil of 355.3 thousand tons, as little as 55.2 thousand tons fell
within requirements of the Directive by containing 1% of sulphur or less. Tariffs on supply of heat
and electric energy have being set based on the date of new regulation’s coming into force as
currently scheduled by the Technical Regulation. Respectively, the possibility of use of the fuels of
lower quality in the first part of the next heating season starting in October 2016 is being counted on
by the power and heat stations.

The Secretariat should be further advised that since the Technical Regulation, as well as any
amendments thereto, represent a regulatory instrument and due to significant impact to the operation
of the market when passed, it must allow for sufficient preparatory period of time even under
ordinary circumstances. As obviously as it sounds, Article 23(2) of Law of Ukraine «On Technical
Regulations and Conformity Assessment Procedures» dated 01.12.2005 No. 3164-1V, as well as
Article 20(3) of Law of Ukraine «On Technical Regulations and Conformity Assessment» dated
15.01.2015 No. 124-VIII, which substituted the former earlier in February 2016, contain a
respective binding rule preventing directly any amendments or restatements of the technical
regulations, except those addressing imminent and urgent threat to human lives and health, from
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coming into force less than 6 months following its approval and publishing. Thus, based on these
legal limitations amended Technical Regulation may not effectively come into force before October
2016.

It is Ministry’s of Energy true hope that the Secretariat shares its vision regarding the fact that
approximation of coming into force of the new version of the Technical Regulation for as short
period of time as 2 or 3 months would not be a reasonable step given incomparability of such
speeding-up and probable negative impacts threating market participants.

Article 4(1) of the Directive.

Identically to the provisions of Article 3(1), the Ministry of Energy made sure that the amendments
to the Technical Regulation in part of sulphur content in gas oils resemble Directive’s approach. In
particular, these amendments reserve the opportunity to produce and export those gas oils containing
more than 0.1 per cent of sulphur, while prohibiting usage thereof in the territory of Ukraine and
therefore fully meeting demands of Article 4(1) of the Directive. The Secretariat should note that
this amendments are of essential importance insofar as current sulphur content threshold in gas oils
(1 per cent) is being substituted by the one stipulated by the Directive. Thus, since use of the gas oils
with more than 0.1 per cent of sulphur will be banned in Ukraine, classification of such fuels
provided in Annex $ to the Technical Regulation would be only used and observed in the case of
production for further exportation.

In part of new regulation’s coming into effect, similarly to the heavy fuel oils, the Ministry of
Energy believes that the Secretariat would share its position and agree that benefits of the
expediting, in its fulles amount possible being for 2 or 3 months, may not justify additional adverse
consequences to be suffered by the fuel manufacturers. Thus, just like in the case of heavy fuel oils,
the Secretariat is respectfully requested to accept currently valid commencement date for new
regulatory regime, namely 01.01.2017.

Additional voluntary measures of Directive implementation.

Although the Reasoned Opinion seems not to conclude that the discrepancy in terminology as such
constitute a non-compliance of Ukraine towards obligations it assumed, the Ministry of Energy,
committed to the principles of all-inclusive and comprehensive transposition of the Directive to the
national legislation, conducted an in-depth consultation with scientific, regulatory and
methodological agencies with the purpose of substituting of terms and qualification procedures of
the Technical Regulations with those of the Directive. While it turned out that direct verbatim
replacement of Directive language to the Technical Regulation is not immediately possible given the
respective necessity of large-scale amending of several national technical standards, in turn
requiring a prolonged and complex procedure, the Ministry of Energy has nevertheless successfully
negotiated fullest approximation possible in part of terms and qualification approaches. For the
particular language please refer to the attachment hereto.

The Ministry of Energy would like to avail this opportunity and draw the attention of the Secretariat
to the fact that the thorough endeavours aimed at adaptation of respective national standards needed
for complete transition to the terminology standards of the Directive might be boosted subJect to
additional financial aid and technical expertise of the international donor community.

In addition to the above, the Secretariat should be informed that in part of the marine fuels Ukraine
is deliberately planning to set forth a stricter sulphur content regime than required and restrain use of




(14)

(15)

4

the marine fuels at the level of 1 per cent of sulphur content for all such fuels, including marine
diesel fuels, and at the level of 0,1 per cent of sulphur content for marine gas oils. Respectively, the
Ministry of Energy also proactively brought the language of the Technical Regulation closer to that
of the Directive by separating those two types of fuels. Ukraine believes that such facts validly
illustrate its responsible attitude toward discharging the obligations it assumed.

Conclusions

As stated above, implementation of the Directive is in the focus of attention of the Government of
Ukraine. Draft amendments to the Technical Regulation prepared by the Ministry of Energy as may
be seen above is the cornerstone act in terms of rectification of all cases of poor implementation of
the Directive highlighted by the Secretariat. Therefore, the Ministry of Energy believes it is
desirable that the Secretariat of the Energy Community applies its expertise in order to assess
whether the legal norms thereof correspond to the requirements of the Directive. In line with that,
the Ministry of Energy would like respectfully to request the Secretariat to provide its respective
feedback. Provided a positive expert valuation by the Secretariat, the draft resolution of the Cabinet
of Ministers of Ukraine will be immediately brought to approval.

Based on the above facts and subject to absence of any principal objections towards the draft
amendments to the Technical Regulation by the Secretariat, the Ministry of Energy and Coal
Industry of Ukraine respectfully requires that the Secretariat of the Energy Community examine the
opportunity of closing the case Ne ECS-5/13 pursuant to Article 18(1) of the Procedure for Dispute
Resolution under the Treaty approved by the Procedural Act Ne 2008/01/MC-EnC. Should the
Secretariat find it impossible to close the case, the Ministry of Energy will be more than happy to set
up a meeting with the representatives of the Secretariat in Kyiv as soon as practicable in order to
discuss all related issues and find a mutually acceptable way for Ukraine properly to perform its
obligations. The Ministry of Energy once again underlines its fullest commitment to a speedy
remedy of all facts mentioned by the Secretariat and sees an active dialog and collaboration with the
Secretariat as the only viable mean for approximation to such a remedy.
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NPOEKT

KABIRET MIHICTPIB VKPATHHA

INOCTAHOBA
:3)) 2016 p. Ne
Kuis

Tipo BReceHHs 3Mia fo nocranos Kabinery Minicrpis Yicpalun
Bix 1 wepsusn 2011 p. No 573 i in 1 cepnra 2013 p. Ne 927

Bigmosizgo a0 crarti 5 3axoHy Vipainn «IIpo TexHiuH{ periaMeHTH Ta OLIHKY
BimmorignocTi» Kabiner MiHicTpis Ykpaisy noCTAHOBISE:

1. BreceTu mo nocraHos Kabirery Minictpie Vpaism sin 1 uepsns 2011 p.
Ne 573 «IIpo 3arBepMKeHHA IepelliKy OpraHiB AepKaBHOIO PHHKOBOIO HAIILAXY Ta
cep ix Bimmosimansrocti» (Odiniimmii sicEuk Yipainy, 2011 p., Ne 41, cr. 1687) i
Bin 1 ceprmma 2013 p. Ne 927 «IIpo 3aTBepmierHs TeXHITHOro peryiiaMeHTy M0N0
BHMOT 0 aBTOMOOIIBHAX OeH3MHIB, MU3ENBHOTO, CYIHOBHX Ta KOTCHHHHX HalHBE»
(Odpirmittnmit BicHuK YKpainu, 2014 p., Ne 2, ¢1. 35) 3MiHH, L0 NOAKIOTECS.

2. Ila nocranosa Habupac yuHHoCTi Yepes micts Micauis 3 AHA ii odinikHoro
ony6iKyBaHHS.

Tpem’ep-minicTp Yxpainn A, Suerrox

o
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3ATBEPDKEHO

roctaHoBoo Kabinery Minictpis Vxpaitu
BiJ 2016 p. Ne

3MIHH,
1110 BHOCATRCA 10 nocranos Kabizery MinicTpis Yxkpalnu
Bix 1 gepsrs 2011 p. Ne 573 i Bix 1 cepnra 2013 p. Ne 927

1. Tlosumito «JiepxapHa ciyx0a 3 NHTaHD Ge3MEYHOCTi XapIOBHX HpOLYKTiB
Ta 3aXMCTY CLOKHUBAYIB» IepeliKy OpraHis Jep>KaBHOro pUHKOBOTO HarLAXy Ta chep
iX BiNHOBLIANEHOCTI, SaTBEPAXEEOro TocTaHoBoro Kabimery Mimictpis Yxpainu
Bix 1 uepprs 2011 p. Ne 573, ZONOBEUTH PAAKOM TAKOO 3MICTY:

«asToMOOINLHI OSH3UHM, AH3ETBHE, nocraHoBa Kabinery MinicTpis

CYIHOBI T2 KOTeJBH) Hanusa Yxpaian sin 1 cepms 2013 p.
Ne 927 «IIpo 3aTBEpIDKEHHA

TexuEIYHOro periaMeHTy MOoLO
BUMOT 10 aBTOMOOINEHAX
feHsuHIB, TH3ETHHOTO,
CYAHOBHX T& KOTEIbHUX
TIATTMEY.).

2. V nocranosi Ka6inery Minictpis Vipainu sin 1 ceprrs 2013 p. Ne 927:

y BCTynHiH wacTHEI coBa i mudpr «Bimmopiago fo cratTi 14 3aKoxy Vkpainu
«[Ipo CTaHAapTH, TeXHiYHi perNaMEeHTH Ta IpOLSAYPH ONiHKH BiATIOBIZTHOCTI
Kabier MinicTpip VYxpaiau IOCTaHOBIAC:» 3aMiHHTH CIOBaMA i mudpamu
«Bimmopinso xo crarTi 5 3axoxy Vipaium «[Ipo TeXHiuHi pernaMeHTH Ta OIMHKY
pignosignocti» KaGiner Minicrpis YKpalHE NOCT2HOBILAED),

IyHKT 3 BHKIIOYKTH.

3. V TexmiunoMy perllaMeHTi MOHO BEMOI HO aBTOMOGINBHHX GeH3uHiB,
AU3eJIPHOTO, CYOHOBHX T& KOTENBHHX IAJIMB, 3aTBEPIDKEHOMY 3a3HAYCHOI
TIOCTAHOBOIO:

1) ab3an Apyruii MyHKTY 1 BUKI2CTH B TaKiit penaxiii:

«Texnignult pernaMenT pospoGieHnmit 3 ypaxypaHHAM JIUpeKTHBH 98/70/€C
Eaponeiickkoro Ilapramenty Ta Panu Big 13 %oBTEA 1998 p. mpo sxicTs GEH3HHY T8
ZA3eXHHOTO TAIMBA T2 BHECSHHA 3MiH i onoBHEHE 10 JIHPEKTHBH Paxu 93/12/€EC,
Jlupextusu 2010/30/€C €pponeticsxoro IlapnamesTy i Pamu Bix 19 Tpasus 2010 p.
npo BKa3yBaHHA 3a& JONOMOIOK MapKyBaHHH Ta cTasjapTHOI indopMauii po ToBap
06CariB CIOXKHBAHHS eHepril Ta IHIMX pecypciB eHeprocloKUBIAMM OPOJYKTAMH,
Hupextusyu Pagu 1999/32/€C Bin 26 kpiTHA 1999 p. npo SMEHIMERHs: BMICTY CIPKH Y
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JeSKHX BHAAX PIAKOrO mamuBa TA BHECEHHZ  3MiH i fHomoOBHEHBR JO
Jupexrusu 93/12/€EC i Jupextusn 2005/33/CC €pponeiicbkoro IlapnameHTy Ta
Paym Bia 6 maEa 2005 p. ipo BEeceHHs 3MiH Jio JiupexTuBH Panyu 1999/32/€C.»;

2) y oyHKTi 2:

abza1 ApyTHIf BUKIIACTH B Taxii pefakmii:

«namupa, IO BHPOGNMOTE Ta/ab0 MOCTAYaloTh STIAHO 3 [EPKaBHAM
3aMOBJICHHSM, IHO 3HAXOAATBCA Ha 30epiraHHi Ha MiZNPHEMCTBAX HCPXKABHOIO
MaTepialibHOro pe3epBy, & TaKoX i norpel oGOpoHH JepxaBd Ta jixBigaLii
Ha3BEYAMHEX cHTyauid., Taki manmmea He JOSBOIMETECS peani3OBYBATH Hepe3
po3Api6Hy Mepexy aBTo3alpaBHUX CTaHUIH;»;

HOIIOBHUTH HOBHM ab3al[aMH T2KOTO 3MICTY:

«TATHBO, TpA3HAYeHe JIs T HOCIDKSHHS i TecTyRaHHS;

IaJIGBO, IpH3HadeHe st 06poOKH NEpesl OCTATOYHAM ClIAITOBAHEAM;
YIaHBo, siKe miyaraTaMe HadrronepepoOrilt o6pobu;

OyIp-iKe BHKOPUCTAHHS TaKOro IAIABA Ha cynHi, SKIO me HeoOXimHo y
KOHKPETHHX ILITX Oe3mexn CyHa YK HOPATYHKY XKATTA Y MODi;

Oymp-aKe BHKOPUCTAHHA TAROrC manHba Ha CYAHi, IDO 3YMOBICHE
OMKOKCHHAM, fKe 3a3HAN0 CYAHO YA Horo ofnapmHanHd, 3a yMOBH, IO BC1
o6IpyHTOBaH] 3aX0¥ JUI1 MOTEPSKCHHA 1H MinimMizanil BaaMipHAX BAKMAIB Oymu
BYHTI TICJIE HACTAHHA HOLIKOOKEHHs i Taki 3axonm OyJH BXHTI AXOMOTa UIBHAMIS
I YCYHEHHS TONIKODKEHHS;»;

3) y myHKTi 3:

ab3ar ApyTHit BEKIACTH B Takil penakuii:

«apTOMOOLIEHEY OeHsMH — piake HadTOBE NANHBO M1 BHKOPHCTAHHA Y
JBUCYHAX BHYTDIOIHBOTO 3TOPAHHSL 3 MNPHMYCOBMM 32NaNIOBAHHAM NaIMBHO-
TOBITPAHOT CyMiILIi;»;

af3all YeTBepTHI BUKIACTH B Takill pefakuil:

«IM3eNbHE NAlMBO — piAKe HathTOBe MANHBO M1 BHKOPHCTAHHA y IBHIYHAX
BHYTPIIHBEOr0 3rOpSHHA i3  3aNaicHHIM HaIABHO-IIOBITpsiHOL cymMimi B
CTACKAHHA;»;

a63a1l MBAHANILITAN BUKIACTH B TaKil pegakmii:
«suMoBHil mepioy, — mopa poky 3 16 jmctomaja mo 15 GepesHs (JOTHPH
MiCsIIL);»;
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afsar YOTHpHamuATHH BHKIACTH B Takifi pepaxmii:
«KoTeNibHe namMBo (Masyr) — pinke szammmnkose HadTOBE NATMBO, IO
BHKODHMCTOBYETBCY B CTALiOHEDHMX TEIUIOBHX Ta EHEPreTHYHHX YCTAHOBKAX,
CYZHOBHX €HEPreTHIHAX YCTAHOBKAX i MPOMHCIIOBHX I1€9aX;»;

abzar micTHAUITHI BUKIIACTH B TaKik pemaxuil:
«riTHi# Tepio1 — n1opa poKy 3 16 xsiTHA 10 15 jKoBTHA (IMicTH MicAIiB);»;

ab3al AqsaauATHI BEKIACTH B TaKill pefaKii:
«aepexifHmii nepion — nopa poxy 3 16 6epests no 15 xpiTHA (omuH Micans) Ta
3 16 3x0BTHA o 15 mictomaga (OOMH MICATE);»;

a03al ABaANATH WOCTHH BHISIACTH B TaKiil peraxiii:

«CYHHOBE TANUBO ~ GyAb-sKe piiKe Hanuso, IO BHPoONTeTECA 3 HadTx i ske
BUKOPHCTOBYETECA Ha SOPTY CyIHa, B TOMY 4ACI CYXHOBE JM3eIbHE NAIKBO;

NOLIOBHUTH 3 ypaxyBaHHAM ajhaBiTHOro MOPARKY TEPMIHaMH TAKOro 3MiCTy:

«BaXKAN MasyT - Oynb-fKe DiAKe HAIMBO, fKe.BHAPOGNAOTH 3 HadTH, KpiM
ra3oiiiro, sSKe BHAGIIAOK MEX MHCTHIALII MOTpamiie Y KaTeropiio BaXKHX Ma3yTis,
K MpH3HAYAIOTECS UL BUKODHCTAHHS AK NANMBA i B AKHX MeHII, HDK 65% 3a
06’eMOM (BITIOUAIOYH BTPATE) AACTRIIOETECA IpH 250°C;

rasoins — 6yus-aKe piiKe NaauBo, sKe BHPOOIAIOTE 3 Ha(TH, 338 BUKIEOICHHAM
CYJIHOBOTO TANHB4, B SKOMY MeHIIe HDX 65% 3a 06’eMoM (BKIIOHAIOMH BTPATH)
JHCTHTIOETECA TpH TeMmepaTypi 250°C, a sxmo B HeoMy MeHme 85% 3a 06’eMoM
(BKJIFOQAIOUH BIPETH) NACTIIIOETECA IIPH TeMIiepaTypi 350°C;

CYZHOBHIA rasoinb (DATHBO MaJIOB’S3Ke CYHOBE) — Pilike JECTHILITHE HaQTOBE
TDaIHBO, IO BHIOTOBIAETECH i3 AusenpHMX Gpakiji 3 MOXUIHBHAM HOZABRHHAM
JETKUX ra30iliB BTOPHHHHX NpoLeciB nepepoOx# HadTH i BHKOPHCTOBYETHCH B
CYJHOBHX BHCOKO— Ta CepefHbO00OPOTHHX JH3GNBHHX JBHIYHAX, a TaKOX
ra3oTypOiHHMX YCTAHOBKAX;»;

4) y oyHKTi 9!

CJIOBA «HA3BY, MapKy I HMBa;» 3aMiHHTH CIOBAMH <«Ha3BY, MapKy — i
CYIHOBHX T2 KOTEJBHHEX NATHAB; HO3HAYCHH MANHBa — /11 ABTOMOOLIBHOTO Oersnny
Ta JU3EIBHOr0 IaTHBa;»;

IOITOBHHTH HOBHM a63a110M Takoro sMicTy:
«rapaHTiiHAA TepMiH 30epiraHHd.y;

5) nyHKT 14 HONOBHITH ab3aII0M TAKOIO 3MICTY:
«3 1 ciuna 2017 p. 3a60pOHSETHCA BUKOPHCTaHHA | NPOJAX CIOXKHBA4aM Ha
tepuropil YxpaiHu cyAHOBMX Gaims i3 BMicromM cipxn Gimeme Hi 1 BiZICOTOK



«
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Macosuli, Ta CyOHOBHX rasoitmis i3 Bmicrom cipku Ginsme Bix 0,1 BimcoTox
MacOBHH.»;

6) Haspy mosumil «KoTelbHi IaimBa (MasyTH)» AONOBHATHE CIOBAMH &, BaXKKi
MasyTH»;

7) ab3ai TpeTiii mysxTy 15 BUKIACTH B Takilt penarcui'i

«3 1 cigus 2017 p. 3a60poHAErECs BUKOPHCTAHHA 1 NpOK CHIOKHMBAYAM HA
'repm'opn Ychanm KOTeJBHHX IMauB (MAa3yTiB), BRXKKKX MasyTiB i3 BMicTOM Cipku
Olmsie HiX 1 BincoTOX MacoBHIH.»;

8) masy mosuuii «KotelsHe natueo pimke (mamso nivHe noSyToBe pigxe)»
JIOTIOBHHTH CIIOBOM (, [a30HI1i»;

9) a6san TpeTiit MyHKTY 16 BUKIAcTA B TAaKiH pefaKIii:

«3 1 ciumg 2017 p. 3a60pOHA€ETECH BHKOPHCTAHHS 1 MPOAAX CIOXHBAYaM Ha
TepuTopii VikpalAE XoTeNbHOro HamMBa pimxoro (mangsa Ni9HOrO J100YTOBOIO
pinxoro), rasoiinis i3 BMicToM cipxa Gimpme Bix 0,1 BiicoToK MacoBHE.»;

10) y myHxTi 22:
micng cris «OpraHy 3 OLIHKA BiAIOBIMHOCTI» JONIOBHATH CIOBAMH «B TOMY

gHcli BuIpobysansHi raboparopiin;

JOHIOBHUTH a63aLioM TaKOTro 3MICTY:

«I‘Ipnsﬂatxem oprafH OliHKH BiAIOBiAHOCT] HaaloTs MiNeHeproByTiLIst 3BITH
Opo AisUIbHICTE 3 ONIHKH Bumonmnoc'm NaIEB BHMOIr4M LBOTO TEXHIYHOTO
pernameHTy 3a niTHi# nepiox i omuH Micaus uepemmioro neplox(y (3 16 x0BTHA RO
15 ymcronana) 10 15 rpymsEs Ta 3a 3UMOBHI NepioX i OAMHE Micsly TepexiiHOro
nepiofy (3 16 Gepesns xo 15 kBiTHA) A0 15 TpaBHA, MO AOJAETBCA.»;

11) a63an npymﬁ IYEKTY 24 BUKIFOYUTH;

12) B abzaui xpyroMy nyHKTY 3 mozatky 1 o TexHiYHOro periaMeHTy CioBa
«GeH3MHE aBTOMOGLIBHAN MapKmy» 3aMiHUTH cloBaMH «GeHsaE aBToMOOINEHIED;

13) y nomatky 2 1o TexHITHOrO pernaMenTy:
03yl «MacoBa 4acTKa KHUCHIO» Ta «o6'eMHa YacTka GioeTaHony» BHIJIACTH B
TaKi#l pemaKmii:

Macopa 9acTka BiZICOTKIB
KUCHIO:

st 6ersuuis EOQ, ES, ge 6inpiue 2,7 He Simpme 2,7 He Ginpme 2,7
E7

s Gersunis E10 He Ginpme 3,7 ne 6inpire 3,7 He Hinbme 3,7




- —— e —————

06’eMHEa YacTKa BIACOTKIB

Gloeranoumy:
ans 6ensuris EO 0 0 0
g fensunis ES He Olmpine S  He Ginbmie 5 He Olrsure S
g Oemsunis E7 TIoHaf 5 Ta TIOBaA 5 Ta oHan 5 ta
He Oinpme 7 Be 6impmre 7 He Ginbuae 7
g 6en3unis E10 nonax 7 Ta moHan 7 ta nouan 7 Ta
e 6imeme 10 He 6itpme 10  He Ginsme 10
»;
Y UpHMITI:
y IyHKTi 1!

CJIOBO «NPOCTHXY BUKIIIOYHTH;

HIiCIIS CIIOBA «BIICOTKIBY HOIOBHHTH CIIOBOM €00’ €EMHEXY;

CIIOBO «KHCHEBIDO) 3aMIHKTH CIOBOM (KHCHEBMiCHUIOY

ciosa «mwit 6GerzuriB ES i E7» saMinwTa cosamu «uia 6exsunis EO, ES i E7»;
y IIyHKT1 2:

CJIOBO KIIPOCTHXY BHKIIOUHTY;

CIIOBO KKMCHEBIX) 3aMiHHTH CIOBOM «KECHEBMICHIIXY;

TCJISA CII0BA «BiICOTKIB» NOHOBHUTH CIIOBOM «00’ eMEMX»;

JOIIOBHHTH IYHKTOM 3 TaKOTO 3MiCTy:
«3. Ob6’eMH2 yacTKa OioeTaHONy BH3HAYaeThcs B pasi Horo NomaBaHHA MO
aBTOMOGLIBHOTO OCH3UHY.»;

14) vy noparxy 3 no TexsiuHOro periaMeHTy B no3Hilil «["paHutHa TeMuepaTypa
rpanycis dinpTpopanocti» B absaumi aApyromy y rpadi «3HadeHHS HOpM 32
eKOJIOTIMHUM KIacoM» clioBa i ImdpH «He BHINe MIHYC S5» 3aMiHHTH ClOBaMH |
IEQpaMit «HEe BHILE 5»;

15) y momatky 3:

V komnoHI «3HaweHHs HOpPM A BHIIB NANHB» IICHL cliB «miune nofyrose
pifKe» AOHIOBHUTH CIOBOM «(I830MIEb)», 4 MICI CJI0BA «Ma3yT» HOUOBHHTH CIIOBAMY
«(Baxxxmit MazyT)»

TO3HIiI0 MacoBa FacTKa BOJM) BHKIACTH B TaKifl peraKuii:
«
Macosa uactka  BifcoTkiB (%o mac.) 0,03 i Merme He 6inpuae 1

BOIHK
»;
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16) y mynaxTax 5 i 7 Tlnany 3axoxis i3 3acTocyBaBHA TexXHiYHOTO periaMesTy
HION0 BHMOT AO ABTOMOOLIEHMX OGH3HHIB, AU3CNBHOIO, CYAHOBUX Ta KOTENBHHX
DauHB y KoinomHni «BinmopigameHi 3a BHKOHAHHA» CIIOBO «JleprxeKoiHCIeKIIim
3aMiHHTH Ha CIIOBOM «eDXIPOACIOKABCITYHOa;

17) mynxr 6 Iliaxy saxoais i3 3acTocyBaHrd TeXHIYHOIO perIaMeHTy INOXO
BHMOT JO aBTOMOOLILHHX 6GeH3HHIB, NH3EILHOrO, CYIHOBHX T4 KOTENBPHHX IIAJIMB
BUKINOYHTH; '

18) croemens «Bixnosixanei 3a BuxoHaHHs» y myHkri 7 Ilmaxy saxofis i3
3aCTOCYBaHHS TEXHIYHOTO peTTIaMEHTy INOAO BHUMOT IO aBTOMOOGINBHUX GeHsHHIB,
IW3eBHOTO, CYJHOBYX T2 KOTE/ILHHAX HAMUB HOOBHATH CiioBoM «MiHIpAPOA»;

19) JlonoBHHTH JOAATKOM:

«IomaTok 8
1o TexuigHOroO periaMesTy

®opma 3BiTiB PO AIATBHICTE
3 OIIHKY BixnosinHocti namuB BumoraM TeXHIYHOro pernaMeHTy
3a AiTHiH Hepiox T2 OfAE MicAUb NepexiHoro nepioAy
(3 16 :xoBTHA mo 15 micTonana) Ta
3a 3EMOBMI Tepiof] Ta OUMH MicAIB NepeXiAHOro mepioxy
(3 16 6epesHa a0 15 KBITHA)

3PA30K 3ATBEPIKVIO
Kepisuux oprany ouiskH BiiNOBIOHOCTI

(mocana)

II.LI.B.
Jara

3BiT

(Ra3Ba Oprayy OLIHKM BiAIOBiNROCTI)
npo AisbHICTL 3 ONiHKA BiANOBIAHOCT] TaIHB BHMOTaM
TexHi9ROro perJaMeHTy 11040 BHMOT A0 ABTOMOGLILHKX Gensniie,
AH3eJILHOTO, CYAHOBHX T8 KOTEIbHHX IANHB, 3aTBEPAKECHOr0 IOCTAHOBOIO
Kabinery Minictpis Ykpainn Big 1 cepnus 2013 poxy Ne 927
(mani — Texniyxoro persiaMenTy), 3a epion 3 (1)
CTAHOM Ha 20__ poxy

1. Kepipmux oprauy onisxu signosipmocti IL L B, TenedoH, cNEKTPOHHA
aspeca, odiuiimuit caliT opraHy ONiHKK BiXIOBIZHOCTI.
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2.Komis arectary axpeHTaljl pasoM 3 goparkom {cTaHoM Ha 15 rpynms
abo 15 TpaBH1).

3. Indopmaliis MO0 ITATHHX Ta MO3aWTaTHEX (OKpeMo) ayauTopis B cdepi
1ii Texaiggoro permaMeHTy.

4. HoMeHKIaTypy IIanHB 3riHO 3 aTeCTaTOM aKpemuTalii o0 AKOl opraH
OLIHKE BiANOBIAHOCTI aKpeAMTOBaHMK Ha BUKOHAHHS pobiT 3 ONiHKK BimIIOBiAHOCTI
TIaiEB BUMoraM TexHiuHOro periaaMexty.

5. Indopmaniio 1mox0 akpesHTOBAHMX BUMpoOyBanbHAX TaboparTopii, 3 AKHMH
oprai OIIHKH BiAMOBIZHOCTI CHIiBNpamloe Imij 4ac NpoBefeHHA POGIT 3 ONIHKH
BinmnoBigHocTi mamus BuMoraM TexHigHoro perstamenrty. Hajxarn IOCHNIaHHK Ha
oiniinmii Be6-caifr HariosansHoro areHIeTRa Mo akpeauranil Yxpaina abo Ha BeG-
CaliT AKpEAMTOBAHHX BHIPOOYBaBEHAX NaboparTopiii, ne po3MiIeHo KOIlil aTecTaTiB
akpequTaLil 3a3HaYEHUX BUNpoOyBanbHuX NabopaTopiit Ta HonaTkiB 0 HHX {CTAHOM
Ha 15 rpynua aGo 15 Tpasus), aGo HalaTH B eNEKTPOHHOMY BHITIAAL KOTIii arecTarin
aKpeuTAaLii 3a3HaYeREX BANPOOyBansHUX abopaTopiit Ta HOMATKIB K0 HEX.

6. Tlepenik HOPMATHBEMX NOKYMEHTIB Ta HOPMATEBHO-NIPABOBHX aKTiB, ski
3aCTOCOBYIOTECS Il 4aC TPOBEACHHS OLHKH BIATIOBiMHOCTi NajlMB BEMOraM
TexHi4HOIO periaMeHTy.

7. Indopmaniro Hof0:

indpopManito IOKO BHAAHMX B 3aKOHOLABYO HEpEryneosaHilt  coepi
cepTHOIKaTIB Ha Ia/IuBa, AKi MiAMaKatoTh mix Kito Texai4aOro pernaMeHTy;

opranizauii BixGopy nmpo6 nanms 3riJHO BCTAHOBRISHUX NPEBHII;

HABYAHHA NepcoHany (axuit nposoxuTs Binbip mpob);

¢axTi 260 HOKYMEHTH MiATBEPIOKGHHA IMONO 3aKIIOYHHX XOrOBODIB A
sabesriedeHHa Binbopy npob Ka Miclsx;

pospaxyskis Ta indopmauil npo opramisamiic pgocrak mpo6  xo
BHIIPOOYBaNEHHX JabopaTopiit;

OpraHizalilo ZOCTABKH NPOTOKOJIB pe3yibTarTis BHMpo0yBaHb NANHB JIO
Oprauie OLIiHKH BIIOBIOHOCTI.

JlomaTH 3paskd IPOTOKONIB BinGopy mnpo6 OKpeMO 0O aBTOMOOLIBHOMY
GeEsHHY, AH3EILHOMY TAIHBY, CYAHOBOMY MAIMBY, KOTEISHOMY NaymBy (0O ONHiiH
KOIIiT). '

8. Hazea posziny Ha odiuiiiomy eG-caiiti oprary omiuxs BinnosingocTi, B
AKOMY 3HAXOAWTECA NOTOYHA iHQopMauis INOKO BHAAHMX ceprHbiKaTis
BixnosigHocTi mamus BaMoraM TexHiYHOro pernaMesnTy.

9, VsaranpHeHy iHQopMamilo moxo Ximskoori BHIaHHX cepTu(iKaris
BiADOBIZIEOCT] IIOKBAPTANLHY 33 BiAnoBiAHuik nepion (cTaHoM Ha 15 rpyas abo 15
TpaBHs) 3a GOpMOIO:

____ Ksapran | 3aranena KUIEKicTS BERaEHX cepTibikaTis
20 poxy BiIMOBIAEOCTI 3a KBAPTAN
MirimMansua ve. | MaxcrMabHA
KITBKICTE BHIAHEX KINBKiCTH BHAAHNX
ceprudikaTia ceprudikaris
pianosigrocTi 3a BLIIIOBIMHOCTI 3a
OAHH J¢Hb 'OJTHH ACHE
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10. Monaty 3pasku ceprudixatis BiANOBiAHOCTI Nanmwe BEMoraM TeXHiYHOro
pernaMenTy, Aki 6ynu BuaaHi 3a 3piTHHE nepiox (kotit). Okpemo 1o:

asromofimsuoro Gensuny 3a exonoriyumMu Kiacamu €Bpo3, €spod, €8poS.
Ilo opHi# Komil KOXKROTO EKOIOrIIHOrO KIacy;

IHE3ENBHOMY IANHBY 33 €KONOriuHUME Kiacamu €Bpo3, €8pod, €spos. Ilo
OfHiH KOIIil KOXHOr0 €KOJIOTIHHOTO KIACY;

CYRXHOBOMY ITANHBY;

KoTenpHHX namuB. Okpemo mo ofHil komil Amg Masyris Ta miqHOIO
noGyTOBOro piAgKoro naiusa.

11. Hamaerbcs imopmaiis mmopo mperedsiff, ckapr Ta Mporoswuii
3aMOBHHEKIB ONiHKHA BiAMOBiAHOCTI mamHmB, OpraHip BUKOHABYO! BIIa#H, IEpeciTHAX
CIIOXHMBAYiB Ta IRIIMX CMOXHBadis. OKpeMO IO KOKHOMY CHOXHBAYy. 3aXOmH
OpraHy OLIHKH OO YCYHEHHA MMOPYIIEHb.

12. KoHKpeTHi Hponosuuii opraHy oniHKH BiANOBITHOCTI MOXO HOMIINEHHS
3aCTOCYBaHHSA 1€XHIGHOro periaMeHTy.»;

20) y TInaxi 3axoais i3 3acrocysanns TexXHITHOTO perilaMeHTy:

y xonomui «BignosigansHi 3a BUKOHaKEA» MyHKTIE 5 1 7 cioso
«deprKkeKoiECIIEKIiM» 3aMiHHTH CIIOBOM «JlepCIpOLCHIOKUBCITY X0 ;

21) MyHKT 6 BHEIYYHATH;

22) y xonoHii «BimIoBinaneHi 38 BAKOHAHHI» NMYHKTY 7 QOINOBHETH CIIOBOM
«Mirnpupoau».
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CABINET OF MINISTERS OF UKRAINE
RESOLUTION

of 1 August 2013 p. Ne 927
Kyiv

On approval of the Technical Regulation on requirements for
motor gasoline, diesel, marine and boiler fuel

{Amended according to KM number 253 of 06/25/2014 }

According to Article 14 of the Law of Ukraine "On standards, technical regulations and
conformity assessiment procedures” Cabinet of Ministers of Ukraine resolves:

1. The Technical Regulation on requiremients for motor gasoline, diesel, marine and boiler fuel
and action plan for the implementation thereof attached.

2. Determine the Ministry of Energy and Mines responsible for the implementation of the
Technical Regulations approved by this resolution, and the nomination of conformity assessment
bodies in the area of its central executive body for conformity assessment.

3. The Ministry of Environment, Ministry of Energy and Mines, within two months to approve
the order of interaction between the Ministry of Environment and the Ministry of Energy and Mines
during inspections pursuant indicators of quality and safety of motor gasoline, diesel, marine boiler
fuel and Technical Regulations approved by this Resolution.

4. This resolution shall take effect six months after publication.
Prime Minister of Ukraine Azarov

Ind. 70

hitp://zakon2.rada.gov.uallaws/show/927-2013-%D0%BF /page
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Approved
by the Cabinet of Ministers of Ukraine
dated August 1, 2013 p. Ne 927

TECHNICAL REGULATION
concerning requirements for motor gasoline, diesel, marine and
boiler fuel

{As for the entry into force of the Technical Regulations and amendments thereto see. Section Il of the
Law N2 3164-1V of 01.12.2005 }

Chapeau

1. This Technical Regulation establishes requirements for motor gasoline, diesel, marine and
boiler fuel (hereinafter - fuel) produced, are introduced and implemented on the tetritory of Ukraine in
order to protect the life and health of humans, animals, plants, national safety, environment and natural
resources.

Technical Regulations are designed in accordance with Directive 98/70 / EC of the European
Parliament and of the Council of 13 October 1998 and Directive 2005/33 / EC of the European
Parliament and of the Council of 6 July 2005.

2. The requirements of this Technical Regulation shall not apply to:

fuels, which have a warranty period of storage of more than 1 year, manufacturing and / or
supplied under the state order for enterprises to store state reserves. These fuels are not allowed to sell
through a retail network of filling stations;

fuels consumed for own production and technology needs in the oil and gas producing platforms,
drilling platforms, oil and gas processing plants and are not allowed to sell through a retail network of
filling stations;

motor gasoline with ethanol volume fraction more than 10 percent;
Diesel fuel volume fraction of methyl / ethyl esters of fatty acids more than 7 percent;

motor gasoline and diesel fuel produced at the production facilities of JSC "Ukrgasdobycha" by
10 January 2015.

{Clause 2 amended by Decree of the Cabinet No 253 from 06.25.2014 }

3. In these Technical Regulations shall have the following meanings:

gasoline - a mixture of liquid hydrocarbons obtained during the processing of oil and gas
condensate or mixtures thereof, which boils at a temperature of 30-215 ° C and used as a fuel for
internal combustion engines with ignition of the fuel-air mixture;

ethanol - ethyl znevodzhenyy produced from biomass or ethyl alcohol - raw for use as a biofuel;

Diesel fuel - a mixture of liquid hydrocarbons obtained during the processing of oil and gas
condensate or mixtures thereof, which boils at a temperature of 170-360 ° C and is used in internal
combustion engines with the ignition of the fuel-air mixture of compression;

arctic diesel fuel - diesel fuel used in temperature lower than -20 ° C;
winter diesel fuel - diesel fuel used in air temperature of 5 ° C to -20 ° C;
summer diesel fuel - diesel fuel used in air temperature not lower than 5 ° C;

additive (additive) - a substance which is added to the fuel to make it special skills or improve its
operational and physical and chemical properties without compromising environmental performance;

document the quality (as passport) fuel - a document that contains the data to identify and actual
values of quality petroleum products derived from laboratory tests, and information about their
compliance with regulatory requirements;

pilot batch production - a set of prototypes or not a certain amount of packaged products
manufactured in a set period of time in order to monitor compliance with certain requirements of
products and a decision on placing the product on production;

environmental class (Euro3, Yevrod, YevroS) - the criteria for determining the environmental
safety of gasoline and diesel fuel,

winter - season from 16 November to 15 March (four months);

Importer - any person or entity who is a resident of Ukraine and introduced into circulation in

http://zakon?2 rada.gov.uallaws/show/927-2013-%D0%BF /page
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Ukraine products originating in another state and is responsible for its compliance with these
Technical Regulations;

boiler fuel (fuel oil) - liquid residual fuel oil, which beils at a temperature higher than 360 ° C
(under normal conditions) and is used in stationary heat and power plants;

boiler fuel liquid (liquid fuel stove) - liquid petroleum fuel that is produced from distillate
fractions straight distitlation of crude oil and secondary processes processed and used for heat
production in heating devices of low power or heating medium power generators;

summer - season from 16 April to 15 October (six months);

turn the fuel on the market - move (transport) of fuel from the manufacturer (importer, distributor)
to the consumer or any act related to transportation, storage, sale,

octane - index detonation stability of gasoline, which is determined by comparing the
characteristics of combustion test gasoline and reference isooctane mixtures of n-heptane, expressed in
units of standard scale;

Party fuels - any fuel one brand, accompanied by a certificate of quality (quality certificate) fuel;

Transition - season from 16 March to 15 April (one month) and from 16 October to 15 November
(one month),

designation of fuel - the name and brand of mineral oil containing environmental class content
and character bio-components;

buyer - legal or natural person who buys fuel for further sale to legal or natural persons;

provider - legal or natural person who is a resident of Ukraine and the wholesale supply
(implementation) of fuel supply under the contract, sale, exchange, delivery and other
tsyvilnopravovymy agreements providing for the transfer of property in accordance with the law, and
is responsible for its issuance in Ukraine and Compliance herein;

seller - legal or natural person who is a resident of Ukraine and in retail supply (implementation)
of fuel to the consumer in accordance with the law and is responsible for its issuance in Ukraine and
Compliance herein;

consumer - legal or natural person who buys fuel for its own use;
marine fuel - liquid fuel oil used in marine power power plants;

cetane number - flammability index of diesel fuel ignition delay period is determined by the
compression of the fuel-air mixture, expressed in units of standard scale.

4. For the purposes of this Technical Regulation, the terms "national standards" and "normative
document" shall have the meaning specified by the Law of Ukraine "On Standardization" ; The terms
"test laboratory” and "Declaration of Conformity" - in the sense defined by the Law of Ukraine "On
Conformity Assessment” ; The terms "conformity assessment body” and "technical regulations" - in
the sense defined by the Law of Ukraine "On standards. technical regulations and conformity
assessment procedures” ; The terms "input product into circulation”, "authorized representative of the
manufacturer's products in Ukraine”, "manufacturer” and "supply of goods" - in the sense defined by

A

e ) afety of Non-Production” ; the term "public market surveillance" -
in the sense defined by the raine "On State market surveillance and control of non-food

Requirements for outstanding fuel market

5. Permission production, issuance and circulation of fuels that meet the requirements of the
Technical Regulations.

6. When the wholesale supply (sale) fuel supplier (seller) must provide the buyer upon request a
copy of the declaration of conformity.

7. When the retail supply (sale) of fuel burned designation should be placed in a location
accessible to the consumer (fuel-distribution equipment), and reflected in the settlement documents.

At the request of the consumer (buyer) the seller must provide a copy of the quality (as passport)
Fuel and copy of the declaration of conformity.

8. Each batch of fuel injected into the circulation or in circulation must have a document on
quality (as passport) fuel.

9. A certificate of quality (as passport) of fuel should contain:
date of issue and number of the document;
name brand fuel;

trademark of the manufacturer, his name and address;

http:/izakon2.rada.gov.uallaws/show/927-2013-%D0%BF /page
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name and address of the supplier (if any):
date of manufacture of fuel;
sampling date and the date of the test;
normative values and actual test results confirming compliance mark fuel requirements herein;
information on the declaration of conformity;
reference to the regulations on testing methods for compliance with regulations on fuel;
lot number (reservoir);
information about the type and amount of additives (additive);

Signature Head of technical control and head of the laboratory that performs the functions of the
department, or authorized person, stamped.

10. Requirements for designation of gasoline and diesel fuel are listed in Annex | hereto.

The requirements for fuel quality

11. The quality of fucls must meet the requirements of the Technical Regulations.

Motor gasoline

12. environmental performance, the following environmental classes of motor gasoline, Euro3,
Yevrod, YevroS.

Motor gasoline must meet the requirements set out in Annex 2 hereto.

Do not use in automotive gasoline environmental class Euro3, Yevro4 Yevro5 and additives
(additives) that have at least one of the following: phosphorus, iron and lead compounds, aromatic
amines (monometylaniliny, monoetylaniliny etc.).

Also prohibited from January I, 2017 using a motor gasoline environmental class Yevro3
additives (additive) concentration of manganese more than 6 milligrams per cubic one. decimeter.

Motor gasoline may contain coloring agents and markers.

Perhaps the addition to motor gasoline additives (additive), ethanol, ethyl tertiary butyl ether,
which do not degrade the operational performance of fuel, do not affect the environmental, energy and
economic performance engines confirmed by tests and admitted to application in the prescribed

manner .
Diesel fuel
13. For environmental performance, the following environmental classes of diesel fuel, Euro3,
Yevro4, Yevro5.

Diesel fuel must comply with the requirements set out in Annex 3 hereto.
Diesel fuel may contain coloring agents and markers.

Perhaps the addition of additives to diesel fuel (additive), additives based on methyl / ethyl esters
of fatty acids that do not degrade the operational performance of fuel, do not affect the environmental,
energy and economic performance engines confirmed by tests and admitted to application in the
prescribed order.

Fuel vehicles
14. Ship fuel must meet the requirements set out in Annex 4 hereto.

Perhaps adding to ship fuel additives (additive), additives based on methyl / ethyl esters of fatty
acids that do not degrade the operational performance of fuel, do not affect the environmental, energy
and economic performance engines confirmed by tests and admitted to application in the prescribed
order.

On January I, 2017 prohibited the production and introduction of marine fuecls containing
hydrogen sulphide more than 0.0002 percent.

Hfo Boiler fuel (fuel oil) /,—":‘? ﬂ/u’ eSkoo ldo

15. Boiler (fuel oil) must meet the requirements set out in Annesx 3 hereto,

Perhaps adding to the boiler fuel (fuel oil) supplements (additives), additives based on methyl /
ethyl esters of fatty acids that do not impair the operational and environmental performance and fuel
_—approved for application in the prescribed manner.

o On January |, 2047 prohibited the production and introduction of boiler fuel (fuel oil) with sulfur
content greater thap 1 percent pf the mass.

http://zakon2.rada.gov.ua/laws/show/927-2013-%D0%BF /page
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Boiler liguid fuel (gas stove liguid)
16. Boiler liquid fuel (gas stove liquid) must meet the requirenients set out in Annex 5 hereto,

Perhaps adding fuel to the boiler liquid (liquid fuel stove) supplements (additives), additives
based on methyl / ethyl esters of fatty acids that do not degrade the operational and environmental
pcrformance and fuel approved for application in the prescribed manner.

ﬂgﬂm.-ﬂl.?, prohibited the production and mmm<.._13n of boiler fuel liquid (liquid fuel

‘; ove) with a sulfur content greater than 1 percent of the mass
—

Conformity assessment

17. To evaluate the manufacturer or hlS authorized representatlve shall apply conformlty
assessment procedures laid down j
approved by the Cabinet of Ministers of Ukrame dated 7 October 2003 p. Ne 1585 (Official Journal of
Ukraine, 2003., Ne 41, p. 2175; 2011 p., Ne 67, p. 2581), for:

fuels that produce or import consignments - modulo F1;
fuels that produce experimental batches - modulo F1;
fuels that produce commercially - modulo Al.

18. The manufacturer or his authorized representative develops technical documentation should
include information on the production and use of fuels and at what fuels may assess compliance with
these Technical Regulations.

The technical documentation attached:

production schedules or instructions for the manufacture or production technology;

Act implementation in mass production;

acceptance certificates experimental batch testing protocols and products.

For fuels that contain some kind of additive (additive), technical documentation and added:

document on admission to use additives (additives) in the corresponding fuel type of the data
content of the fuel;

SAFETY additive (additive);
Information about the location of a legal entity producer.

19. According to the results of conformity assessment, the manufacturer or authorized
representative a declaration of compliance in the format of Annex 6 hereto.

20. Before the issuance of fuels to document the quality (as passport) fuel manufacturer shall bear
the national mark of conformity conforming fuel with these Technical Regulations, so that ensured its
visibility, legibility and nezmyvnist.

Picture of the national mark of conformity must match its description , approved by the Cabinet of
Ministers of Ukraine of 29 November 2001 p. Ne 1599 (Official Journal of Ukraine, 2001., Ne 49, p.
2188).

In the case of conformity assessment designated conformity assessment according to national
conformity mark attached his identification code.

If reduction or zoom national mark of conformity must be observed proportions set out herein.

Putting any other markings that could mislead third parties as to the meaning and form of national
conformity mark is prohibited. Any other marking may be affixed on condition worsening visibility
and readability of the national mark of conformity.

21. The manufacturer or his authorized representative maintains technical documentation and
declaration of conformity for 10 years after the last batch of fuel production and allows them to check
the relevant public market surveillance in cases specified by legislation.

If a producer is not a resident of Ukraine and has no authorized representative in Ukraine, such
obligations borne by the person who put fuel into circulation in Ukraine.

22. conformity assessment bodies designated by the central, executive authority on conformity
assessment for the proposal Minenergouglya, assess compliance.

Ensuring that quality and safety requirements fuels

23. Fuel Safety is ensured compliance with the requirements prescribed by this Technical
Regulation.

24, Terms and research methods (tests), including sampling required to comply with these
Technical Regulations and Conformity assessment, established national standards, and in their absence

http://zakon2.rada.gov.ua/laws/show/927-2013-%D 0%BF/page
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(to adopt national standards) - existing regulations.

Tests of fuels for evidence of compliance with these Technical Regulations Accredited testing
laboratories specified in Minenergouglya established order.

Safety warning

25. Within three years from the effective date of this Technical regulations permit issued fuel that
meets regulations according to which it is made, and which produced and taken for treatment to the
date of entry into force of the Technical Regulations.

26. Set deadline for issuance of motor gasoline and diesel fuel:
Euro3 environmental class - until 31 December 2015 ;
environmental class Yevro4 - until 31 December 2017 ;

environmental class Yevro5 - unlimited.

http://zakon2.rada.gov.ua/laws/show/927-2013-%D0%BF /page
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Annex 1
to the Technical Regulations

Requirements
concerning the designation of gasoline and diesel fuel

1. Designation of motor gasoline includes the name and brand of gasoline and contains the
following groups of characters are in a certain sequence with a hyphen:

The first group - the letter A, the designation of gasoline for automobile engines with forced /
spark ignition;

the sccond group - a digital representation of the octane number of gasoline (80, 92, 95, 98) for
the research method;

third group - symbols of environmental class: Euro3, Yevrod, Yevro5;
fourth group - a symbol of determining the content of ethanol, ES, E7, E10.

An example of gasoline with an octane rating of 95 environmental class Yevro4 containing
ethanol to 7 percent: motor gasoline A-95 E7-Yevro4.

2. Designation of diesel fuel includes a group of characters arranged in a specific sequence with a
hyphen:

The first group - the letters SE, designation of diesel fuel for automotive diesel engines;
the second group - Letter notation climatic period: L (summer), C (winter), Arc (Arctic);
third group - symbols of environmental class: Euro3, Yevro4, Yevro5;

fourth group - a symbol of determination of the content of methyl / ethyl esters of fatty acids: BO
(in their absence), BS, B7.

An example of winter diesel fuel environmental class Yevrod containing methyl / ethyl esters of
fatty acids to 7 percent, Diesel SE-S-Yevro4-B7.

3. Designation of fuel may include brand (trademark) producer.

An example of gasoline brand "XXX" with 95 octane environmental class Yevro4 containing
ethanol to 10 percent: motor gasoline brands xxx-95-Yevro4-E10.

http://zakon2.rada.gov.ua/laws/show/927-2013- %D 0%BF fpage
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Annex 2
to the Technical Regulations

Requirements
regarding the characteristics of gasoline

Indicator Unit of The value of standards for environmental class
measure —
Euro3 Yevro4 Yevro5
The sulfur content milligrams per less than 150 to 50 no more than 10
kilogram
The volume fraction of benzene percent less than 1 less than 1 less than 1
The concentration of lead milligrams per  less than § less than 5 less than 5

Mass fraction of oxygen:

for gasoline ES, E7

gasoline to E10

Volume fraction of hydrocarbons
aromatic

olefin

Detonation stability:

octane number by research method:

for gasoline A-80
for gasoline A-92
for gasoline A-95
for gasoline A-98
octane number by motor method:

for gasoline A-80

for gasoline A-92

for gasoline A-95

for gasoline A-98
Saturated vapor pressure:
In summer

n winter

n transition

The volume fraction of ethanol:

http://zakon2.rada.gov.ua/laws/show/927-2013-%D0%BF /page

cubic one.
decimetre

percent

units

kilopaskaliv

percent

not more than 42 less than 35

less than 2.7 less than 2.7 less than 2.7

fess than 3.7 less than 3.7 less than 3.7

less than 35

less than 18 less than 18 less than 18

at least 80 at least 80
at least 92 at least 92 at least 92
at least 95 at least 95 at least 95
at least 98 at least 98 at least 98
at least 76 at least 76

at least 82.5 at least 82.5 at least 82.5

at least 85 at least 85 at least 85

at least 88 at least 88 at least 88

within 45-80 within 45-80 within 45-80

within 60-100  within 60-100  within 60-100

within 50-90 within 50-90 within 50-90
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for gasoline ES

for gasohne E7

gasoline to E10

less than 5 less than 5 less than 5

more than 5 and more than 5 and more than S and
no more than 7 no more than 7 no more than 7

More than 7 and More than 7 and More than 7 and
no more than 10 no more than 10 no more than [0

Note. 1. For gasoline E5 and E7 additionally allowed to use other than ethanol, oxygen-containing
additives (methanol - 3 percent 1sopropyl alcohol - up to 10 percent, isobuty! alcohol - up to 10
percent alcohol tretbutylovoho - 7 percent simple esters - 15 interest and other organic oxygen
compounds with boiling end temperature no higher than 210 ° C - 10 percent) provided the mass
fraction of oxygen will not exceed 2.7 percent.

2. For additional EI0 gasoline use is permitted other than ethanol, oxygen-containing additives
(methanol - 3 percent isopropyl alcohol - up to 12 percent, isobutyl alcohol - 15 percent
tretbutylovoho alcohol - up to 1S percent simple esters - up to 22 percent of other organic oxygen
compounds with boiling end temperature no higher than 210 ° C - 15 percent) provided the mass
fraction of oxygen will not exceed 3.7 percent.
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Annex 3
to the Technical Regulations

Requirements
regarding the characteristics of diesel fuel
Indicator Unit of measure | The value of standards for environmental class
Euro3 Yevro4 Yevro5
The sulfur content milligrams per  less than 350 to 50 no more than 10
kilogram

Flash closed cup degrees not less than 40 not less than 55 not less than 55
Fractional composition - 95 - not more than  not more than not more than 360
percent by volume distilled at 360 360
Mass fraction of poly-cyclic percent not more than not more than 11 upto 8
aromatic hydrocarbons 11
Cetane number: units
diesel summer at least 51 at least 51 at least 51
winter diesel fuel at least 49 at least 49 at least 49
Arctic diesel at least 48 at least 48 at least 48
Limit the filtration temperature: degrees
diesel summer no more than  no more than no more than

minus 5 minus 5 minus 5
winter diesel fuel no higher than  no higher than  no higher than

-20 -20 -20
Arctic diesel fuel no higher than no higher than  no higher than
-30 -30 -30

Lubricating ability (diameter micrometers less than 460 less than 460 less than 460

spots of wear at 60 ° C)

The volume fraction of methyl/ percent
ethyl esters of fatty acids:

for diesel fuel BO 0 0 0
for diesel fuel BS less than 5 less than 5 less than 5
for diesel fuel B7 more than 5 and more than 5 and more than 5 and

no more than 7 no more than 7 no more than 7

Note. 1. Volume fraction of methyl / ethyl esters of fatty acids is determined when they are added to diesel fuel.
2. At a temperature of the environment below minus 20 ° C is not recommended the use of diesel, methyl
/ ethy! esters of fatty acids.

http://zakon?2.rada.gov.uallaws/show/927-2013-%D0%BF /paran155#n155
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Requirements

Annex 4
to the Technical Regulations

regarding the characteristics of marine fuels

Indicator

Unit of measure

The value of standards

Density at 15°C

Kinematic viscosity at 40 ° C

Flash closed cup
Pour point:
Winter fuel
summer fuel

Mass fraction of sulfur

Cetane index of at least
Ash not more than

Hydrogen sulfide content of not more
than

http:/izakon2 rada.gov. uallaws/show/927-2013- %D 0%BF /paran155#n155

One cubic pounds.
meter

sq. millimeters per
second

degrees

pereent

units
per cent mass

less than 900

within 1,4-11

not less than 60

no more than minus 6
not above 0

no more than 2 (up to December 31,
2013)

of 1.5 (from January 1, 2014)

not more than 1 (from January 1,
2017)

less than 0.5 (on January 1, 2020)
at lcast 35
less than 0.01

no more than 0.0002 (from January 1,
2017)
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Annex 5
to the Technical Regulations

Requirements

regarding the characteristics of boiler fuel (fuel oil and heating liquid)

Indicator Unit of measure The value of standards for fuels
stove Liquid oil fuel
4o Hro

Mass fraction of sulfur:
nyzkosirchystoho fuel
low-sulfur fuel

sulfur fuel

high-sulfur fuel

Flash point in open crucible
Viscosity:

conditional at 80 ° C

kinematic at 20 °C

Ash content:
malozolnoho fuel
fuel ash

Density at 20 ° C

Pour point *

for fuel oil with paraffin oil and
vysokoparafinystoyi

The heat of combustion (lower) in
terms of dry fuel (not brakuvalna):

nyzkosirchystoho, low sulfur and
sulfur fuel

high-sulfur fuel

Mass fraction of water

percent

‘ less than 0.5 !
MO oW

T
less than 1.1

degrees not less than 45
conventional degrees

sq. millimeters per up to 8

second

percent

less than 0.02

One cubic pounds. within 830-900

meter
degrees no more than minus
15
kJ per kilogram
at least 40100
percent tracks

less than 0.5

less than 1

s no more than 2 )

less than 3.

at least 90

not more than 16

less than 0.05
less than 0.14

within 870-1100
not more than 25

not more than 42

not less than 40 530

at least 39900

less than 1

* In the period from April 1 to October 1 allowed to enter into circulation liquid fuel stove with a freezing

point not higher than minus § °* C.

http://zakon2.rada.gov.ua/laws/show/927-2013-%D0%BF /paran155#n155
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Annex 6
to the Technical Regulations

Declaration

of Conformity

http:/izakon2.rada.gov.uallaws/show/927-2013-%D0%BF fparan1558n 155



On approval of the Technical Regulation on requirements ... | from 01.08.2013 Ne 927 {Page 1 of 2)

Approved

by the Cabinet of Ministers of Ukraine
dated August 1, 2013 p. Ne 927

ACTION PLAN

gasoline, diesel, marine and boiler fuel

Name ot the event Responsibility for Terms of
implementation implementation
1. Develop and update national standards, Minenergouglya Minister always

including harmonized with international and
European fuel and fuel for test methods

2. Formation and publish a list of standards to Minister Minenergouglya
voluntary application is proof of fuel requirements

of the Technical Regulations

3. Appointment of conformity assessment bodies -"-

4. Adding to the necessary changes to the Minenergouglya MEP
Technical Regulations Minister

Minenergouglya State
Economic Inspectorate
Mindohodiv MEP

5. Provide mandatory application of Technical
Regulations

6. The development and adoption of the definition Minenergouglya
of testing laboratories

7. Develop and implement monitoring systems for Minenergouglya Ministet's
fuel in Ukraine

State Economic Inspectorate

starting in 2014

September 2013

starting in 2014
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