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Annex 12a/14" MC/10-08-2016

TO THE MINISTERIAL COUNCIL OF THE ENERGY COMMUNITY
represented by the Presidency and the Vice-Presidency of the Energy Community

REASONED REQUEST
in Case ECS-2/15

Submitted pursuant to Article 90 of the Treaty establishing the Energy Community and Article 28 of
Procedural Act No 2008/1/MC-EnC of the Ministerial Council of the Energy Community of 27 June
2008 on the Rules of Procedure for Dispute Settlement under the Treaty, the

SECRETARIAT OF THE ENERGY COMMUNITY
against
FORMER YUGOSLAV REPUBLIC OF MACEDONIA

seeking a Decision from the Ministerial Council that the former Yugoslav Republic of Macedonia,

by failing to ensure that the customers eligible for the purchase of electricity from the
supplier of their choice comprise all non-household and household customers, fails to
comply with its obligations under Article 33(1) of Directive 2009/72/EC, as adapted by
Ministerial Council Decision 2011/02/MC-EnC.

The Secretariat of the Energy Community has the honour of submitting the following Reasoned
Request to the Ministerial Council.

Relevant Facts

a. Introduction

(1) As a Contracting Party to the Treaty establishing the Energy Community (“the Treaty”), the former

Yugoslav Republic of Macedonia is under an obligation to implement the acquis communautaire on
energy as listed in Article 11 of the Treaty," including Directive 2009/72/EC of the European
Parliament and of the Council of 13 July 2009 concerning common rules for the internal market in
electricity.

! Article 11 of the Treaty has been amended by Article 1 of Ministerial Council Decision 2011/02/MC-EnC of
6 October 2011 on the implementation of Directive 2009/72/EC, Directive 2009/73/EC, Regulation (EC) No
714/2009 and Regulation (EC) No 715/2009 and amending Articles 11 and 59 of the Energy Community
Treaty (“Decision 2011/02/MC-EnC”), ANNEX 1
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(2) Pursuant to Article 33(1) Directive 2009/72/EC, the Contracting Parties had to open the electricity
markets and to ensure eligibility of all customers (both non-household and household) as from 1
January 2015.

(3) Market opening within the meaning of Article 33 of Directive 2009/72/EC requires the Contracting
Parties to grant to electricity customers the right to freely choose their electricity suppliers from
domestic or non-domestic sources, and thus become eligible customers within the meaning of
Article 2(12) of Directive 2009/72/EC.

(4) Based on its assessment and the results of the preliminary procedure undertaken in the present
case, the Secretariat of the Energy Community (“the Secretariat”) has come to the conclusion that
the amendments to the Energy Law from 2014 postponing market opening beyond 2015 constitute
a violation of Article 33(1) of Directive 2009/72/EC

b. The electricity sector

(5) The electricity sector in the former Yugoslav Republic of Macedonia operates under the provisions
of the Energy Law of 2011, as amended several times.? The Energy Law at the time of its
adoption, and the secondary legislation based on it, envisaged gradual opening of the electricity
market. According to the Energy Law of 2011, all customers including households should have
been granted eligibility status as from 1 January 2015.

(6) The national energy regulatory authority of the former Yugoslav Republic of Macedonia, the
Energy Regulatory Commission (ERC) has adopted a set of regulatory rules under the Energy
Law, including the Market Rules from February 2014.° Amended twice since then, these Market
Rules oblige all customers except small enterprises and households to purchase electricity on the
competitive market, i.e. not subject to prices regulated by ERC.

(7) The key players in the electricity market are the state-owned incumbent utility Elektrani na
Makedonija AD (ELEM) and EVN Makedonija AD. ELEM owns the majority of generation plants,
namely two TPPs and eight HPPs, with a total installed capacity of 1380 MW. ELEM also operates
a small distribution network through which it supplies 73 industrial customers with some 80 GWh
per year. The Austrian utility EVN holds 90% of shares in EVN Makedonija which is the owner of
most of the distribution assets and supplier of 98% of all sales to the so-called “tariff customers”.
All household customers in the country and more than 99,9% of all non-household customers are
connected to the distribution system of EVN Makedonija. The supply licenses for incumbent
suppliers EVN Makedonija and ELEM Energetika cover the public service obligation to supply tariff
customers with electricity by the end of 2014, and starting from July 2016* as the suppliers of last
resort.

(8) The transmission network is operated by Makedonski Elektroprenosen Sistem Operator (MEPSO),
a state owned company responsible for electricity transmission, electric power system control and
balancing. MEPSO also performs the functions of a market operator.

2 Energy Law, Official Journal of R. Macedonia, No.16/11, 136/11, 79/13, 164/13, 41/14 and 151/14. After
the amendments to the Energy Law of October 2014, that gave rise to this case, the Energy Law has been
also amended in OJ No0.33/15 (energy efficiency), 192/15 (energy auditors), 215/15 (public private
partnership regarding distribution of natural gas) and 06/16 (concerning regulation of water services)

3 Energy Regulatory Commission, Market Rules, N0.01-481/1, 17.02.2014

* Even though the function of supplier of last resort has been assigned by primary law to the suppliers of
tariff customers, and was supposed to start from 1 January 2015, this function could only become effective
with the adoption of the Rules for supply of electricity as last resort and according to their latest
amendments of November 2014, this function became effective from 1 July 2016
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c. Eligibility under the Energy Law before the amendments in 2014

(9) The Energy Law from 2011 defines eligible customers as customers that purchase energy from
generators, suppliers or traders of their own choice.’

(10) Although Article 82 of the Energy Law of 2011 stipulates that all electricity customers shall be
deemed eligible, all customers (except the customers connected to the high voltage grids that
were already eligible according to the previous Energy Law) have in practice obtained the
eligibility status only when certain secondary legislation entered into force.®

(11) Under the Law, customers that have obtained the status of eligible customers are expected to
sign an electricity supply contract.’ Eligible customers are not allowed to switch back to regulated
supply, i.e. the Energy Law also links eligibility (the right to choose the supplier) with compulsory
termination of regulated supply.®

aa. Household customers

(12) According to the Energy Law as it stood before the amendments giving rise to the present case
were adopted, household customers were to be captive until 31 December 2014.° Captive
customers are defined in Article 197(7) of the Law as “customers who purchase electricity under
stipulated terms and conditions and prices, and cannot select the electricity supplier at their own
preference.”

(13) Under Article 197(5) of the Energy Law, the electricity supply for captive customers is deemed a
regulated energy activity, and it was to be terminated as from 1 January 2015.

bb. Small customers

(14) Small electricity customers are defined as “enterprises with less than 50 employees and total
annual income or total assets less than 10 million EUR in MKD counter value, excluding the
energy generators and transmission and distribution system operators.”°

(15) Once the secondary legislation listed in Article 197(1) of the Energy Law was adopted by ERC,
small electricity customers were given an option until the end of 2014 to either stay with the
incumbent supplier or to switch. All small customers chose the first option.

cc. Secondary legislation

(16) Article 57 of the Market Rules gives small customers and households the right to opt for being
supplied under a “regulated contract’! or for purchasing from a supplier of their choice.
Customers that purchase electricity under a regulated contract are those customers that have

> Article 3(44) Energy Law of 2011

® The secondary legislation referred to in Article 197(1) Energy Law 2011 covers: Electricity Supply Rules,
Rules on Electricity Supply of Last Resort, Electricity Price-Setting Regulation for Supplier of Last Resort,
Electricity Market Code and Tariff Systems for electricity transmission/distribution and services provided by
the electricity market operator

" Article 197(2) Energy Law of 2011

® Article 82(4), 197(4) and (5) Energy law of 2011

% Article 197(1) Energy Law of 2011

1% Article 3 Energy Law of 2011

' Regulated contract is the contract that is subject to approval by the Energy Regulatory Commission,
Article 3(87) Energy Law of 2011.
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decided to be supplied by the supplier of last resort under the prices regulated by the ERC.*2
Article 131(2) of the Market Rules stipulated that the households remain captive until 31
December 2014 and that they have to buy electricity from one of the supplier of tariff customers,
ELEM Energetika and EVN Makedonija, at regulated conditions. The list of eligible customers
which do not fall in the category of small customers is published by MEPSO by 30 April each year
and communicated to distribution network operators. These eligible customers are obliged to
negotiate a market-based supply contract within 60 days.

(17) When ERC adopted the Market Rules in 2012, an obligation to purchase electricity on the
competitive market was imposed on all customers starting from 1 January 2013, except small
enterprises and households. With the amendment of the Market Rules in June 2013, this
deadline was postponed to 1 October 2013.'* An Action Plan for the Liberalization of the
Electricity Market adopted by ERC on 30 September 2013 postponed that date further to 1 April
2014. On that date, all electricity customers except households were supposed to become
eligible, whereas on 1 January 2015, all electricity customers, including households, were
supposed to become eligible. The Action Plan further imposed certain obligations on key market
players in order to ensure a smooth opening of retail market for customers connected to the
distribution network.

(18) New Market Rules were adopted in February 2014." According to Article 56 of the Market Rules
of 2014, all non-household customers with more than 50 employees and total annual income or
total assets less than 10 million EUR in MKD counter value could participate on the market, after
signing a contract with a supplier of trader of their choice. The small non-household customers
and the households were given a choice to be supplied either on the market from a supplier of
their choice, or from the supplier of last resort at regulated conditions.*® However, Article 131(1)
of the Market Rules still considered the households captive customers, thus allowing the choice
of supplier only to the small non-household customers.

(19) In accordance with the Energy Law in force at that time, the suppliers of tariff customers should
have been operational until 31 December 2014."’

dd. Supplier of last resort

(20) For the eligible customers, suppliers of last resorts were nominated through the Law itself.*® That
function was to be performed by “the suppliers for captive consumers ... that have been issued
licenses on electricity supply to captive consumers prior to the day when the present law enters
into effect.”® The commencement of the activities of the suppliers of last resort was linked with
the date for market opening for small customers, and was as determined by the Law?® as well as
by the Rules for Supply with Electricity as a Last Resort.?! This in practice meant that once the

2 Article 8(1) Energy Law of 2011

'3 Energy Regulatory Commission, Amendments to the Market Rules, No. 01-1166/1, 27.06.2013
Energy Regulatory Commission, Action Plan for the liberalisation of the electricity market in the Republic

of Macedonia, No. 01- 1645/2, 30.09.2013

'*> Energy Regulatory Commission, Market Rules, 2014 supra

1% Article 57(1) Market Rules of 2014

7 Article 58(1)(4) Market Rules of 2014

'8 Article 8(5) Energy law of 2011

19 Article 8(5) Energy law of 2011

%0 Article 202 Energy Law of 2011

%L Energy Regulatory Commission, Rules for supply of electricity as a last resort, Official Journal No. 144,
15.11.2012 as amended last time on 27.11.2014. These Rules, according to the last amendments shall be
applied as from 1 July 2016
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non-household customers gained the eligibility right, they could choose whether to be supplied at
unregulated conditions by a supplier of their choice, or to be supplied by the supplier of last resort
under regulated conditions without time limitations. This choice was supposed to be allowed also
to the households after 1 January 2015.

(21) The supplier of last resort provides a public service of electricity supply to households or small
customers in cases stipulated by the Energy Law.?* According to the Energy Law, the manner
and procedure under which households or small customers can obtain the right to be supplied by
the electricity supplier of last resort is to be determined by the ERC.%

(22) The supplier of last resort is under an obligation to purchase electricity in order to satisfy the
demands of households and small customers that would decide to be supplied by it, once they
will obtain the right to choose their electricity supplier.?* The supplier of last resort must have a
regulated contract with the generator under public service obligation® (ELEM Energetika) for the
purchase of the electricity necessary to satisfy the demand of households and small customers.?®

d. The evolution of the electricity market in the former Yugoslav Republic of
Macedonia

(23) The opening of the electricity market in the former Yugoslav Republic of Macedonia started in
May 2007 when all electricity customers connected to the transmission network (except the public
enterprise Macedonian Railways) started to buy electricity at the open electricity market at
unregulated conditions. %’

(24) As from 1 January 2008, all customers connected to the transmission system gained eligibility
status and started to fully cover their electricity demand on the open electricity market. As from 1
January 2012, network operators began purchasing electricity for covering losses on the open
electricity market. On 30 September 2013, the ERC adopted the Action Plan to liberalize the
electricity market and starting from 1 April 2014, all “large” customers with more than 50
employees and over 10 million total annual revenue or total assets became eligible. There were
222 customers of this kind. They chose their own supplier and signed agreements for the supply
of electricity.?

(25) According to the Energy Law of 2011, all customers including households would have been
granted eligibility status as from 1 January 2015. Eventually, this has not happened due to the
2014 amendments to the Energy Law.

e. The legislative changes giving rise to the present case

(26) The former Yugoslav Republic of Macedonia has not adopted energy legislation transposing
Directive 2009/72/EC of the so-called Third Energy Package.

(27) Instead, while drafts of a Third Energy Package-compliant Energy Law were developed with EU
assistance, the Government proposed and the Parliament adopted amendments to the existing
Energy Law on 13 October 2014.%°

22 Article 3 Energy Law of 2011

23 Article 28 Energy Law of 2011

4 Article 80(1) Energy Law of 2011

% Articles 3(89) and 22 Energy Law of 2011

% Article 66 Energy law of 2011

2 Page 1 of the Reply to the Opening Letter

8 Rationale and explanation accompanying the Proposal for amendments to the Energy Law, submitted by
the Government to the Macedonian Parliament, and confirmed by the Reply to the Opening Letter

?° Official Journal No.151, 15.10.2014
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(28) As an exception to Article 82(1) of the Energy Law according to which all customers shall be
deemed eligible, Article 18*° of the amendments stipulates the categories of customers that shall
remain captive, i.e. without the right to choose their supplier. Article 18 of the amendments
reads:®

“Article 18
Article 197(1) is amended and reads:
As an exception to Article 82(1) of this Law, tariff customers are:

@) small customers of electricity, with electricity consumption over 1000 MWh in 2015, until
June 30, 2016;

2 small customers of electricity, with electricity consumption, more than 500 MWh in
2016, until June 30, 2017,

3) small customers of electricity, with electricity consumption over 100 MWh in 2017, until
June 30, 2018;

@ small customers of electricity, with electricity consumption over 25 MWh in 2018, until
June 30, 2019 and

) all households and other small customers of electricity, until June 30, 2020.”

(29) In short, the amendments to the Energy Law deny eligibility to small non-household customers
(defined as having below 50 employees and 10 million total annual revenue or total assets) and
all household customers at the time of submission of this Reasoned Request, and envisage
granting of that right only in accordance with the schedule described above, which for small non-
household customers depends on the criterion of annual electricity consumption. All customers
which are not being granted eligibility under this schedule, i.e non-household customers with a
too low annual consumption and all households are considered captive and obliged to buy
electricity from the incumbent tariff supplier.

(30) In December 2014, the Market Rules were also amended in order to reflect the changes in the
primary legislation.®* Article 11 of the amendments to the Market Rules defines the timeline for
granting eligibility to the small non-household customers and the households that corresponds to
the timeline from Article 18 of the amendments to the Energy Law.

(31) The Government’s official reasoning behind these amendments was the protection of customers
from price increases. According to the estimation of the Government accompanying the
amendments, prices would have to increase for approximately 20,67% if all small customers
could freely choose their supplier of electricity.

. Relevant Energy Community Law

(32) Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute Settlement
under the Treaty (“Dispute Settlement Procedures”)® as “a Treaty obligation or [...] a Decision
addressed to [a Party]”. A violation of Energy Community Law occurs if “[a] Party fails to comply
with its obligations under the Treaty if any of these measures (actions or omissions) are
incompatible with a provision or a principle of Energy Community Law” (Article 2(1) Dispute
Settlement Procedures).

% amends Article 197(1) of the existing Energy Law of 2011

3L Translation of Article 18 of the amendments to the Energy Law of October 2014 provided by the Secretariat
% Energy Regulatory Commission, Amendments to the Market Rules, 01- 2818/1, 23.12.2014

% Procedural Act No 2008/01/MC-EnC of 27 June 2008
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(33) Article 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfiiment of the
obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy
Community’s tasks. The Parties shall abstain from any measure which could jeopardise the attainment of
the objectives of the Treaty.

(34) Article 10 of the Treaty reads:

Each Contracting Party shall implement the acquis communautaire on energy in compliance with the
timetable for the implementation of those measures set out in Annex I.

(35) Article 11 of the Treaty reads:**

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean
(i) the Directive 2009/72/EC of the European Parliament and of the Council of 13
July 2009 concerning common rules for the internal market in electricity [...]

(36) Article 24 of the Treaty reads:

For the implementation of [...] Title [Il], the Energy Community shall adopt Measures
adapting the acquis communautaire described in this Title, taking into account both
the institutional framework of this Treaty and the specific situation of each of the
Contracting Parties.

(37) Article 94 of the Treaty reads:

The institutions shall interpret any term or other concept used in this Treaty that is
derived from European Community law in conformity with the case law of the Court
of Justice or the Court of First Instance of the European Communities. Where no
interpretation from those Courts is available, the Ministerial Council shall give
guidance in interpreting this Treaty. It may delegate that task to the Permanent High
Level Group. Such guidance shall not prejudge any interpretation of the acquis
communautaire by the Court of Justice or the Court of First Instance at a later
stage.

(38) Annex | to the Energy Community Treaty reads:*®

2. Each Contracting Party must ensure that the eligible customers within the
meaning of the European Community Directives 2003/54/EC and 2003/55/EC are:
from 1 January 2008, all non-household customers;
from 1 January 2015, all customers.

(39) Annex | to the Energy Community Treaty reads:*

List of acts included in the “acquis communautaire on energy:”

% Article 11 EnCT has been amended by Decision of the Ministerial Council of the Energy Community
D/2011/02/MC-EnC and it introduces an obligation for the Contracting Parties to adopt Directive
2009/72/EC and Regulation (EC) No714/2009 by 1 January 2015. By then, the Contracting Parties have to
comply with Directive 2003/54/EC and Regulation (EC) No 1228/2003

% Annex | of the Treaty before the amendments of the Treaty with Ministerial Council Decision
D/2011/02/MC-ENC. This text is relevant as a specific reference to the obligations undertaken by former
Yugoslav Republic of Macedonia regarding market opening with signing the Energy Community Treaty

% Amended by Article 1 of Ministerial Council Decision 2011/02/MC-EnC of 6 October 2011
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Directive 2009/72/EC of the European Parliament and of the Council of 13 July
2009 concerning common rules for the internal market in electricity, as adopted by
Decision No 2011/02/MC-EnC of the Ministerial Council of 06/10/2011.

(40) Article 2 of Directive 2009/72/EC as adapted by Ministerial Council Decision 2011/02/MC-EnC
(“"Definitions”) reads:

For the purposes of this Directive, the following definitions apply:

‘household customer’ means a customer purchasing electricity for his own
household consumption,excluding commercial or professional activities;
‘non-household customer’ means a natural or legal persons purchasing electricity
which is not for their own household use and includes producers and wholesale
customers;

‘eligible customer’ means a customer who is free to purchase electricity from the
supplier of his choice within the meaning of Article 33.

(41) Article 3(3) of Directive 2009/72/EC as adapted by Ministerial Council Decision 2011/02/MC-EnC
(“Public service obligations and customer protection”) reads:

3. Contracting Parties shall ensure that all household customers, and, where
Contracting Parties deem it appropriate, small enterprises, (namely enterprises with
fewer than 50 occupied persons and an annual turnover or balance sheet not
exceeding EUR 10 million), enjoy universal service, that is the right to be supplied
with electricity of a specified quality within their territory at reasonable, easily and
clearly comparable, transparent and non-discriminatory prices To ensure the
provision of universal service, Contracting Parties States may appoint a supplier of
last resort. Contracting Parties shall impose on distribution companies an obligation
to connect customers to their grid under terms, conditions and tariffs set in
accordance with the procedure laid down in Article 23(2). Nothing in this Directive
shall prevent Contracting Parties from strengthening the market position of the
domestic, small and medium-sized customers by promoting the possibilities of
voluntary aggregation of representation for this class of customers.

The first subparagraph shall be implemented in a transparent and non-
discriminatory way and shall not impede the opening of the market provided for in
Article 33.

(42) Article 33(1) of Directive 2009/72/EC as adapted by Ministerial Council Decision 2011/02/MC-
EnC (“Market opening and reciprocity”) reads:

1. Contracting Parties shall ensure that the eligible customers comprise:
(b) from 1 July 2008, at the latest, all non-household customers;
(c) from 1 July 2015, all customers.

(43) Article 2(2) of the Dispute Settlement Procedures reads:

Failure by a Party to comply with Energy Community law may consist of any measure by the public
authorities of the Party (central, regional or local as well as legislative, administrative or judicative),
including undertakings within the meaning of Article 19 of the Treaty, to which the measure is attributable.
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[l. Preliminary Procedure

(44) According to Article 90 of the Treaty, the Secretariat may bring a failure by a Party to comply with
Energy Community law to the attention of the Ministerial Council. Pursuant to Article 10 of the
Dispute Settlement Procedures, the Secretariat shall carry out a preliminary procedure before
submitting a reasoned request to the Ministerial Council.

(45) In October 2014, the Secretariat has been informed about the draft amendments to the
Macedonian Energy Law. In a letter sent to the Minister of Economy dated 10 October 2014,%
the Secretariat pointed out that the amendments would effectively postpone the electricity market
opening to 2020 and that, in the event the amendments be adopted, the former Yugoslav
Republic of Macedonia would be in breach of Energy Community law, in particular the eligibility
rules and the rules on the opening of the electricity markets as provided for by Directive
2009/72/EC.

(46) The Macedonian authorities did not respond to the Secretariat's concerns. Following a fast track
parliamentary procedure, the amendments to the Energy Law were adopted by Parliament on 13
October 2014 as described above.38

(47) Subsequently, the Secretariat initiated proceedings under Article 90 of the Treaty by way of an
Opening Letter under Article 12 of the Dispute Settlement Procedures sent on 30 January 2015.%
In the Opening Letter, the Secretariat preliminarily concluded that the former Yugoslav Republic
of Macedonia failed to comply with Article 33 of the Directive 2009/72/EC read in conjunction with
Annex | of the Treaty by depriving small customers and household customers of their right to
purchase electricity directly from the supplier of their choice and by making eligibility dependent
on electricity consumption.

(48) By a letter dated 3 April 2015, the Ministry of Economy, on behalf of the Government of the
former Yugoslav Republic of Macedonia, replied to the Opening Letter, contesting the
Secretariat’s position that the amendments to the Law on Energy was in breach of Energy
Community law and offering “justifications.”*® In the view of the Secretariat, none of them justified
the breach of Article 33 of Directive 2009/72/EC.

(49) Therefore, the Secretariat submitted a Reasoned Opinion to the former Yugoslav Republic of
Macedonia under Article 13 of the Dispute Settlement Procedures on 27 April 2015.*

(50) In the Reply to the Reasoned Opinion sent by the former Yugoslav Republic of Macedonia by a
letter of 8 July 2015, the Ministry of Economy again did not dispute the facts established by the
Secretariat nor contest the conclusions related to the amendments’ non-compliance with Energy
Community law. The Government reiterated only some of the arguments already made in the
Reply to the Opening Letter.

(51) As no further legislative developments of relevance occurred, the amendments to the Energy Law
from October 2014 remained and are still in force. Therefore, the Secretariat considers the legal
assessment and the conclusions of the Reasoned Opinion still valid. For this reason, the
Secretariat decided to refer this case to the Ministerial Council for its Decision.

3" ANNEX 2
3 ANNEX 3. Official Gazette No 151/14
39 ANNEX 4
‘9 ANNEX 5
“L ANNEX 6
“2 ANNEX 7
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V. Legal Assessment

(52) As a point of departure, the Secretariat notes that the Dispute Settlement Procedures adopted by
the Ministerial Council in 2008 have been amended in October 2015.* Pursuant to Article 46(2)
of the Procedural Act of 2015 amending the Dispute Settlement Procedures, however, ,[clases
initiated already before 16 October 2015 shall be dealt with in accordance with the Procedural
Act applicable before the amendments adopted on that date.”

(53) The Secretariat thus submits that the present Reasoned Request is being decided by the
Ministerial Council under the Dispute Settlement Procedures of 2008.

(54) The present Reasoned Request addresses the failure of the former Yugoslav Republic of
Macedonia to comply with its obligations related to the opening of the electricity market stemming
from Article 33 Directive 2009/72/EC as adapted by Ministerial Council Decision 2011/02/MC-
EnC. Following the amendments adopted in 2014, the Energy Law currently in place falls short of
ensuring eligibility of all customers as required by Energy Community law.

a. Violation of Article 33(1) of Directive 2009/72/EC

(55) Open electricity markets are of principal importance for the achievement of the objectives of the
internal energy market and the Treaty establishing the Energy Community. The obligation to open
the electricity markets, as stipulated by Article 33 Directive 2009/72/EC and adapted by
Ministerial Council Decision 2011/02/MC-EnC means that the Contracting Parties must grant
electricity customers eligibility within certain time periods. Eligibility, as defined by Article 2(12) of
Directive 2009/72/EC, is the right to freely choose electricity supplier from domestic or non-
domestic sources.

(56) The obligation for market opening is not a new requirement introduced only with the Third Energy
Package. In fact, the date for complete market opening was set already back in 2006 in the
Energy Community Treaty itself. Annex | to the Treaty, before being amended in 2011** adapted
the deadlines stipulated in Article 21(1)b) and c) of Directive EC/2003/54,% and required the
Contracting Parties to ensure eligibility from 1 July 2008 for all non-household customers and
from 1 July 2015 for all customers.

(57) After the adoption of the Third Energy Package, the obligation for opening the electricity markets
is stipulated in Article 33(1) of Directive EC/2009/72. Article 17 of Decision 2011/02/MC-EnC
adapted the market opening deadlines of Directive EC/2009/72 in line with the status quo ante,
i.e. 1 July 2008 for all non-household customers and 1 July 2015 for all customers.

(58) As its predecessor which was binding on the former Yugoslav Republic of Macedonia already
since the entry into force of the Treaty, Article 33 of Directive 2009/72/EC also requires the
Contracting Parties to open their markets gradually. Article 33(1) of Directive 2009/72/EC
stipulates that all non-household customers had to be given the status of eligible customers in the
first phase, by 1 January 2008. In the second phase, as from 1 January 2015, all customers
including households had to become eligible customers.

(59) The Court of Justice of the European Union has affirmed that time limits prescribed within a
Directive for implementing certain provisions of that Directive are of special importance “since the

3 PA/2015/04/MC-EnC of 16 October 2015 amended Procedural Act No 2008/01/MC-EnC of 27 June 2008

* Article 1(2) Ministerial Council Decision D/2011/02/MC-EnC.

> Article 21(1)b) and c) of Directive EC/2003/54 required Member States to ensure eligibility as from 1 July
2004 for all non-household customers and from 1 July 2007 for all customers

10
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implementing measures are left to the discretion of the Member States and would be ineffective if

the desired aims are not achieved with the prescribed time-limits”.*®

(60) As they postpone the full opening of the electricity market in the former Yugoslav Republic of
Macedonia until July 2020, the amendments to the Energy Law of October 2014 do precisely
lead to such a result for the eligibility to be granted to both non-household and household
customers.

aa. Non-household customers

(61) Article 33(1) of Directive 2009/72/EC required the opening of the market to all non-household
customers by 1 January 2008. According to Article 2(11) of Directive 2009/72/EC, the notion of
non-household customers encompasses all “natural or legal persons purchasing electricity which
is not for their own household use and shall include producers and wholesale customers”.

(62) According to Article 18 of the amendments to the Energy Law, small non-household customers
with electricity consumption over 1000 MWh in 2015 will become eligible after 30 June 2016,
while the ones with lower consumption (of over 500 MWh, 100 MWh and 25 MWh) would become
eligible after 30 June 2017, 2018 and 2019 respectively. All other small non-household
customers with consumption below 25 MWh will become eligible only in July 2020. Until then,
they are considered captive and obliged to buy electricity from their incumbent suppliers, one of
the two suppliers for tariff customers.

(63) The Secretariat respectfully submits that the provisions of Article 18 of the amendments are not in
line with the Directive 2009/72/EC. According to the amendments, only those non-household
customers that are not considered small (enterprises with more than 50 occupied persons and an
annual income or assets exceeding EUR 10 million) retain their eligibility status gained with the
adoption of the secondary legislation under the Energy Law from 2011, and spelt out by the
several amendments to the Market Rules as described above. For the rest of the non-household
customers, eligibility is denied and postponed to sometime during a period between July 2016
and 2020, depending on their consumption level. Article 33 of the Directive, by contrast, obliges
Contracting Parties to ensure that all non-household customers become eligible as from 1
January 2008 without giving the possibility to Contracting Parties to postpone granting of eligibility
for any category of non-household customers beyond this date. That means that both “large” and
small non-household customers had to be granted eligibility as of 2008.

(64) Hence, after the amendments to the Law all (small) non-household customers in the former
Yugoslav Republic of Macedonia are explicitly not eligible within the meaning of Article 2(12) of
Directive 2009/72/EC any longer, even though they were initially granted that right as from 1 July
2008. To further postpone the date(s) for granting the categories of non-household customers
concerned eligibility in 2014 for not less than (up to) six years constitutes a clear breach of Article
33(1)(b) of Directive 2009/72/EC.

bb. Household customers

(65) Article 33(1)(c) of Directive 2009/72/EC required the opening of the market to all customers
(including households) by 1 January 2015. A household customer is defined by Article 2(10) of
the Directive 2009/72/EC as “customer purchasing electricity for his own household consumption,
excluding commercial or professional activities.”

%% Case C-52/75 Commission v Italy, [1976] ECR 277, paragraph 10

11



Energy Community

(66) Article 18 of the amendments stipulates that all household customers must continue to be
supplied as “tariff customers” (i.e. without the right to choose their supplier) until July 2020.

(67) Therefore, the amendments to the Energy Law of 2014 postpone eligibility to household
customers beyond the deadline of 1 January 2015 by another 6 years. This constitutes a violation
of Article 33(1)(c) of Directive 2009/72/EC.

cc. Conclusion

(68) In conclusion, the Secretariat submits that the former Yugoslav Republic of Macedonia violates
Article 33(1) of Directive 2009/72/EC as adapted by Ministerial Council Decision 2011/02/MC-
EnC by withdrawing the eligibility right and making it unlawful for certain categories of non-
household customers and all household customers to choose their electricity supplier by the
dates set by this provision.

(69) During the preliminary procedure, the Government asserted that the “right of every consumer of
electricity to choose the supplier ... remains guaranteed for the consumers with the amendments
to the Energy Law” and that the Government “did not give up on the market opening™*’ without

sustaining this claim further except with a vague reference to “the Constitution and law”.*®

(70) At the same time, the Government also acknowledges that the right of eligibility was effectively
postponed by the amendments of 2014 (“This right during the next period will realize the
consumers under a dynamics established by the amendments to the Energy Law”)* (“In no part
of the Law on Amending the Energy Law is mentioned that the electricity market will not be
liberalized, but it is done by certain time dynamics...”).*°

(71) The Secretariat concludes that the conditions on which the eligibility status is being made
dependent by Article 18 of the amendments to the Energy Law, namely extended deadlines and
the level of electricity consumption, are not in compliance with the concept of market opening
under Article 33(1) of Directive 2009/72/EC. According to that provision, the only legitimate
condition to be fulfilled by an eligible customer is the expiry of the deadline set in Article 33(1)(b)
and (c) of Directive 2009/72/EC.

b. Justifications submitted by the Government for postponing electricity market
opening

(72) In the Reply to the Opening Letter, the Government submitted several reasons for postponing of
the electricity market opening. In the Reply to the Reasoned Opinion, the Government only
challenged the Secretariat's assessment of its “justifications” brought up earlier.

(73) Before addressing these “justifications”, the Secretariat underlines that Article 33 of Directive
2009/72/EC contains a clear and unconditional obligation which does not allow for either
exemptions or postponements. The following discussion of the arguments brought forward by the
Government during the preliminary procedure are thus of relevance only in case and to the extent
the Ministerial Council would disagree with the non-conditionality of Article 33 of Directive
2009/72/ EC.

aa. Public service obligations and universal service

*" Point 11 of the Reply to the Reasoned Opinion
“*® page 5 of the Reply to the Opening Letter

*9 page 5 of the Reply to the Opening Letter

*% point 8 of the Reply to the Reasoned Opinion
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(74) With regard to the possibility of justifying breaches of Article 33 of Directive 2009/72/EC by
recurrence to public service obligations, the Secretariat notes that Article 3 of Directive
2009/72/EC, the provision allowing for the imposition of public service obligations and requiring
the maintenance of a universal service, explicitly prohibits implementation in a way which would
impede the opening of the market provided for in Article 33.° Since the former Yugoslav
Republic of Macedonia formally denied eligibility to a large part of non-household customers and
all household customers contrary to the obligation of Article 33 of the Directive, it cannot rely on
Article 3(3) of Directive 2009/72/EC. Moreover, justification under Article 3 of Directive
2009/72/EC is explicitly excluded by Article 3(14) of that Directive which does not refer to Article
33 when allowing for non-application of certain provisions of the Directive.

(75) That said, the Secretariat has pointed during the preliminary procedure that designing a public
service obligation in line with the Energy Community acquis could be used as an alternative to,
rather than a justification for, denying customers the right to choose their supplier. The
Secretariat urged the former Yugoslav Republic of Macedonia to re-establish compliance by
amending the Energy Law while designing an appropriate public service obligation, in line with
Article 3 of Directive 2009/72/EC and the Treaty,52 which would address the social and macro-
economic concerns expressed by the Government in its Reply such as protecting customers from
price increases.

bb. Protection of household customers from price increases

(76) During the preliminary procedure, the Government justified the postponement of the opening of
the market for over 12 years beyond the deadlines set in the acquis by a risk of “possible drastic
increase of the prices of electricity for the households”;*® “[tlhe only motive for amending the
Energy Law is to protect the households of the Republic of Macedonia from the substantial

increase in prices of electricity at full opening of the electricity market.”**

(77) In the Government’'s view, denying small and medium non-household customers as well as
household customers the right to choose and switch their supplier over a significant period of time
exceeding the deadlines granted by the Energy Community Treaty is thus to be considered
acceptable because it would allow for a prolongation of the current regime of cross-subsidisation
between two categories of regulated prices, the very low prices for households and the
(relatively) higher prices for non-households: “Consumers in Republic of Macedonia that fall into
the category of households buy electricity at prices previously approved by the Energy
Regulatory Commission that are relatively lower than prices in Europe and the region indicating
the existence of cross-subsidization which by simultaneous and full opening of the market would
cause shocks impact to the households.”™® The Government is evidently afraid that this system
may collapse if a large number of commercial (non-household) customers were to change the
incumbent supplier and be supplied on the open market: “[I]t appears that a significant number of
large customers (primarily the industrial and commercial sector) would have made a selection of
supplier with electricity.”®

(78) In the Secretariat's view, denial of eligibility within the meaning of Article 33(1)(b) and (c) of
Directive 2009/72/EC as a means to protect a scheme which is based, on the one hand, on
statutory sales and purchase obligations in the chain between the incumbent generation

*! See last subparagraph of Article 3(3) Directive 2009/72/EC

*2 Article 3(1) Directive 2009/72. See Annex | and Annex IIl (Section lll.a.b in Opening Letter)
>3 Page 2 of the Reply to the Opening Letter

> point 1 of the Reply to the Reasoned Opinion

*° page 5 of the Reply to the Opening Letter

*% point 1 of the Reply to the Reasoned Opinion
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company, ELEM, the dominant supplier of tariff customers and supplier of last resort, EVN
Makedonija, and the majority of customers and, on the other hand, on the permanent and
comprehensive regulation of energy prices (including the (wholesale) price of generation and the
(retail) supply price) requiring cross-subsidization instead of being cost-reflective, is neither
legitimate, suitable nor proportionate to the objective pursued.

(79) Firstly, the compliance with Energy Community law of the scheme the Government wants to
protect is, in itself, highly doubtful under the case law of the Court of Justice.®” According to the
Court, former Yugoslav Republic of Macedonia was allowed to assess whether “it is necessary to
impose on undertakings operating in the [electricity] sector public service obligations in order, in
particular, to ensure that the price of the supply of [electricity] to final consumers is maintained at
a reasonable level.”® The assessment should also verify that the intervention would be imposed
in general interest, that it complies with the principle of proportionality as well as that the criteria
from Article 3(2) Directive 2003/54/EC are fulfilled (the obligations shall be clearly defined,
transparent, non-discriminatory, verifiable and shall guarantee equality of access for electricity
companies to national consumers, as required by Article 3(2) Directive 2003/54/EC.)>

(80) Secondly, the Secretariat recalls that the Government has provided no evidence ®° for its
presumption that granting the right to choose the supplier would lead to an immediate switching
of a large number of non-household customers to alternative suppliers, and that such switching
would have the suspected effect of a “price shock” on household customers. The Government
has made only a vague reference to an analysis that shows such result, but despite the fact that it
is incumbent on the Party that brings such an argument to substantiate it, the Government has
failed to do so.

(81) Thirdly, the experience in all other Contracting Parties which have introduced full eligibility within
the meaning of Article 33 of Directive 2009/72/EC shows that they have not experienced “price
shocks” on the household customers. In fact, full opening of the market and granting eligibility of
all customers including households in other Contracting Parties,®* has been coupled with a plan
for reaching cost-reflectivity of regulated prices and a timeline for their eventual deregulation.

(82) Fourthly, the Government seems to ignore that Contracting Parties can avail themselves of the
possibility to impose public service obligations — including regulation of retail prices for non-
household and household customers as part of universal service — on suppliers within the margin
set by Article 3(2) and (3) as well as the case law of the Court of Justice cited above. These
options can be used to cushion any abrupt price increases in a manner compliant with the Treaty
rather than depriving Macedonian customers from the rights granted to them under the Treaty.

(83) Fifthly, the Secretariat recalls that Directive 2009/72/EC addresses the social problems of the
kind expected by the Government through targeted support to be granted to vulnerable
customers to be defined in accordance with Article 3 of Directive 2009/72/EC. Energy Community

" Case C-265/08, Federutility and others v Autorita per I'energia elettrica e il gas [2010] ECR I-O00
paragraphs 25- 47.

%% Case C-265/08, Federutility, paragraph 32

% Article 3(2) Directive 2003/54/EC

% See also point 66 in the Reasoned Opinion

® See for example Article 397 Serbian Energy Law, “Official Gazette of the RS”, No. 145/2014 that reads:

»An energy entity that on the date of coming into force of this Law holds the license for performing the activity

of public electricity supply shall continue to supply households and small customers at regulated prices, [...],

with rights and obligations of a guaranteed supplier, until the appointment of the guaranteed supplier under

Article 190 hereof.

Until 1 May 2017, the Agency shall publish the first report on the need for further regulation of prices [...]"
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law thus explicitly allows for a “protection of the social category from excessive price increases”.®?

By depriving customers of their right to eligibility, however, the former Yugoslav Republic of
Macedonia has chosen measures which are also not proportionate to achieve the goal of social
protection, as they apply in an undifferentiated manner to those who are socially vulnerable and
those who are not.

(84) Finally, the Secretariat would like to point out that it was the Government and the ERC which
created the purported problem of an abrupt price increase for small non-household and
household customers in case of compliance with the Treaty’s deadlines by years of inertia in
terms of deregulation of prices before and after the Treaty entered into force. In the Reply, the
Government concedes that the (regulated) prices at which households buy electricity are
“relatively lower than prices in Europe and the region.” The price level in the former Yugoslav
Republic of Macedonia is artificially low® precisely because of the reason that the institutions in
charge kept on delaying any serious price reform.

cc. Ensuring security of supply

(85) During the preliminary procedure, the Government also seemed to allege that compliance with
Article 33 of Directive 2009/72/EC could jeopardize the security of energy supply in the former
Yugoslav Republic of Macedonia. This concern is essentially based on the fear that financial
losses incurred by the incumbent supplier of tariff customers® (in the future: the supplier of last
resort, in both cases the company EVN) would also affect the liquidity of other key market
participants, namely the state-owned companies ELEM and MEPSO: “Therefore, in the chain of
supply of electricity is not only the liquidity of one provider, that is, supplier for tariff consumers,
but also for the other participants.”® The Government thus assumes that postponement of
market opening was necessary in order to avoid the disruption of the liquidity of “most of the
electricity energy sector” which ultimately would jeopardize security of supply, including the
security of investments.

(86) The Secretariat notes that this line of argumentation is also reflected in the Explanatory Notes to
the draft Energy Law. They read on page 3 of Part I:

%2 page 7 of the Reply to the Opening Letter

63 Ministry of Economy of the Republic of Macedonia, Strategy for energy development in the Republic of
Macedonia until 2030 (2010), p. 13

Eurostat, Statistics explained (2015), ec.europa.eu/eurostat/statistics-
explained/index.php/Energy price_statistics;

International Monetary Fund, Former Yugoslav Republic of Macedonia: Selected Issues (2009), IMF Country
Report No 09/61, p. 31

% According to Article 197(5) Energy Law, the electricity supply for captive customers should have been
terminated as from 1 January 2015. Afterwards, suppliers of last resort should provide a public service of
electricity supply to households or small customers in cases stipulated in the Energy Law, Article 3 Energy
Law of 2011, and a procedure under which households or small customers can obtain the right to be
supplied by the electricity supplier of last resort (according to Article 28 of the Energy Law of 2011 the
Energy Regulatory Commission is in charge of adopting the Rules on Electricity Supply of Last Resort for
Households and Small Consumers). In essence however, the suppliers of last resort are to be the suppliers
that have been issued licenses on electricity supply to captive consumers prior to the day when the present
law enters into effect. Only the commencement of operation as suppliers of last resort was linked with date
for market opening for small customers, and was defined by Article 202 Energy Law 2011, as well as with
the ERC Rules for Supply with Electricity as a Last Resort, Official Journal No. 144, 15.11.2012 as
amended last time on 27.11.2014. These Rules, according to the last amendments shall be applied as from
1 July 2016

% point 3 of the Reply to the Reasoned Opinion
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“The chosen model in the draft Law allows phased increase of the prices for the
households as well as avoiding disruption of the liquidity of the supplier of last resort. In
case the supplier has no liquidity, it would not be able to comply with the payment
obligations towards AD ELEM and AD MEPSO, which would lead to disruption of security

of supply.”

(87) The Secretariat acknowledges that security of supply may constitute a legitimate reason of public
interest which in principle can justify derogations from certain rules and principles of Energy
Community law, to the extent they allow for such derogation.®® Due to its clear and unconditional
character, however, Article 33 of Directive 2009/72/EC does not fall within that category of norms.
In order to address possible security of supply concerns, the competent authorities in the former
Yugoslav Republic of Macedonia should have imposed public service obligations on undertakings
operating in the electricity sector under Article 3(2) of the Directive which explicitly refers to
security of supply.

(88) The Secretariat submits that in any event, the measure actually taken by the legislature of the
former Yugoslav Republic of Macedonia, namely the refusal by law to grant its customers the
right to choose their supplier, cannot be justified by reference to security of energy supply. Both
the Explanatory Notes as well as the Government’s explanations confirm that the objective of the
amendments to the Energy Law was to protect the liquidity of a system (and its protagonists)
which is based on a design not in line with the market model pursued by the Energy Community
Treaty. The later requires full deregulation of prices at wholesale level and retail price regulation
only within the scope of a public service obligation compliant with Article 3 of Directive
2009/72/EC. This measure is essentially protectionist in nature as it has the effect of shielding the
incumbent companies from any actual or potential competition by prolonging their legal or factual
monopolies for a significant period of time. In the Secretariat's view, it is rather the continued
foreclosure of the market in the former Yugoslav Republic of Macedonia, in combination with
prices regulated below market prices, which jeopardizes security of supply. This system makes
the entire electricity system of the country dependent on the liquidity of three companies, while
constantly decreasing their liquidity.

(89) The Secretariat thus submits that even in case the liquidity of the incumbent companies was
indeed at risk by granting eligibility to all customers, this problem should be addressed by
deregulating prices or reviewing the level of regulated prices. In addition, ERC has the
competence and the means necessary to continuously monitor the development of the market as
well as security of the supply, and take measures against any malfunctioning or abuse if needed.

(90) To the extent the Government suggests that the collection rates will be further decreased as a
consequence of rising electricity prices,®” which again would lead to reducing the liquidity of the
incumbents and would represent a risk for security of supply, the Secretariat points out that
postponing market opening does not constitute an adequate measure to keep collection rates
stable. On the contrary, granting customers the right to choose a supplier based on competition,
coupled with measures aimed to improve payment discipline would be more appropriate to
achieve this aim.

% Case 72/83 Campus Oil Limited and others v Minister for Industry and Energy and others [1984] ECR
2727, paragraphs 34- 35 and 44- 51; Case 503/99 Commission v Belgium [2002] ECR 1-4809, paragraphs
43 -55; EFTA Court, Case E-2/06 [2007], paragraph 79

®" page 2 of the Reply to the Opening Letter
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(91) Finally, the Government argues that postponing market opening is necessary due to the fact that
“there is no regional electricity market and transparent price indication.” ®

(92) In this respect, the Secretariat submits that national barriers for participating in an emerging
market need to be removed for regional and national markets to become sufficiently liquid.
Denying customers the right to choose their supplier contradicts that objective. The amendments
to the Energy Law, on the one hand, prevent the Macedonian customers from being supplied by
suppliers established in other Parties to the Treaty. On the other hand, they deprive foreign
suppliers the access to the Macedonian customers which in turn prevents the regional integration
of the electricity markets.

(93) With regard to the argument that the region lacks a transparent price indication, the Secretariat
submits that although there is not one regional power exchange, several organized markets are
functioning in the neighboring Community Contracting Parties and EU Member States. The Greek
organized market, Hungarian HUPEX, Romanian OPCOM as well as the recently launched
Bulgarian IBEX and Serbian SEEPEX are delivering such price signals, and those are also used
by the suppliers and traders on the Macedonian market for wholesale supply and supply of
electricity to the eligible customers. Since a large number of Macedonian customers are already
eligible, the Secretariat cannot accept the argument that postponing market opening for the
remaining small non-household household customers is necessary due to the lack of transparent
price formation or a reference price.

dd. Article 24 of the Treaty

(94) During the preliminary procedure, the Government also invoked Article 24 of the Treaty as a
justification for the postponement of market opening under Article 33 of Directive 2009/72/EC.

(95) Accordingly, any compliance assessment should take into account the country’s specific
situation.®® According to the Government, this alleged “specific situation” results mainly from the
kind of purported problems described at point a. above. In other words, the Government seems
to believe that market opening in the former Yugoslav Republic of Macedonia is unacceptable
for socio-economic reasons and that a “special situation” in this respect may give rise to a
derogation from the obligations stemming from Article 33 of Directive 2009/72/EC.

(96) In the Secretariat’s view, the Government is wrong on both accounts.

(97) Firstly, the Secretariat disputes that the Macedonian situation described by the Government is
indeed a special one when comparing to the Contracting Parties in general and countries in
South East Europe in particular. The Contracting Parties from South East Europe share a
number of similarities, including low employment rates and similar average salaries.” As a
recent IMF Report underlines, “it is the incomplete reform process [in the Western Balkans] that
is holding back convergence to income levels of richer European Union economies.””*

(98) Secondly, the Secretariat already argued above that the delay of granting the eligibility right
under Article 33 of Directive 2009/72/EC by reference to alleged social problems cannot be
justified within the general framework established by that Directive. This assessment is not

68 Page 6 of the Reply to the Opening Letter

69 Page 3 of the Reply to the Opening Letter

°The average ratio of employed persons to the working-age population in these countries was 46% in 2012,
compared with 64% in the euro area and 63% among the new EU Member States. See IMF Working
Paper, Boosting Job Growth in the Western Balkans, 14/16, January 2014, pages 4 and 15

" IMF Report, The Western Balkans: 15 Years of Economic Transition, March 2015
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called into question by Article 24 of the Treaty. That provision cannot justify the failure of a
Contracting Party to grant eligibility to all its electricity customers.

(99) Article 24 of the Treaty indeed envisages the possibility of adopting “measures adapting the
acquis communautaire [...] taking into account [...] the specific situation of each of the
Contracting Parties” when incorporating the EU acquis to be made binding upon Contracting
Parties under Title Il of the Treaty. However, this provision is not directly applicable, as it
depends on two initiatives, namely (i) a proposal to that effect by the European Commission
which holds an exclusive right of initiative in that respect (Article 79 of the Treaty) and (ii) a
decision taken by the Ministerial Council. In other words, Article 24 of the Treaty provides a
legal basis, not a self-executive legal norm.

(100) The appropriate point in time to adapt Directive 2009/72/EC in a way which would
accommodate the Government’s expectations would have been the incorporation of that
Directive by the Ministerial Council’'s Decision 2011/02/MC-EnC of 6 October 2011. However,
neither did the European Commission propose nor did the Ministerial Council adopt any
adaptations to Article 33 of Directive 2009/72/EC other than amending the dates “1 July 2004”
to read “1 January 2008” and “1 July 2007 to read “1 January 2015,” and stipulating that those
dates shall apply “without prejudice to special deadlines agreed in the Protocols of Accession to
the Energy Community”.”® In particular, the Government of the former Yugoslav Republic of
Macedonia did not avail itself of its right to suggest changes to the European Commission’s
proposal and did not vote against Decision 2011/02/MC-EnC at the Ministerial Council's
meeting. As a result, the country is bound by Article 33 of Directive 2009/32/EC as any other
Contracting Party. And even before the adoption of Directive 2009/72/EC, i.e. when the Treaty
was negotiated, signed and ratified, the former Yugoslav Republic of Macedonia fully accepted
the obligations stemming from the Energy Community acquis, including those stipulated in
Annex | of the Treaty and in particular the explicit reference to market opening already
contained in the original version of that Annex.

(101) Finally, the Government also makes reference to the Report of the High Level Reflection Group
of May 2014." That Report indeed reads:

“More flexibility should be allowed in the scope and time of the adaptation of the acquis taking
into account that the situation of the Contracting Parties may differ in many aspects which are
key for implementation (e.g. social conditions, existing or missing links to EU transmission grids,
existing or missing gas pipelines, different country sizes, different technical standards etc.)"”

(102) As long as none of the proposals made by this Report have been taken up and implemented by
the competent institutions of the Energy Community, this appraisal cannot change the legal
assessment of the case at hand.

ee. The relevance of EU Member States and other Contracting Parties purported
failure to comply

(103) The Government, during the preliminary procedure, also tried to justify its failure to implement
Article 33 of Directive 2009/72/EC by claiming that the deadlines related to the implementation

2 Article 17 Ministerial Council's Decision 2011/02/MC-EnC of 6 October 2011. So far, there has not been
any special deadline different than the 2008 and 2015 deadlines for market opening

3 page 5 of the Reply to the Opening Letter

“ The High Level Reflection Group of the Energy Community, “An Energy Community for the Future,” 2014,
p. 13
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of certain rules for liberalizing the electricity markets are not respected even by some EU
Member States.”

(104) Firstly, the Secretariat notes that the Government failed to identify any particular case of
another Contracting Party or Member State to implement Article 33(1)(b) and (c) of Directive
2009/72/EC.

(105) Secondly, settled case law suggests that any delays on the part of a Member State or
Contracting Party in performing obligations stemming from a directive may not be invoked by
another Member State or Contracting Party to justify its own, even temporary, failure to perform
its obligations.™

(106) Therefore, unilaterally changing the time limits set out in Article 33 of the Directive 2009/72/EC
by the former Yugoslav Republic of Macedonia cannot be justified on the basis of other
Contracting Parties’ or EU Member States’ alleged failure to comply with the same provisions.

ff. The principles of subsidiarity and proportionality

(107) The Government has also invoked the principles of subsidiarity and proportionality in order to
justify its breach of Article 33 of Directive 2009/72/EC."" Without specifying how it interprets
these principles any further, the Government seems to infer from them the right to apply the
Energy Community acquis according to its own “possibilities”. In the Reply to the Reasoned
Opinion, the Government submits that "the overall objective of the principle of subsidiarity and
proportionality is to provide the right of Member States to take certain measures.”’®

(108) The principle of subsidiarity is explicitly spelt out and defined in Article 5(3) of the EU Treaty. "
The Energy Community Treaty does not copy that provision. Evidently, it is the prerogative of
the former Yugoslav Republic of Macedonia to propose its inclusion by way of proposing
amendments to the Treaty under its Article 100.

(109) But even if a subsidiarity principle implicitly existed under Energy Community law, this principle
would not limit the Energy Community’s legislature’s — the Ministerial Council — competence to
adopt Decisions taking binding effect on Contracting Parties where such competence is
established by the Treaty, and in particular incorporating rules already adopted within the EU
under Title Il of the Treaty such as Article 33 of Directive 2009/72/EC.

(110) Moreover, the Government claims that “the protection of the consumers from price shocks is
exclusive issue of the Member State as they may have unforeseeable social consequences for
the living standards of the citizens.”® In this respect, the Government confuses the principle of
subsidiarity with the possibilities for imposing public service obligations and measures of
customer protection offered to Contracting Parties under Article 3 of Directive 2009/72/EC. As
has been explained above, the former Yugoslav Republic of Macedonia did not avail itself of

> Page 6 of the Reply to the Opening Letter

® Case C-52/75 Commission v Italy, [1976] ECR 277, paragraph 11; Case C-327/98 Commission v French
Republic [1999], paragraph 14; Case C-38/89 Ministére public v Guy Blanguernon [1990], paragraph 7;
Case C-146/89 Commission v United Kingdom [1991] ECR 3533, paragraph 47

77 Page 5 of the Reply to the Opening Letter

8 point 8 of the Reply to the Reasoned Opinion

9 According to that principle, “the Union shall act only if and in so far as the objectives of the proposed
action cannot be sufficiently achieved by the Member States, either at central level or at regional and local
level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union
level”

% point 8 of the Reply to the Reasoned Opinion
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these possibilities but instead chose to eliminate customers’ right to eligibility, an option clearly
exceeding what is legitimate under Article 3 of Directive 2009/72/EC.

As regards the principle of proportionality, the Government suggests that the amendments
made to the Energy Law in 2014 are to be considered proportionate as they did not abandon
market opening, i.e granting customers the right of eligibility, completely and forever, but only
for a certain period of time.®!

The Secretariat indeed has already considered that the principle of proportionality is one of the
basic principles of Energy Community Law.® The principle of proportionality is of utmost
importance when reconciling two conflicting policy objectives or determining the scope of an
exemption to a general principle in a given legal system, to the extent that the system envisages
such exemptions.

The Government’s argument, by contrast, has nothing to do with the principle of proportionality
as a legal principle as it essentially claims that a violation of rules binding under the Energy
Community Treaty should be tolerated as the violation could have been even worse.

It is to be recalled, in that respect, that Directive 2009/73/EC does not envisage exemptions or
the possibility for deferring the right to eligibility beyond the dates given there. The Government
can also not invoke the principle of proportionality to replace and bypass the lack of adaptations
made under Article 24 of the Treaty in the course of the legislative process.

If the principle of proportionality is to be applied at all in the present case, it would have required
the former Yugoslav Republic of Macedonia to address the alleged problems persisting in the
Macedonian energy sector by adequate public service obligations as suggested above, and not
an outright denial of customers’ eligibility rights.

In reality, the Government invokes both the principles of subsidiarity and proportionality in an
unspecified manner to challenge the legally binding character of a rule of Energy Community
law, Article 33 of 2009/72/EC. This attempt must be rejected as it calls into question the
foundations of the Energy Community Treaty establishing a community subject to the rule of
law.

The Secretariat respectfully submits that the former Yugoslav Republic of Macedonia was
obliged under Article 33(1) of Directive 2009/72/EC to open the electricity market for all
customers including households as from 1 January 2015. All customers without exception
should have been granted the right to choose their supplier and all domestic and foreign
suppliers of electricity should have been given the right to directly sell to all customers in the
former Yugoslav Republic of Macedonia.

By depriving a large number of non-household customers and all household customers from
exercising their right to purchase electricity directly from the supplier of their choice and by
obliging them to continue purchasing electricity from the incumbent tariff supplier or supplier of
last resort after 1 January 2015, the former Yugoslav Republic of Macedonia fails to comply with
Article 33 Directive 2009/72/EC.

8 point 11 of the Reply to the Reasoned Opinion
8 Case ECS-12/11 [2011], Opening Letter, p. 9
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ON THESE GROUNDS

The Secretariat of the Energy Community respectfully proposes that the Ministerial Council of the
Energy Community declare in accordance with Article 91(1)(a) of the Treaty establishing the
Energy Community that

by failing to ensure that the customers eligible for the purchase of electricity from the
supplier of their choice comprise all hon-household and household customers, fails to
comply with its obligations under Article 33(1) of Directive 2009/72/EC.

On behalf of the Secretariat of the Energy Community

Vienna, 13 May 2016

(_?.9_,4 l,mg )

| -
Janez Kopac Dirk Buschle
Director Deputy Director/ Legal Counsel
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‘ Energy Community

ANNEX 11
Ref.: 9™ MC/06/10/2011-Annex 11/05.10.2011

DECISION OF THE
MINISTERIAL COUNCIL OF THE ENERGY COMMUNITY

D/2011/02/MC-EnC: Decision on the implementation of Directive 2009/72/EC, Directive
2009/73/EC, Regulation (EC) No 714/2009 and Regulation (EC) No 715/2009 and
amending Articles 11 and 59 of the Energy Community Treaty

The Ministerial Council of the Energy Community,

Having regard to the Treaty establishing the Energy Community (‘the Treaty’), and in
particular Articles 24, 25, 79 and 100(i) and (ii) thereof,

Having regard to the proposal from the European Commission,
Whereas:

1. Article 11 of the Treaty defines the ‘acquis communautaire on energy’ as meaning: (i)
Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003
concerning common rules for the internal market in electricity, (ii) Directive 2003/55/EC of the
European Parliament and of the Council of 26 June 2003 concerning common rules for the
internal market in natural gas and (iii) Regulation (EC) No 1228/2003 of the European
Parliament and of the Council of 26 June 2003 on conditions for access to the network for
cross-border exchanges in electricity.

2. By Decision No 2007/06/MC-EnC of 18 December 2007, the Ministerial Council decided
that the Contracting Parties were to implement Regulation (EC) No 1775/2005 on conditions
for access to the natural gas transmission networks.

3. The above-mentioned pieces of European Union law have been amended and recast into
four new acts and have been repealed with effect from 3 March 2011 and replaced by two
new directives and two new regulations. It is appropriate to amend Article 11 of the Treaty
accordingly.

4. The Energy Community should adapt its acquis on energy to the recent changes in the
European Union law, taking into account its own institutional framework and the specific
situation of each of its Contracting Parties.

5. By Recommendation No 2010/02/MC-EnC of 24 September 2010 on the implementation
of amendments to the ‘acquis communautaire on energy’, the Ministerial Council
recommended that Contracting Parties should implement the acquis on energy defined in
Article 11 of the Treaty, as amended and replaced by the above-mentioned pieces of
European Union law.

6. With effect from 30 June 2011, the European Regulators Group for Electricity and Gas has
ceased its activities, which have been taken over by the Agency for the Cooperation of
Energy Regulators.

7. At its meetings on 29/06/2011 and 05/10/2011, the Permanent High Level Group finalised
and endorsed this Decision,



HAS ADOPTED THIS DECISION:

Article 1
Amendments to Article 11 of the Energy Community Treaty (‘The acquis on energy’)

1. Article 11 of the Treaty establishing the Energy Community shall be replaced by the
following text:

‘The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean the acts
listed in Annex | of this Treaty’.

2. Annex | shall be replaced by the following text:
‘List of acts included in the "acquis communautaire on energy".

(1) Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in electricity, as adopted by Decision No
2011/02/MC-EnC of the Ministerial Council of 06/10/2011.

(2) Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in natural gas, as adopted by Decision No
2011/02/MC-EnC of the Ministerial Council of 06/10/2011.

(3) Regulation (EC) No 714/2009 of the European Parliament and of the Council of 13 July
2009 on conditions for access to the network for cross-border exchanges in electricity, as
adopted by Decision No 2011/02/MC-EnC of the Ministerial Council of 06/10/2011.

(4) Regulation (EC) No 715/2009 of the European Parliament and of the Council of 13 July
2009 on conditions for access to the natural gas transmission networks, as amended by
Commission Decision 2010/685/EU of 10 November 2010, as adopted by Decision No
2011/02/MC-EnC of the Ministerial Council of 06/10/2011.

(5) Directive 2005/89/EC of the European Parliament and of the Council of 18 January 2006
concerning measures to safeguard security of electricity supply and infrastructure
investment, as adopted by Decision No 2007/06/MC-EnC of the Ministerial Council of
18/12/2007.

(6) Directive 2004/67/EC of 26 April 2004 concerning measures to safeguard security of
natural gas supply, as adopted by Decision No 2007/06/MC-EnC of the Ministerial Council of
18/12/2007.

Article 2
Amendments to the rules of the Energy Community Treaty relating to the Regulatory
Board

The second sentence of Article 59 of the Treaty establishing the Energy Community shall be
replaced by the following text:

‘“The European Union shall be represented by the European Commission, assisted by one
regulator of each Participant, and one representative of the Agency for the Cooperation of
Energy Regulators.’

Article 3
Implementation of the energy acquis

1. Each Contracting Party shall bring into force the laws, regulations and administrative
provisions necessary to comply with Directive 2009/72/EC, Directive 2009/73/EC, Regulation
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(EC) No 714/2009 and Regulation (EC) No 715/2009, as adapted by this Decision, by 1
January 2015. They shall forthwith inform the Energy Community Secretariat thereof.

The Contracting Parties shall apply the measures referred to in the previous paragraph with
effect from 1 January 2015 with the following exceptions:

— Article 11 of Directive 2009/72/EC, which they shall apply from 1 January 2017;
— Article 11 of Directive 2009/73/EC, which they shall apply from 1 January 2017.

2. The Contracting Parties shall communicate to the Energy Community Secretariat the text
of the main provisions of national law which they adopt in the field covered by this Decision.

Article 4
General adaptations under Article 24 of the Energy Community Treaty

1. Save where otherwise stated in this Decision, the text of the acts referred to in Article 1
shall be adapted to the Energy Community as follows:

(a) the term ‘Member States’ shall be replaced by ‘Contracting Parties’;’
(b) the term ‘Community’ shall be replaced by ‘Energy Community’;

(c) references to EU law shall be replaced by references to the equivalent provisions under
the Energy Community Treaty, if any, or shall not be applicable, as appropriate;

(d) the term ‘European Commission’ shall be replaced by ‘Energy Community Secretariat’;

(e) references to the Official Journal of the European Union shall be replaced by the
expression ‘a dedicated section of the website of the Energy Community’;

(f) references to the Agency for the Cooperation of Energy Regulators shall not be
applicable;

(9) references to the European Network for Transmission System Operators and to the
establishment of network codes shall not be applicable;

(h) references to the executive powers and reporting obligations of the European
Commission under EU law shall not be applicable;

(i) references to the Community-wide network development plan shall not be applicable;
(j) the date ‘3 September 2009’ shall read ‘6 October 2011°.

2. The adaptations referred to in Articles 5 to 24 of this Decision shall apply in addition to the
adaptations referred to in paragraph 1 of this Article.

3. Points (f) and (g) of Article 4(1) are without prejudice to potential participation by the
Energy Community Contracting Parties in the work of these organisations, in accordance
with Article 31 of Regulation (EC) N° 713/2009 and with the statutes and rules of procedure
of ENTSO-E and ENTSO-G.

' Republic of Serbia issued a reserve on this provision (in Annex).



Article 5
Ad hoc adaptations concerning definitions

1. In Article 2(26) and (27) of Directive 2009/72/EC, the year ‘1996’ shall read 2006".

2. In Article 2(g) of Regulation (EC) No 714/2009 and in Article 2(33) of Directive
2009/73/EC, the date ‘4 August 2003’ shall read ‘1 July 2007".

Article 6
Ad hoc adaptations concerning measures on consumer protection

1. Article 3(16) of Directive 2009/72/EC and Article 3(12) of Directive 2009/73/EC shall not be
applicable. Article 26 of this Decision shall apply.

2. In the second paragraph of point 2 of Annex | to Directive 2009/72/EC and of Annex | to
Directive 2009/73/EC, the date ‘3 September 2012’ shall read ‘1 January 2014’

Article 7
Ad hoc adaptations concerning regional cooperation

1. In Article 6(1) of Directive 2009/72/EC, the third and fourth sentences shall be replaced by
the following: ‘Such regional cooperation shall concern cooperation in the geographical area
defined under Title Il of the Treaty establishing the Energy Community. It may cover other
geographical areas.’

2. In Article 7(1) of Directive 2009/73/EC, the third and fourth sentences shall not be
applicable.

3. Article 12 of Regulation (EC) No 714/2009 and of Regulation (EC) No 715/2009 shall not
be applicable. Article 25 of this Decision shall apply.

Article 8
Ad hoc adaptations concerning transmission system operators

1. The dates referred to in Directive 2009/72/EC and in Directive 2009/73/EC shall be
adapted as follows:

—in Article 9(1), ‘3 March 2012’ shall read ‘1 June 2016’;
—in Article 9(4), ‘3 March 2013’ shall read ‘1 June2017'.

2. In point 1.5 of Annex | to Regulation (EC) No 715/2009, the date ‘1 July 2006’ shall read ‘1
January 2010’

Article 9
Ad hoc adaptations concerning the certification of transmission system operators

1. In Article 3(1) of Regulation (EC) No 714/2009 and of Regulation (EC) No 715/2009:

— the period mentioned in the first subparagraph (‘two months’) shall read ‘four months’;

— the second subparagraph shall read as follows: ‘When preparing the opinion referred to in
the first subparagraph, the Secretariat shall request the Energy Community Regulatory
Board to provide its opinion on the national regulatory authority’s decision.’;

— the last sentence of the second subparagraph shall not apply.

2. In Article 3(6) of Regulation (EC) No 714/2009 and of Regulation (EC) No 715/20089:



— the expression ‘the Commission shall take a decision’ shall read ‘the Secretariat shall issue
an opinion’;

— the last sentence shall be replaced by the following three sentences: ‘The regulatory
authority shall take the utmost account of that opinion. Where the final decision diverges from
the Secretariat’'s opinion, the regulatory authority concerned shall provide and publish,
together with that decision, the reasoning underlying its decision. Diverting decisions shall be
included in the agenda of the first meeting of the Ministerial Council following the date of the
decision, for information and discussion’.

Article 10
Ad hoc adaptations concerning certification in relation to third countries

1. When assessing whether granting certification will not put at risk the security of energy
supply of the Energy Community (Article 11(3) of Directive 2009/72/EC and of Directive
2009/73/EC), the regulatory authority or other competent authority designated shall also take
into account the rights and obligations resulting from association or trade agreements
between the Contracting Party and the European Union.

2. When preparing its opinion under Article 11(6) of Directive 2009/72/EC and of Directive
2009/73/EC, the Secretariat shall request the views of the Energy Community Regulatory
Board. When assessing the risk under Article 11(7) of the same Directives, the Secretariat
shall also take account of the rights and obligations referred to in paragraph 1.

Article 11
Ad hoc adaptations concerning the independent system operator

In Article 13(1) of Directive 2009/72/EC and in Article 14(1) of Directive 2009/73/EC, the
expression ‘approval by the Commission’ shall read ‘the opinion of the Energy Community
Secretariat’.

Article 12
Ad hoc adaptations concerning the inter-transmission system operator compensation
mechanism

1. The following provisions in Article 13 of Regulation (EC) No 714/2009 shall not be
applicable:

— The second subparagraph of Article 13(3);
— Paragraph 4.

2. The Energy Community shall endeavour to adopt as soon as possible Commission
Regulation (EU) No 774/2010 of 2 September 2010 on laying down guidelines relating to
inter-transmission system operator compensation and a common regulatory approach to
transmission charging.

Article 13
Ad hoc adaptations concerning the tasks of distribution system operators

In Article 25(5) of Directive 2009/72/EC, the date ‘1 January 2002’ shall read ‘1 January
2006’



Article 14
Ad hoc adaptations concerning the unbundling of accounts

In Article 31(3) of Directive 2009/72/EC and of Directive 2009/73/EC, the date ‘1 July 2007’
shall read ‘1 January 2015’

Article 15
Ad hoc adaptations concerning access to storage facilities

In Article 33(3) of Directive 2009/73/EC, the date ‘1 January 2005’ shall read ‘1 January
2007,

Article 16
Ad hoc adaptations concerning new interconnectors and infrastructure

1. In Article 17 of Regulation (EC) No 714/2009:
— the term ‘Agency’ shall read ‘Energy Community Regulatory Board’ throughout the Article;
— the first part of Article 17(1)(e) shall read ‘since 1 July 2007,

2. In Article 36 of Directive 2009/73/EC, the word ‘Agency’ shall read ‘Energy Community
Regulatory Board’ throughout the Article.

3. In Article 36(9) of Directive 2009/73/EC and in Article 17(8) of Regulation (EC) No
714/2009:

— in the first subparagraph, the expressions ‘the Commission may take a decision requiring’
and "the Commission may take a decision requesting’ shall read ‘the Secretariat may issue
an opinion inviting’;

— the third subparagraph shall read ‘The netifying bodies shall take the utmost account of a
Secretariat opinion that recommends to amend or withdraw the exemption decision. Where
the final decision diverges from the Secretariat's opinion, the regulatory authority concerned
shall provide and publish, together with that decision, the reasoning underlying its decision.
Diverting decisions shall be included in the agenda of the first meeting of the Ministerial
Council following the date of the decision, for information and discussion’;

— in the fifth subparagraph: (a) the expression ‘Commission’s approval of shall read
‘Secretariat’s opinion on’; and (b) the expression ‘Commission decides’ shall read
‘Secretariat considers’.

Article 17
Ad hoc adaptations concerning market opening and reciprocity

1. In Article 33(1) of Directive 2009/72/EC and in Article 37 of Directive 2009/73/EC:
— subparagraph (a) shall not be applicable;

— the date ‘1 July 2004’ shall read ‘1 January 2008’;

— the date ‘1 July 2007’ shall read ‘1 January 2015.

2. Paragraph 1 of this Article shall apply without prejudice to special deadlines agreed in the
Protocols of Accession to the Energy Community.



Article 18
Ad hoc adaptations concerning the regulatory authorities

1. In Articles 36 and 37 of Directive 2009/72/EC, 40 and 41 of Directive 2009/73/EC, 19 of
Regulation (EC) No 714/2009 and 24 of Regulation (EC) No 715/2009, the term ‘Agency’
shall read ‘Energy Community Regulatory Board'.

2. In Article 37(1)(d) and the third subparagraph of Article 37(2) of Directive 2009/72/EC and
in Article 41(1)(d) and the third subparagraph of Article 41(2) of Directive 2009/73/EC, the
reference to ‘the Commission’ is not applicable.

Article 19
Ad hoc adaptations concerning penalties

1. Article 22(1) of Regulation (EC) No 714/2009 and Article 27 of Regulation (EC) No
715/2009 shall read as follows: ‘Contracting Parties shall lay down rules on penalties
applicable to infringements of the provisions of this Regulation and shall take all measures
necessary to ensure that those provisions are implemented. The penalties provided for must
be effective, proportionate and dissuasive. Contracting Parties shall notify these provisions to
the Secretariat by 1 January 2015 and shall notify the Secretariat without delay of any
subsequent amendment affecting them.”’

2. Article 22(2) of Regulation (EC) No 714/2009 shall not be applicable.

Article 20
Ad hoc adaptations concerning the regulatory regime for cross-border issues

In Article 38(1) of Directive 2009/72/EC and in Article 42(1) of Directive 2009/73/EC, the
expression ‘Agency’ shall read ‘Energy Community Regulatory Board’.

Article 21
Ad hoc adaptations concerning compliance with the Guidelines

Article 39 of Directive 2009/72/EC and Article 43 of Directive 2009/73/EC shall not be
applicable.

Article 22
Ad hoc adaptations concerning safeguard measures

The second and third paragraphs of Article 42 of Directive 2009/72/EC and paragraphs 2 and
3 of Article 46 of Directive 2009/73/EC shall not be applicable. Articles 36 to 39 of the Energy
Community Treaty shall apply.

Article 23
Ad hoc adaptations concerning measures to ensure a level playing field

In Article 43(2) of Directive 2009/72/EC and in Article 47(2) of Directive 2009/73/EC, the
expression ‘following the notification to and approval by the Commission’ shall read ‘following
notification to the Secretariat, which shall issue an opinion’.

Article 24
Ad hoc adaptations concerning derogations

1. In Article 44 of Directive 2009/72/EC, paragraph 1 and the first sentence of paragraph 2
shall not be applicable.

2. In Article 48(2) of Directive 2009/73/EC:



— the expression ‘the Commission may request that’ shall read ‘the Secretariat shall issue an
opinion, inviting, as the case may be,’;

— the second subparagraph shall not be applicable.
3. In Article 48(3) of Directive 2009/73/EC, the date ‘4 August 2003’ shall read ‘1 July 2006'.

4. Article 49 of Directive 2009/73/EC (‘Emergent and isolated markets’) and subparagraph
(a) of the first paragraph and the second subparagraph of Article 30 of Regulation (EC) No
715/2009 shall not be applicable.

Article 25
Regional cooperation of transmission system operators

Transmission system operators shall promote operational arrangements in order to ensure
the optimum management of the Energy Community network and shall promote the
development of energy exchanges, the coordinated allocation of cross-border capacity
through non-discriminatory market-based solutions, paying due attention to the specific
merits of implicit auctions for short-term allocations, and the integration of balancing and
reserve power mechanisms.

Article 26
Energy consumer checklists

1. Contracting Parties shall ensure that electricity and gas suppliers or distribution system
operators, in cooperation with the regulatory authority, take the necessary steps to provide
their consumers with a copy of the energy consumer checklists established by the European
Commission under the acts referred to in Article 1.

2. The checklists shall be adopted by the Permanent High Level Group, following the
procedure laid down in Article 79 of the Treaty.

Article 27
Guidelines

1. The Energy Community shall endeavour to apply the Guidelines adopted by the European
Commission under Directive 2009/72/EC, Directive 2009/73/EC, Regulation (EC) No
714/2009 and Regulation (EC) No 715/2009.

2. These Guidelines, which may need to be adapted to the institutional framework of the
Energy Community, shall be adopted by the Permanent High Level Group, following the
procedure laid down in Article 79 of the Treaty.

3. The Permanent High Level Group shall adopt a Procedural Act on application of this
article.

Article 28
Network codes

1. The Energy Community shall endeavour to apply the network codes developed at
European Union level under the acts referred to in Article 1.

2. The relevant network codes shall be adopted by the Permanent High Level Group,
following the procedure laid down in Article 79 of the Treaty. Before taking a decision, the
Permanent High Level Group shall seek the opinion of the Energy Community Regulatory
Board.



3. The Permanent High Level Group shall adopt a procedural act on application of this
Article.

Article 29
Decisions of the Energy Community Regulatory Board

1. Opinions and decisions of the Energy Community Regulatory Board in application of the
acts referred to in Article 1, as adapted by this Decision, shall be adopted by a majority of its
members, which must include a vote in favour by the European Union.

2. The annual report of the Energy Community Regulatory Board shall contain a summary of
the opinions and decisions referred to in paragraph 1.

Article 30
General coordination by the Commission

1. The Secretariat shall provide the European Commission with all information necessary for
it to perform its role of coordinator under Article 4 of the Energy Community Treaty.

2. In particular, the Secretariat shall provide the Commission with a draft of the opinions to be
issued in application of the acts referred to in Article 1, as adapted by this Decision.

3. In order to avoid delays, working arrangements on implementation of this Article shall be
agreed between the Secretariat and the European Commission at operational level.

Article 31
Reporting

1. The Secretariat shall monitor and review application of this Decision in the Contracting
Parties.

2. The Secretariat shall submit an overall progress report to the Ministerial Council for the
first time by 30 June 2012, and thereafter on an annual basis. The progress report shall
reflect the progress made on creating a complete and fully operational internal market in
electricity and gas and the obstacles that remain in this respect, including aspects of market
dominance, market concentration, predatory or anti-competitive behaviour and the effect
thereof in terms of market distortion. It shall in particular consider:

— the implementation by each Contracting Party of the provisions on unbundling, certification
and on independence of the national regulatory authorities and application of these
provisions in practice,

— the existence of non-discriminatory network access,

— effective regulation,

— the development of interconnection infrastructure and the security of supply situation in the
Energy Community,

— the extent to which the full benefits of the opening of markets are accruing to small
enterprises and household customers, notably with respect to public service and universal
service standards,

— the extent to which markets are in practice open to effective competition, including aspects
of market dominance, market concentration and predatory or anti-competitive behaviour,

— the extent to which customers are actually switching suppliers and renegotiating tariffs,



— price developments, including supply prices, in relation to the degree of opening of the
markets, and

— the experience gained from application of this Decision as far as effective independence of
system operators in vertically integrated undertakings is concerned and whether other
measures in addition to functional independence and separation of accounts have been
developed which have effects equivalent to legal unbundling.

3. The Secretariat shall present a report to the Ministerial Council for the first time by 30 June
2012, and thereafter on an annual basis, summarising the opinions issued by the Secretariat
in application of the acts referred to in Article 1, as adapted by this Decision.

Article 32

This Decision enters into force upon its adoption and is addressed to the Contracting Parties.

Done in Chisinau on 06" October 2011

For the Ministerial Council
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ANNEX

"On all issues pertaining to the definition of "interconnectors and cross border exchanges of energy” the term
“Member States” shall be construed as “Adhering Parties”.
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‘ Energy Community

Energy Community Secretariat

Am Hof 4, Level 5, 1010 Vienna, Austria
+43 (0)1 535 2222
contact@energy-community.org
WWW.energy-community.org

Phone
Email
Web

Vienna, 10 October 2014
FYR of Macedonia-MIN/O/jko/05/10-10-2014

Excellency,

| am writing to you to express my concerns regarding the draft Energy Law submitted to Parliament
on 7 October. Postponing full market liberalisation of the power market until 2020 is a very clear
breach of your country’s obligations under the Energy Community Treaty, which stipulates that the
market should be open as of 1 January 2015. The draft Law would deprive consumers the
possibility to choose their electricity supplier, which is their fundamental right.

Protecting consumers from dramatic price increases is a legitimate aim of any Government.
However, this aim can be achieved through measures which are far less distorting to the market
and compliant with the Energy Community acquis. The regulatory authority can, for as long as it is
necessary, continue to set prices without depriving the customers of their right to switch away from
the incumbent utility EVN. Customer protection is best achieved by targeting support to socially
vulnerable customers and not by subsidizing every single household, including the rich via cross
subsidies from overburdened business entities. The decision is even less understandable taking
into account the fact that the electricity market in Macedonia for bigger consumers is already
liberalised, competition exists and the results are very encouraging for everybody except a
monopolistic electricity provider.

| would like to strongly urge you to withdraw the draft Law and submit to the Parliament legislation
which is compliant with the Third Energy Package. The Secretariat is currently reviewing such laws
and will submit them to the relevant authorities in the course of next week. If this draft Law is
adopted, the Energy Community Secretariat will be obliged to start an infringement procedure
immediately after the deadline for complete market liberalisation passes on 1 January 2015.

| and the Energy Community Secretariat remain at your disposal for any further clarifications and
assistance.

Please accept, Excellency, the assurances of my highest consideration.

Best regards,

-«
(8
Janez Kopaé Gar J’,Ui

Director

H.E. MR. BEKIM NEZIRI
MINISTER OF EGONOMY
FORMER YUGOSLAV REPUBLIC OF MACEDONIA

Bank Raiffeisenlandeshank

AT953200000015102825
RLNWATWW

IBAN
BIC
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Energy Community Secretariat
Am Hof 4, Level 5, 1010 Vienna, Austria

Phone +43 (0)1 535 2222
Email | contact@energy-community.org
Web Www.energy-community.org

Copy: Mr. Vladimir Peshevski, Deputy Prime Minister for Economic Affairs

Mr. Fatmir Besimi, Deputy Prime Minister for European Affairs

Mr. Ljupco Dimovski, Chairperson of the Committee on Economy, Assembly of Republic of
Macedonia

Mrs. Nora Aliti, Deputy Chairperson of the Committee for European Integration, Assembly of
Republic of Macedonia

Mr. Fabrizio Barbaso, Deputy Director General, DG Energy, European Commission

Delegation of the European Union to the former Yugoslav Republic of Macedonia

AT953200000015102825
RLNWATWW

IBAN

Bank ‘ Raiffeisenlandesbank
BIC
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3AKOH 3A UISMEHYBAIE U AOMNOJIHYBAHE HA 3AKOHOT

3A EHEPTETUKA
Cn. BecHuk Ha P. MakeaoHnuja, 6p.151 og 15.10.2014 roguHa

Unen 1
Bo 3akoHOT 3a eHepretuka (,CnyxbeH BecHuMK Ha Penybnuka Makegnonuja” 6poj
16/11, 136/11, 79/13, 164/13 wn 41/14) Bo uneHot 7 ctaB (3) Touka 2) 360poT
“neTroavWwHNOT" ce 3aMeHyBa co 360poT “eaHOroANLWHMOT .

UYneH 2
Bo uneHoT 8 Bo ctaBoT (5) 36opoBuTe: “npen Bneryesarbe BO CU/la Ha OBOj 3aKOH" ce
6puwwar.

UYnen 3
Bo uneHoT 12 ctaBoT (1) ce MeHyBa 1 rnacu:
.Bnagata Ha Penybnuka MakeaoHuja co eHepretckmoT 6unaHc 3a nepuosg o4 enHa
rogMHa, Kako MHAMKATUBEH MJIAHCKU AOKYMEHT, MM onpeaenysa BKYynHUTe notpebu of
eHepruja u notpebute o4 opAenHUTE BUAOBWM Ha e€Hepruja, Kako U MOXHOCTUTE 3a
HMBHOTO 3a40BOJlyBake 04 AOMALIHO NMPOM3BOACTBO U o4 YyBO3."
Crasosute (3), (4) n (5) ce 6bpuwar.
CrasoT (6) K0j cTaHyBa cTaB (3) ce MeHyBa W rnacu:
~MVWHUCTEPCTBOTO ja cnean peanusaumjata Ha eHepreTcknoT bunaHc 3a TekoBHaTa
rogmHa u LOKOJIKY € NoTpebHOo npeanara cooaBeTHUM Mepku Ha BnapaTta Ha Peny6bnuka
MakegoHuja."
CrasosuTte (7) n (8) cTtanysaat ctasosu (4) u (5).

YneH 4
Bo uneHoT 19-a no crtaBoT (1) ce goaasaaTt ABa HoBM cTaBa (2) u (3) Kou rnacaar:
.(2) BpaboTeHnTe BO PerynatopHaTa KOMUCMja 3@ eHepreTuka KOu BpLlaT MOMOLUHO-
TEXHUYKM paboTn MMaaT CTaTyC Ha MOMOLLUHO-TEXHUYKWN NEepCoHar.
(3) Ha NOMOWHO-TEXHUYKMNOT NMepcoHan Bo PerynaTopHa KOMMUCMja 3a eHepretuka, Ke
ce NpuMeHyBaaT onwTuTe NPonucK 3a paboTHn ogHocun.”

YneHn 5
Bo uneHoT 136 ctaBoT (3) ce MeHyBa M rnacu:
~VIHBECTUTOPOT € Ao/KeH KOH HGapareTo 3a M3aaBake Ha oaobpeHue 3a rpagere Ha
HOBW 3rpaguM WAM 3HauUTENIHa PEKOHCTpPyKuMja Ha MOCTOjHM 3rpaau, Kako COCTaBEeH
OEen Ha OCHOBHMOT MPOEKT Aa MpPWIOXW MOTBpAa OA4 TProBel, NMoeauHeL WUAW MpaBHO
nnue Koe noceayBa NMUEHLA 3a BpLUEHE Ha eHepreTcka KOHTposa CO Koja nmoTBpAyBa
AeKa MuHuMManHute 6Gaparba 3a eHepretcka eq@UKaAcHOCT KOM Ce CcoAapXXaHu BO
OCHOBHMOT MPOEKT Ce BO COrMMacHOCT CO MUHMMaNHUTE 6Gapatba 3a eHepreTcka
e(UKaCHOCT YTBpPAEHM BO MPaBWIHUKOT 04 CcTaBoT (8) Ha oBOj uneH. Tproseu
noeavHeL, WAM MpaBHO /MUEe KOe noceayBa JMUEHLA 3a BpLIEHe Ha eHepreTcka
KOHTpO/Na Hannaka HaJoOMECT 3a u3aaaeHaTa norspaa.”
CraBoT (4) ce MeHyBa 1 rnacu:
»I0 3aBpwyBawe Ha m3rpagbaTta Ha 3rpaan MNM Mo 3HauMTeNHa PEKOHCTPYKUMja Ha
MOCTOjHUTE 3rpaan, MHBECTUTOPOT € AosxeH Aa obe3bean ceptndukaTt 3a eHepreTckum
KapaKTepUCTUKM Ha 3rpagaTta U MCTMOT Aa ro nogHece BO MocTankaTa 3a CTaBake BO
ynoTpeba cornacHo 3aKoHOT 3a rpaaere. CepTudUKaT 3a EHEPreTCKU KapaKTEPUCTUKN
Ha 3rpagaTta ce obe3beaysa npen nsgasarbe Ha oaobpeHneTo 3a ynoTtpeba, ogHOCHO
npes W3roTByYBaHE€TO Ha M3BELUTAjOT 3a M3BpPLUEH TEXHWYKM npernen o4 HaAa30peH
WHXEHep, OAHOCHO nMpea [AaBakbeTO Ha W3jaBa 3aBepeHa Kkaj HoTap noA MoJsiHa
MaTepujasHa U KpUBMYHA OArOBOPHOCT 0A M3BEAYBa4yoT CO KOja TOj MOTBpAYyBa Aeka
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3rpagaTa, OAHOCHO rpajeXHaTta eanHuua € marpageHa BO COrnacHocT co oabpeHuneTo
3a rpagere M OCHOBHMOT MPOEKT MM NPOEKTOT Ha u3BedeHa coctojba, BO 3aBUCHOCT
o4 KaTeropujaTta Ha 3rpagarta.”

Bo craBoT (6) 360poBUTE: ,KOMNMjaTa oh u3jaBaTa Ao ctaBoT (3)” ce 3aMeHyBa co
36opoBuTe: ,norepaarta og crtasot (3)”.

Bo ctasoT (8) Touka 9) ce MeHyBa 1 rnacu:

“topMmaTa M coapxuHaTa Ha noTeBpAaTa CO Koja ce noTBpAyBa AeKa MWHUMANHUTE
6bapara 3a eHepreTcka e(puUKacHOCT KOM Ce COApPXXaHWM BO OCHOBHMOT MpPOEeKT ce BO
COrnacHoCT Co MMHUManHuTe bapara 3a eHepreTcka edumkacHocT”.

Mo ctasoT (8) ce aonasa HoB cTaB (9) KOj rnacwu:

»(9) MMHUCTEPOT ja NnponuwyBa MakCMMasiHaTa BUCMHA Ha HAAOMECTOKOT 3a nsgaBame
Ha noTBpaaTta oA ctaBoT (3) Ha OBOj YNeH, BP3 OCHOBA Ha MJOWTMHATA Ha KOpUCHaTa
noAHa nMOBpLWMHA Ha 3rpagute W KaTeropumte Ha 3rpagute onpejeneHu co
NpaBWIHUKOT o4 cTaBoT (8) oA oBoj uneH."

YneH 6
YneHoT 137 ce MeHyBa U rnacu:
(1) Co oBnactyBare 3a eHepreTCcku KOHTPOSIOp MOXe Aa Ce CTeKHe cekoe (hU3M4KOo
nvue ako r'm UCNoSIHYBa ClefHUTe YC/I0BU:
1) pa wMa HajManky BuUCOKO o6pa3oBaHMe BO obnacrta Ha rpaaexHuUWTBOTO,
apXuTeKkTypaTa, MalKWHCTBOTO UM eneKkTpoeHepreTuka (AnnsomMa 3a 3aBpLIeHO BMCOKO
obpazosaHune VII/1 nnn aunnoma cornacHo co bonorwckaTta geknapauuja HajManky co
180 kpeauTn cnopea eBponckMOT KpeauT TpaHcdep cuctem (EKTC));
2) Aa vMMa HajManky neTr roanHuW paboTHO WMCKYCTBO BO CTpykaTta Ha paboTum Ha
npoekTupare, HaA30p W OApXyBatbe Ha rpagexHum o6jekTn, ucnuTyBare Ha
€HepreTcKn WUau npouecHW MOCTPOjKU, BpLUEeHe Ha eHepreTCkuM KOHTPOSIN WUnu Apyru
eHepreTckn ycnyrm mnm paborta Ha CTPY4YHM WAW HAy4YHW AejHOCTM ofa obnacrta Ha
eHepreTukaTa;
3) Aa uvMma 3aBpweHo obyka 3a €eHepreTCcKM KOHTPOSIOp Kaj NpaBHUTE nua 3a
cnposefyBame Ha 06yKM 3a eHepreTCKn KOHTPOJopU U
4) NOMOXEH CTPYYEH UCMUT 3@ EHEPreTCKN KOHTPONOop.
(2) ®U3MUKOTO NMUE KOe Ce CTeKHasllo CO OBlaCTyBare 3a EeHepreTCkuM KOHTPOosIop
MOXe [a BpLMK eHepreTcka KOHTpoOJla camMo ako e BpaboTeHO Kaj Tprosey noeauHel,
WAW NPaBHO NNLE KOM Ce CTeKHane Co NMLUeHLa 3a BplUeHe Ha eHepreTcka KOHTpona.
(3) OBnactyBameTO 3@ eHepreTckM KOHTposiop o4 cTtaBoT (1) Ha OBOj YieH Baxwu 3a
nepuvog o4 TpW TrOAMHU, CO MOXHOCT 3@ NpoAO/KyBare 04 MO TPpWU TOAWHW.
OBnactyBareTO MOXe Aa ce MPOAO/IKM CaMO aKO €HEepreTCKMOT KOHTPOIOp YCMELHOo
3aBpwn obyka 3a YycoBplYyBarbe HA EHepreTckuTe KOHTPONOpU, COrfacHoO Co
NnpaBUSHUKOT o4 uyneH 135 o4 o0BOj 3aKOH. EHepreTtcknmoT KOHTPOJSIOp MOAHEecCyBa
bapare 3a npopo/kyBarwe Ha oBnactyBamweTo 30 AeHa npea UCTEKOT Ha POKOT Ha
BaXXHOCT Ha A06MEHOTO oBNnacTyBame.
(4) AreHumjaTa 3a eHepreTuka HajManky efHaw Ha Tpu roamHm objaByBa MOBUK 3a
n360p Ha NpaBHU NMuUa 3a CrpoBeayBare Ha 06YKM 3@ eHepreTCKM KOHTPOopKU, Kako
n 0bykn 3a ycoBpllyBarbe Ha eHepreTCckuTe KOHTPOSIOpM, BP3 OCHOBA Ha nporpaMaTta
3a obyka M nporpamMaTa 3a yCOBpLUYyBate Ha eHepreTcKMTe KOHTPOSIOpPU, U3rOTBEHM Ha
Ha4YMH NPONULLAH CO NMPAaBUIHUKOT o4 YneHoT 135 o4 0BOj 3aKOH.
(5) AreHuujaTta 3a eHepreTuka rm M3roTByBa W AoHecyBa nporpamMaTta 3a obyka wu
nporpamMaTa 3a YCOBpLUYBat€ Ha EHepreTCckUTe KOHTPONOpU HajaouHa Ao 31 oKTOMBpU
BO TEKOBHaTa roAvHa 3a HapeaHWOT nepuoa o4 HajMHOry Tpu roavHu. MNMporpamurte ce
ob6jasyBaat BO “Cnyxb6eH BecHMK Ha Penybnuka MakegoHuja” u Ha Beb cTpaHuuaTta Ha
AreHumjaTa 3a eHepreTuka.
(6) AreHumjaTa 3a eHepreTMka AOHeCyBa pelleHue 3a u3bop Ha npaBHUTE Nuua o4
CTaBoT (4) Ha 0BOj Y/IeH, KOEe € CO BaXHOCT 04, TpU roANHMN.
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(7) AreHuujaTa 3a eHepreTuMka BOAM eBuAeEHUMja Ha u3bpaHUTe npaBHM nNuua o4
cTtaBoT (4) Ha 0BOj 4neH u ncrata ja objaByBa Ha cBojaTa Beb cTpaHuua.

(8) MpaBHuTe nuua oa ctaBoT (4) Ha OBOj unleH ja cnpoBeayBaaT obykaTa 3a
€HEepreTCcKn KOHTPOJSIOPU COrnacHo npaBuUIHUKOT of uieH 135 oa oBOj 3akoH. 3a
3aBpweHaTta obyka npaBHUTE nvua o4 CTaBoT (4) m3gaBaaT yBeEpeHue 3a YChewHo
3aBpeHa obyka 3a eHepreTCkn KOHTposiop.

(9) MpaBHuTe nuua oa crtaBoT (4) Ha OBOj 4YieH ja cnpoBeayBaaT obykaTa 3a
yCOBpLYBare Ha eHepreTtCkM KOHTPOJSIOpM COrnacHoO npaBWAHMKOT oA uyneH 135 of
0BOj 3aKOH. 3a 3aBpleHaTa obyka 3a ycoBpllyBakbe nNpaBHUTE sivua of crtaBoT (4)
n3gasaaT yBepeHue 3a YyCrnewHo 3aBpuweHa obyka 3a ycoBpllyBakbe Ha €HepreTcku
KOHTpOSOp.

(10) ®opmMaTa, coap>XuUHaTa U HAYMHOT Ha MU34aBare Ha yBepeHueTo of ctasute (8) um
(9) rv nponuwyBa MUHUCTEPOT.

(11) MakcumanHaTta BMCMHA Ha HaAOMECTOKOT 3a y4yecTBO Ha obyka M MakCuMManHaTa
BMCMHA Ha HAAOMECTOKOT 3a yyecTBO Ha obyKka 3a ycoBpllyBake Ha €eHepreTckute
KOHTpPOSIOpU Ce onpejesyBa BO 3aBMCHOCT O MNPOCTOPHUTE U MaTepujanHuUTe yCOBM
KaKO W 3@ aHraxupare Ha CTPy4YHM nmua 3a cnpoBeayBakbe Ha 06yku u ce
onpepenysaaTt CO Tapu@HWUKOT LWITO ro AoHecyBa AreHuumjaTa 3a eHepretuka, a ro
oaobpysa Bnagarta Ha Penybnuka MakegoHuja."

YneH 7
Bo uneHot 137-a ctaB (18) anuHejata 5 ce MeHyBa un rnacu:
.82 Ma HajManky neT roavHun paboTHO UCKYCTBO MO AWNJIOMUpareTo, Ha paboTn Ha
npoekTuparwe, HaA30p U OApXYyBare Ha rpagexHu ob6jekTn, ucCnuTyBare Ha
€HepreTCKn WUAu nNpouecHW MOCTPOjKU, BpLUEeHe HA eHepreTCKM KOHTPOSN WUnu Apyru
eHepreTckn ycnyrm wmnam pabota Ha CTPYYHM WM HAyyHW AejHOoCTM of obnacrta Ha
eHepreTukaTa."
No anvHejaTa 5 ce noagaBa HOBa asniMHeja 6 KOja rnacu:
»~ Oa nocenysa yBepeHue 3a ycCrnewHo 3aBpweHa obyka 3a eHepreTcku KoHTposiop."

UYneH 8
Bo uneHot 137-6 ctae (1) Bo anuHejata 2 36opoBute: “npaktuyeH npumep” ce
3aMmeHyBaart co 36oposuTe: “npakTnyeH gen”.
CraBoT (3) ce MeHyBa 1 rnacu:
,BTOPMOT Aen o4 NCNUTOT Ce COCTOM OA4;:
- NpaKkTU4eH npumep u npawamwa Kou Tpeba KaHAMAATOT Aa M OAroBOpU Bp3 OCHOBA
Ha aHanu3a U pellaBarbe Ha NPaKTUYHMOT NpPUMeEpP U
- CnpoBeAyBame Ha eHa eHepreTcka KOHTposia, Co NpuMeHa Ha codTBepcka anaTtka
Koja e BO COrlacHOCT CO MeTojonorujata 3a nMpecMeTka Ha eHepreTcku
KapakTepPUCTMKMU Ha 3rpaauTte o4 NpaBUHUKOT oA uneH 136 ctaB (8) o4 0BOj 3aKoH,
n3paboTka Ha Wu3BeWTaj 3@ CrnpoBeAeHaTa €eHepreTrcka KOHTpo/sla M OAroBOp Ha
npawara."

Ynen 9
Bo uneHoT 137-B BO cTtaBoT (3) 360poBuTe: "Bpwn N" ce 3amMeHyBaaT co 36opoBuTte:
,OnpeaenyBa MecTO 3a BpLIEHE HAa eHepreTcka KOHTpOJia M ro BpLUM OLEHYBaHEeTO Ha
KaHAMAaToT BO BPCKA CO BTOPMOT Aen o4 UCMUTOT oA uneH 137-6 ctas (3) anuHeja 2
04 OBOj 3aKOH u Bpwun.“
Bo crasoTt (7) 36opoBute: ,6p0jOT Ha M3roTBEHW Npawama U MPaKTUYHU MpUMepH,
KakKoO UM C/oXeHoCTa Ha MaTepujata® ce 3amMeHyBaaT co 36oposute: ,6pojoT Ha
KaHaMAaTWU KOW ro nonaraaTt UCnNMToT o4 yuneH 137-6 cTtas (3) anvHeja 2 o4 0BOj 3aKOH
n 6pojoT Ha BepuduUMpaHM, pPEeBUAMPAHU W U3FOTBEHM Mpawarba WU MNPaKTUYHK
npumepn.”
Mo ctasoT (8) ce aoaasa HoB cTaB (9) kOj rnacu:
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»(9) WcnnataTa Ha HagOMECTOKOT Ha 4fneHoBuTe Ha Komucmjata oa ctaB (2) Ha 0BOj
YNeH ce BPLWW O CMeTKaTa Ha COMCTBEHU NpuUxoanm Ha MUHUCTEPCTBOTO 3a eKOHOMMU]a,
O/ ynnaTeHuTe CpeAcTBa o4 KaHAuAaTuUTe Kowu nonaraT nenut."

Ynen 10
Bo uneH 137-r no ctaBoT (1) ce gonasa HoB cTaB (2) KOj rnacu:
»~(2) Mo wnckny4dyok o craB (1) Ha 0BOj uneH, 3a noTpebute on cnpoBeAyBakbe Ha
eHepreTckaTa KOHTpona u u3paboTka Ha M3BELWTAjOoT 3a CrnpoBeAeHaTa eHepreTcka
KOHTpO/ia, KaHamaatTuTe MoXe JAa ja KopuctaT codTBepcka anaTka 3a eHepretcka
KOHTpONla WTO ja nocegyBaaT NpaBHWUTE nuua 3a cnpoBeayBakbe Ha 06yku 3a
€HepreTcKn KOHTponopu of vneH 137 ctas (4) Ha 0BOj 3aKOoH".
CrasoT (2) k0j cTaHyBa cTtaB (3) ce MeHyBa W rnacu:
»CTPYYHMOT UCNUT 3@ eHEepPreTCKN KOHTPOJIOp Ce crpoBeayBa BO deBpyapcKka, jyHCKa u
OKTOMBpPMUCKa UCNUTHa cecnja."

YneHn 11

Bo uneHoTt 137-n BO cTtaBoT (1) 36opoBuTe:,NpakTMiYeH NpuMep" ce 3aMeHyBaaT Co
36opoBuTe: ,NpakTuyeH gen".
CraBoT (2) ce MeHyBa W rnacu:
,BTOPMOT aen on ncnutoT of uneH 137-6 ctas (3) anvMHeja 1 o4 0BOj 3aKOH ce rnoJsiara
WUCTMOT AEH MO YyCrnewHo nonarake Ha npeuoT gen."
Bo crtaBoT (4) 36opoBuTe: “aABe ce cAnMYHW” ce 3aMeHyBaaT co 36opoBuTe: ,ABe ce
C/TMYHMN CO TOYHUOT oAroBop".
CraBot (7) ce MeHyBa 1 rnacu:
,BTOPMOT Aen o4 NCNUTOT Ce COCTOM OA4;:
1) pewaBarwe Ha nNpakTU4YEeH nNpuMep U ojroBaparbe Ha nMeT npawama Kou
npousnerysaart o4 NPakTUYHUOT MPUMEP U pelleHNEeTO Ha MPaKTUYHUOT NpuMmep, Npu
LWTO Cekoe npaware o4 NMPaKTUYHMOT NpUMep MMa NET MOXHWM ONuMK Ha OAroBop, o4
KOM efHa e TOo4YHa, ABe Ce C/IMYHU CO TOYHMOT OAroBOp, AoAeKa ABe Ce HETOYHU U
LLeSI0CHO CMPOTUBHU Ha TOYHMOT OArOBOP U
2) cnpoBeayBake Ha eAHa eHepreTcka KOHTposia, CO NpUMeHa Ha codTBepcKka anaTka
Koja € BO COMMacHOCT CO MeToAdosorujata 3a nMpecMeTka Ha EeHepreTcku
KapakTepPUCTMKMU Ha 3rpaauTte o4 NpaBUIHUKOT oA uneH 136 ctaB (8) o4 0BOj 3aKoH,
n3pabotka Ha wu3BewWwTaj 3a cnpoBefeHaTa e€eHepreTcka KOHTpo/sa M OAroBOp Ha
npawama."
CraBoT (8) ce MeHyBa 1 rnacu:
,BTOpMOT aen oa ucnutoT oA YneH 137-6 crtas (3) annHeja 2 o4 0BOj 3aKOH Ce COCTOM
o4 noceTa Ha 3rpajga waM rpagexHa eauHuua wn npubupambe Ha nogaTtoun 3a
nobueHaTa 3rpaga wmnuv rpagexHa egmHuua, BHecyBare M 06paboTka Ha noaatouu BO
cooaBeTHa codTBepcKa anatka, NoAroToBKa Ha W3BELWTaj 3a CnpoBejeHa eHepreTcka
KOHTpONa 1 Npe3eHTMpare Ha UCTUOT m3BeLwwTaj."
CraBoT (9) ce MeHyBa 1 rnacu:
»YCNOB 3a nonararke Ha BTOPMOT Aen o4 UCNUToT oA yneH 137-6 ctas (3) anuHeja 2 o4
O0BOj 3aKOH € KaHAMAATOT Aa ro MoJsioXu BTOPUOT Aen o4 UCNUTOT of vneH 137-6 cras
(3) annHeja 1 oa oBOj 3aKOH."
Mo ctasoT (9) ce nogasaat net HoBW cTtaea (10), (11), (12), (13) n (14) kon rnacart:
»(10) KaHAnMAaTOT KOj ro nosioXun BTOPMOT Aen o4 UCNUTOT oa yvneH 137-6 ctas (3)
anuvHeja 1 oa oBOj 3aKOH MMa ob6Bpcka BO pok oA 15 paboTHuU ageHa:
- [a cnpoBefe eAHa eHepreTcka KOHTpoJsia Ha 3rpaja Win rpagexHa eauHuua.
Jlokaumjata Ha 3rpagata WM rpagexHata eaHumua KaHauaaTtoT ja aobuBa of
KoMmucmnjata 3a Bepudukaumja, HajaouHa asa paboTHM AeHa o4 AEHOT Ha yCnewHo
nonarakwe Ha BTOPWUOT Aen o4 UCnuToT of uneH 137-6 ctaB (3) anuHeja 1 oa 0BOj
3aKoH. [lpetctaBHUK on Komucujata rm npugpyxysa KaHAMAaTUTE NpM nocetata Ha
nokauujata Ha 3rpagaTta unum rpagexHarta eaguHuua;
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- 0@ W3roTBM M3BELUTAj 3a CNpoBeAeHaTa eHepreTcka KOHTpona, NMpu LWTO Ke KOPUCTU
coofBeTHa copTBepcKka anaTka u

- Aa ro A0CTaBM U3BELWITAjoT 3a CnpoBejeHaTa eHepreTcka KoHTpona Ao KomucujaTta 3a
Bepudmrkaunja, Bo xaptneHa gopma.

(11) KanauaatoT nMa obBpcKka HajaouHa BO poK o4 TpW AeHa Nno A0CTaByBaHETO Aa ro
npe3eHTMpa U3BeLWTajoT 3a CnpoBejeHaTa eHepreTcka KoHTpona npen KomucujaTta 3a
BepudmnKkaumja n ga oaroBapa Ha npallarbata Kou Ke My rm noctaBu Komucmjata 3a
Bepudmkaumnja. Komucujata 3a Bepudukauumja My noctaByBa Ha KaHAMAATOT neT
npawarma KoM Cce BO BpCKa CO M3BELWTAjoT 3a CrnpoBejeHaTa eHepretcka KOoHTpona
KaKo M CrpoBeayBaHEeTO Ha eHepreTckarta KoHTpona.

(12) Komucmjata 3a Bepudumkauuja ro oueHyBa Npe3eHTMPaHMOT M3BeLTaj 3a
cnpoBejeHaTa eHepreTcka KOHTpo/sia W OAroBOpuMTE Ha nMpawakarta, CcornacHo
npaBuHMKOT o4 ctaBoT (3) o4 oBOj uneH. Cekoe npawake MMa Tpu ONuUMKM Ha
OAroBOp, 04 KOW efHa e TOYHa, eaHa e NOMasiky TO4Ha U eHa € HeToYHa.

(13) Ce cMeTa geka KaHAWAATOT ro MOJSIOXWA BTOPUOT Aen o4 UCMUTOT oA yvneH 137-6
ctaB (3) anuHeja 2 o4 0BOj 3aKOH ako NOCTUrHan HajMmanky 70% o4 BKYNHWOT 6poj
npeaBnaeHn NoeHn co oaroBaparbe Ha npawamaTta oa ctaB (12) o4 0BOj YneH.

(14) PesynTtaTuTe o4 NonarakeTo Ha BTOPMOT Aen o4 UCNUTOT oA vneH 137-6 ctas (3)
anuHeja 2 on 0BOj 3aKOH ce ob6jaByBaaT Ha MHTEpPHET CcTpaHuuata Ha MMHUCTEpPCTBOTO
3a eKoOHOMMja BO pOK oA Tpu paboTHM AeHa o4 AEeHOT Ha Npe3eHTupame Ha U3BewTajoT
3@ CnpoBeAeHaTa eHepreTcka KOHTpOJla WM OAroBapareTo Ha Mpawakata Kou ce BO
BpCKa CO UCTMOT mnasewTaj.”

YneH 12
Bo uneHnot 137-j ctaBoT (3) ce MeHyBa W rnacu:
»,fonararkeTto Ha BTOPMOT Aesl 04 CTPYYHMOT UcnuT o4 vneH 137-6 ctas (3) anvHeja 1
04, OBOj 3aKOH Ce BpLM CO pellaBarkbe Ha NPakTUYHUOT NpUMEp U oAroBaparbe Ha neT
npawarma KOW npousnerysaat 04 MPaAKTUYHUMOT MpuUMeEp, BO BWUA HA €SIeKTPOHCKO
peweHune (BO HAaTaMOLIHNOT TEKCT: e/IeKTPOHCKM NMpakKTuyeH npmmep).”
Bo crasot (8) 36oposute: “2015 roauHa"™ ce 3aMeHyBaaT co 36oposute: “2016
roguHa“.
Bo crtasoT (9) no 36opoBuTe: ,BTOPMOT Aen o4 UCNUTOT' ce goaasaaTt 36oposute: ,Koj
ce ogHecyBa Ha MNpPakTUYHWOT nMpuUMEp U nMpawakarta KOW npousseryesaat o4
NPakTUYHUOT Npumep".

YneHn 13
Bo uneHoTt 137-n Bo ctaBoT (5) no 36opoT ,Aeka" ce pgopasaaT 36opoBuTe: ,NPBUOT
aen on".
CraBoT (6) ce MeHyBa 1 rnacu:
»BKYMHOTO Tpaewe Ha BPeEMETO OMnpeaesieHo 3a pellaBaktbe Ha NPakKTUYHUOT NpuMep u
OAroBOp Ha nNpalararta o4 BTOPMOT Aen o4 McnutoT o4 vneH 137-6 ctas (3) annHeja 1
0/, 0BOj 3aKOH M3HecyBa 120 MUHYTKN.”
Bo ctasoT (7) 360poT ,MCcnmnTOT" Ce 3ameHyBa co 36opoBute: ,BTOPMOT Aes 04 UCAUTOT
oA uneH 137-6 ctaB (3) annHeja 1 oa 0BOj 3aKOH."
Mo ctasoT (7) ce aoaasa HoB cTaB (8) kOj rnacu:
»(8) KaHanaaTtoT KOj He ro nonoXwsa BTOPUOT Aen 04 UCMUTOT Ce CMeTa AeKka He ro
nonoxwmn ncnmtot."

YneH 14
Bo uneHoT 138 no ctasoT (8) ce aoaasaart ABa HoBM cTaBa (9) mn (10) Kou rnacar:
»(9) 3a HOBM 3rpaan U rpafexHn eanHULUM Kako M 3a 3rpaan u rpageXxXHu eanHuuUm Kou
6une npeaMeT Ha 3HauYUTE/IHA PEKOHCTpPyKUMja, onpeaeneHn co NpaBUIHUKOT 04 YNeH
136 cTtaB (8) oa 0BOj 3aKOH, TproBeu noeaWHeL, WM MpaBHO NMUE Koe rnoceayBsa
NUUEHLUA 3a BpLUEHE Ha eHepreTcka KOHTposa uM3aaBa cepTUdUKAT 3@ eHepreTckuTte
5
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KapakTepUCTMKM Ha 3rpajata Bp3 OCHOBA Ha Mnoaatoun o4 OCHOBHWOT MPOEKT,
NpoeKTOT Ha wu3BeAeHa cocTojba m opobpeHneTo 3a rpagere, Kako W BM3yesiHa
KOHTpO/sia Ha 3rpagarta. Tprosew noeauHel Wan NMpaBHO NuUe Koe noceayBa NuMueHua
3a BplUEHe Ha eHepreTcka KOHTpoOsa Hanjlaka HaZoOMecCT 3a M3JaAeHWoT cepTudukar
3@ eHepreTCKM KapakKTepuCTUKM Ha 3rpaja 3a HOBM 3rpaan M rpagexXHu eauHULM Kako
W 3a 3rpaaun v rpagexHun eauHuum Kov bune npegMeT Ha 3Ha4YMTENHA PeKoHCTpyKumja.
(10) MUHMCTEpOT ja NnponuwyBa MakCMMasiHaTa BUCMHA Ha HaAOMeCTOKOT 3a nsgaBame
Ha cepTudMKaT 3a E€eHepreTCKUTe KapakKTepucTUKM Ha 3rpaga, Bp3 OCHOBa Ha
NJOWTUHATA Ha KOpUCHaTa NoAHA MOBPLUMHA Ha 3rpaguTe U KaTeropMuTe Ha 3rpagurte
onpeneneHun co NpaBUIHUKOT o4 yYneH 136 ctaB (8) o4 0BOj 3aKOH."

CraBoT (9) Kkoj cTaHyBa cTaB (11) ce MeHyBa 1 rnacu:

»,1Pproeel noeauMHel, WX MNpaBHO /uUe Koe noceayBa JiMUEHUA 3a Bplere Ha
€HepreTcka KOHTpoO/la 3a M3BpLUEHATa eHepreTcka KOHTpoJsia corsiacHo vneH 134 crtas
(2) nunen 136 ctaB (5) oa oBOj 3akoH M cTaB (8) o4 OBOj Y/leH Hannaka HagomecT."
Mo ctasoT (11) ce noaasa HoB cTaB (12) KOj rnacu:

»(12) BnagaTta Ha Penybnunka MakegoHuja, Ha npeanor Ha MMHUCTEpPOT ja nponuiyBsa
MaKCMMasiHa BMCMHA Ha HAAOMECTOKOT 3a M3BpLleHaTa eHepretcka KOHTpona, Bp3
OCHOBa Ha nNjaoWwTMHATaA Ha KOpUCHaTa NoAHa NOBpPLIMHA Ha 3rpaguTe U KaTeropuute
Ha 3rpaauTe onpeneneHn co NpaBUIHUKOT o4 4YieH 136 cTtaB (8) o4 0BOj 3aKoH.”

YneH 15
Bo uneHoT 150 BO ctasoT (2) no 36oposute: ,Bnagata Ha Penybnnka MakegoHuja® ce
Aopasaart 36opoBuTe: ,Ha nNpeasior HA MUHUCTEpPOT .
Bo crasoT (3) no 36oposuTe: ,Bnagata Ha Penybnuka MakepoHuja“ ce popasaaTt
36opoBuTE: ,Ha Npeanor Ha MMHUCTepoT."

YneH 16
Bo uneHot 157-r crtaeB (8) 36oposBuTe: ,6p0OjOT Ha M3roTBEHM nNpallamka Kako u
CNoOXeHoCTa Ha MaTepujaTa" ce 3ameHyBaaT co 36oposuTte: ,6pojoT Ha KaHAMAATU U
6pojoT Ha BepudUUMpaHN, peBUANPAHU U N3FOTBEHW Mpallama".
Mo ctasoT (9) ce goaasa Hos cTtaB (10) koj rnacu:
»(10) UcnnataTta Ha HAaAOMECTOKOT Ha uneHoBuTe Ha Komucumjata og ctas (2) o4 OBOj
yneH U yneH 157-m cTtaB (3) 04 OBOj 3aKOH Ce BpPWMW 04 CMeTKaTa Ha COMCTBEHU
npuxoam Ha MMHUCTEPCTBOTO 3@ eKOHOMMja, 04 ynjaTeHuTe CpeacTBa o4 KaHaAuaaTuTe
Kou nonarat mcnut."

Ynen 17
Bo uneHoT 157-n Bo ctaBoT (1) 36opoBuTe: “aABe ce cAnYHKM” ce 3aMeHyBaaT Co
36opoBuTEe: “ABE Ce CIMYHKU CO TOYHUOT oaroBop”.

YneH 18
Bo unen 197 ctaBoT (1) ce MeHyBa W rnacwu:
»0 NCKNy4yoK og uneHoT 82 cTtaB (1) Ha OBOj 3aKOH TapudHM NOTPOLLIYBaYMn ce:
1) Manu noTpowyBaun Ha efeKTpUYHa eHepruja, Co NoTpowyBayka Ha enekTpuyHa
eHepruja Bo 2015 rognHa Haa 1000 MWh, go 30 jyHn 2016 roavHa;
2) Manu noTpowyBayn Ha enekTpuyHa eHeprmja, co MOTpOWYyBaykKa Ha enekTpuyHa
eHepruja Bo 2016 rognHa Hag 500 MWh, go 30 jyHn 2017 rogunHa;
3) Manu noTpowyBayn Ha enekTpuMyHa eHeprmja, co MOTPOLIyBaykKa Ha enekTpuyHa
eHepruja Bo 2017 roanHa Hag 100 MWh, go 30 jyHu 2018 roaunHa;
4) Mann NOTpOWYyBayM Ha efieKTpUYHa eHepruja, Co noTpowyBayka Ha enekTpuyHa
eHeprunja Bo 2018 rogmnHa Haa 25 MWh, ao 30 jyHu 2019 rognHa m
5) AOMaKuMHCTBaTa M CUTE OCTaHaTM Manu MOTPOLWYBayM Ha e€NeKTpUUYHa eHepruja, Ao
30 jyHn 2020 rognHa."
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Bo ctaBsoT (4) 360opoBute: “31 aekemepun 2014" ce 3ameHyBaat co 36oposute: “30 jyHHn
2020".
Bo crtasoT (5) 360poBute: “1 janHyapu 2015" ce 3ameHyBaaT co 36oposute: “1 jynm
2020".

YneH 19
Bo uneHoT 198 BO cTtaBoT (2) 360poBuTe: “31 anekemBpu 2014" ce 3aMeHyBaaT Co
36opoBute: “30 jyHn 2020".

YneHn 20
Oapenbute oa uneHoBuTe 1 U 3 04 OBOj 3aKOH Ke OTMOYHAT Aa ce npuMeHyBaaTt og 1
jaHyapu 2015 roauvHa.
Onpenbute on uneH 136 ctaBoBu (3) n (4) yTBpAEHM BO 4YfieH 5 o4 0BOj 3aKOH Ke
OTrMoYyHaT Aa ce npuMmeHysaat o 1 jaHyapw 2015 rogunHa.
Ha 3ano4yHaTmuTe noctanku 3a gobumBare Ha oaobpeHue 3a rpagere WM 3HauyuTenHa
PEKOHCTPYKLMja Ha 3rpaan Unu rpaaexHun eamHmum ao 1 jaHyapu 2015 roauHa ke ce
npuMeHyBaaT oapenbute og 3aKOHOT 3a eHepreTuka (,Cnyxb6eH BeCHMK Ha Penybnuka
MakepoHuja® 6poj 16/11, 136/11, 79/13, 164/13 n 41/14).
Onpenbute op uneHosute 6, 7, 8, 9, 10, 11, 12, 13, 16 u 17 oa 0BOj 3aKOH Ke
oTno4yHaT ga ce npmMmeHyBaat o4 5 aekemepu 2014 roguHa.
Oapenbata oa uneH 138 ctaB (9) yTBpAeHa BO usieH 14 oa OBOj 3aKOH Ke OTMOYHe Aa
ce npuMmeHyBa o 1 jaHyapu 2015 roguHa.

YneH 21
MponucuTe yTBpAEHW BO OBOj 3aKOH Ke ce AOHecaT BO pOK He MoAo/r oa TpU Meceum
04 AEeHOT Ha B/ierysame BO CU/la Ha 0BOj 3aKOH.

YneH 22
PerynupaHunte gorosopu 3a kyrnonpogaxba Ha enekTpuyHa eHepruja 3a notpebute Ha
TapudHUTE NOTPOLIYBaAyM, CKIYYEHU [0 AEHOT Ha BfleryBakbeTo BO CW/a Ha OBOj
3aKOH, Ke ce npuMeHyBaaT 4o 30 jyHu 2020 roauHa.

UYneH 23
PerynatopHaTta KOMUCMja 3@ eHepreTMka Ke rm ycornacu nponucute co ogpeabata oa
yneH 197 yTBpAeHa BO 4ieH 18 o4 0BOj 3aKOH U co oapeabaTta oA yneH 198 yTBpaeHa
BO 4uieH 19 on oBOj 3akoH, BO pok o 30 geHa o4 AEHOT Ha Bneryeame BO Cuia Ha
OBOj 3aKOH.

UYneH 24
Ce oBnactyBa 3akoHoAaBHO-npaBHaTa komucumja Ha CobpaHueTo Ha Penybnuka
MakenoHuja aa yTBpAM NpevYncTeH TeKCT Ha 3aKOHOT 3a eHepreTuka.

YneH 25
OBOj 3aKkoH Bfneryea BO Cuia OCMWOT AeH oA AeHOT Ha objaByBaweTo BO ,CnyxbeH
BeCHWK Ha Penybnnka MakenoHuja“.
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Opening Letter
in Case ECS-2/15

By the present Opening Letter, the Energy Community Secretariat (“the Secretariat") initiates
dispute settlement proceedings against former Yugoslav Republic of Macedonia for non-
compliance with Article 33 Directive 20 09/72/EC" read in conjunction with Annex | of the Treaty.

Under the Dispute Settlement Procedures, the Secretariat may initiate a preliminary procedure
against a Party before seeking a decision by the Ministerial Council under Article 91 of the Treaty.
According to Article 12 of these Rules, such a procedure is initiated by way of an Opening Letter.

According to Article 10(2) of the Dispute Settlement Procedures, the purpose of the procedure
hereby initiated is to establish the factual and legal background of the case, and to give the Party
concerned ample opportunity to be heard. In this respect, the preliminary procedure shall enable
former Yugoslav Republic of Macedonia either to comply of its own accord with the requirements
of the Treaty or, if appropriate, justify its position. In the latter case, former Yugoslav Republic of
Macedonia is invited to provide the Secretariat with all factual and legal information relevant to the
case at hand within the deadline set at the end of this letter.

l. Background and Facts
a. The electricity sector

The electricity sector in former Yugoslav Republic of Macedonia operates under the provisions of
the Energy Law of 2011, as amended several times and most recently in October 2014.? The
Energy Law at the time of its adoption envisaged gradual opening of the electricity market, taking
into account then existing market conditions and the specific roles and inherited features of key
market participants. The Law defines a set of secondary legislation to be developed within
specified timeframes.

The Energy Regulatory Commission (ERC) has been active since 2003. A set of regulatory rules
has been adopted under the Energy Law, including the Market Rules from February 2014,°
amended twice since then, obliging all customers except small enterprises and households, to
purchase electricity on the competitive market.

The key players in the electricity market are the state-owned incumbent utility Elektrani na
Makedonija AD (ELEM) and EVN Makedonija AD. ELEM owns the majority of generation plants,
namely two TPPs and eight HPPs, with a total installed capacity of 1380 MW. ELEM also operates

! Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning common
rules for the internal market in electricity.

2 Energy Law, Official Journal of R. Macedonia, No.16/11, 136/11, 79/13, 164/13, 41/14 and 151/14.

® Energy Regulatory Commission, Market Rules, No.01-481/1, 17.02.2014
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a small distribution network through which it supplies 73 industrial customers with some 80 GWh
per year. The Austrian utility EVN holds 90% of shares in EVN Makedonija, the owner of most of
the distribution assets and supplier of 98% of all sales to so-called “tariff customers”. All household
customers in the country and more than 99,9% of all non-household customers are connected to
the distribution system of EVN Makedonija.

In addition there are independent power producers: the oil-fired TPP Negotino with 210 MW
installed capacity, and two gas-fired CHPs with total 260 MW of installed capacity.

The transmission network is operated by AD Makedonski Elektroprenosen Sistem Operator
(MEPSO), a state owned company responsible for electricity transmission, electric power system
control and balancing. MEPSO also performs the functions of a market operator.

Currently, there are 51 registered traders with valid licenses issued by ERC and 7 licenses for
supply of electricity to end customers. The supply licenses for incumbent suppliers (EVN
Makedonija and ELEM Energetika) extend to public service obligation to supply tariff customers by
the end of 2014, and subsequently afterwards to supply of last resort.

b. Eligibility and market opening

The Energy Law from 2011 defines eligible customers as customers that purchase energy from
generators, suppliers or trades at their own preference, and small electricity customers as
“enterprises with less than 50 employees and total annual income or total assets less than 10
milion EUR in MKD counter value, excluding the energy generators and transmission and
distribution system operators.”

Article 82 of the Energy Law of 2011 stipulates that all electricity customers shall be deemed
eligible, but all of them (except the customers connected to the high voltage grids that were
already eligible according to the previous Energy Law) will in practice obtain the eligibility status
when certain secondary legislation enters into force.® Households were to be captive until 31
December 2014.° Captive customers are defined in Article 197(7) of the Law, as “customers who
purchase electricity under stipulated terms and conditions and prices, and cannot select the
electricity supplier at their own preference.” The eligible customers shall sign an electricity supply
contract. Article 82(5) authorizes the relevant system operator to discontinue delivery of electricity
to customers without electricity supply contracts signed, except to households and small
customers that shall be supplied by the electricity supplier of last resort.

* Article 3 Energy Law 2011

® The secondary legislation referred to in Article 197(1) Energy Law 2011 covers: Electricity Supply Rules,
Rules on Electricity Supply of Last Resort, Electricity Price-Setting Regulation for Supplier of Last Resort,
Electricity Market Code and Tariff Systems for electricity transmission/distribution and services provided by
the electricity market operator

® Article 197(1) Energy Law of 2011
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The supplier of last resort is defined as an electricity supplier that provides a public serwce of
electricity supply to households or small customers in cases stipulated in the Energy Law,” and a
procedure under which households or small customers can obtain the right to be supplied by the
electricity supplier of last resort.® The supplier of last resort is under an obligation to purchase
electricity to address the demand of households and small customers that have decided to be
supplied by it.° It shall have a contract with the generator that is in charge with a public service
obligation to provide electricity to address the demand of households and small customers. The
contract shall be approved by the ERC' and generation for these purposes is considered a
regulated activity."' Moreover, the price at which the supplier of last resort sells electricity to the
captive customers is also regulated.'

The opening of the electricity market was initiated in May 2007 when all electricity customers
connected to the transmission network started to buy electricity for satisfying 55% of their needs at
the open electricity market at unregulated conditions. As from 1 January 2008, these customers
started to cover fully their electricity needs at the open electricity market. When in 2012, the TSO
and the DSO started to buy electricity for covering their losses on the market, approximately 40%
of the market was liberalised."

While according to Article 57 of the Market Rules the small customers and the households were
entitled to opt for being supplied as tariff customers or to purchase from a supplier of their choice,
Article 131(2) of the Market Rules stipulated that the households remain captive until 31 December
2014 and they buy electricity from the supplier of tariff customers at regulated conditions. The list
of eligible customers which do not fall in the category of small customers is published by MEPSO
by 30 April each year and communicated to distribution network operators. These eligible
customers are obliged to negotiate the supply contract within 60 days in the market.

When ERC adopted Market Rules in 2012, an obligation to purchase electricity on the competitive
market - starting from 1 January 2013 - was imposed on all customers, except small enterprises
and households. With the amendment of the Market Rules this deadline was postponed until 1
October 2013 and this was repeated with the adoption of Action plan for liberalization of the
electricity market adopted on 30 September 2013. The Action plan established 1 April 2014 as a
date for liberalization of the electricity market for all electricity customers except households, and 1
January 2015 as a date for liberalization of the electricity market for all electricity customers,
including households. It further imposed strict obligations of key market players in order to ensure
smooth opening of retail market for customers connected to the distribution network.

! ! Article 3 Energy Law of 2011
® According to Article 28 of the Energy Law of 2011 ERC is in charge of adopting the Rules on Electricity
Suppiy of Last Resort for Households and Small Consumers
Artlcle 80(1) Energy Law of 2011
? Article 66 Energy law of 2011
1 , Article 4(4) Energy Law of 2011
Art:c!e 22 Energy Law of 2011
® ERC, Action Plan for liberalisation of the electricity market, 30.09.2013

Bank | Raiffeisenlandesbank
3 IBAN | AT953200000015102825
BIC RLNWATWW



‘ Energy Community

Energy Community Secretariat
Am Hof 4, Level 5, 1010 Vienna, Austria

+43 (0)1 535 2222
contact@energy-community.org
www.energy-community.org

Phone
Email
Web

In former Yugoslav Republic of Macedonia eligible customers are not allowed to switch back to
regulated supply. Small customers became also eligible - after the secondary legislation listed in
Article 197(1) of the Energy Law was adopted by ERC - but they were given an option until the end
of 2014 to stay with the incumbent supplier or to switch, and all of them chose the first option. For
those who decided to switch, a supplier of last resort was nominated.

c. Legislative changes

While all the above mentioned changes regarding the eligibility and market opening were done
through secondary legislation, i.e. amendments to the Market Rules and acts of the ERC, the
Ministry of Economy, supported with the EU funded assistance team, has been working on aligning
the Energy Law with the Third Energy Legislative Package. The work involving all stakeholders
from the country with the support of EU funded technical assistance and the Energy Community
Secretariat had its aim to draft first version of legislative documents for public consultations by mid
2014. The Consultants prepared a gap analysis and a draft Energy Law, a version of which was
sent to the Secretariat for a review in September 2014.

In the meantime, while work on drafting a Third Energy Package compliant Energy Law was
ongoing, the Government proposed and the Parliament adopted amendments to the existing
Energy Law on 13 October 2014 postponing full market liberalisation of the electricity market until
2020. Protecting customers from dramatic price increases was submitted as a rationale behind this
action. According to the explanation of the Government, accompanying the proposed
amendments, if all small customers would choose their supplier of electricity, the price would have
to increase for approx. 20,67%. According to the documents accompanying the amendments, if the
liberalisation would not be postponed, the [incumbent] supplier, EVN would not be able to meet its
obligations towards AD ELEM and MEPSO which may cause disruption of security of supply of
electricity.

The phases at which the liberalisation, i.e. the mandatory opening of the electricity market in
former Yugoslav Republic of Macedonia is to proceed are to be found in Article 18'° of the
amendments. This article stipulates that as an exception to Article 82(1) of the Energy Law —
according to which all customers shall be deemed eligible - the following categories of customers
remain captive, i.e. without a right to choose their supplier:

1) small customers of electricity, with electricity consumption over 1000 MWh in 2015, until
June 30, 2016;

2) small customers of electricity, with electricity consumption, more than 500 MWh in 2016,
until June 30, 2017;

3) small customers of electricity, with electricity consumption over 100 MWh in 2017, until
June 30, 2018;

14 Official Journal No.151, 15.10.2014
15 amends Article 197(1) of the existing Energy Law of 2011
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4) small customers of electricity, with electricity consumption over 25 MWh in 2018, until June
30, 2019 and
5) all households and other small customers of electricity, until June 30, 2020

On 10 October 2014, after the Secretariat has been informed about the draft amendments
submitted by the Government to the Parliament, a letter was sent to the Minister of economy
expressing concerns about the incompliance of the proposed amendments and urging their
withdrawal from the Parliament. In absence of any response from the Macedonian authorities, and
the fast adoption of the amendments by the Macedonian legislator, given the importance of the
delayed market opening the Secretariat decided to initiate the present proceedings under Article
90 of the Treaty.

. Relevant Energy Community Law

Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute Settlement
under the Treaty (‘Dispute Settlement Procedures”)'® as “a Treaty obligation or [...] a Decision
addressed to [a Party]’. A violation of Energy Community Law occurs if “[a] Party fails to comply
with its obligations under the Trealy if any of these measures (actions or omissions) are
incompatible with a provision or a principle of Energy Community Law” (Article 2(1) Dispute
Settlement Procedures).

Article 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfiiment of the
obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy
Community’s tasks. The Parties shall abstain from any measure which could jeopardise the attainment
of the objectives of the Treaty.

Article 10 of the Treaty reads:

Each Contracting Party shall implement the acquis communautaire on energy in compliance with the
timetable for the implementation of those measures set out in Annex |.

Article 11 of the Treaty reads:"’

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean (i) the Directive
2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules
for the internal market in electricity [...]

'® Procedural Act No 2008/01/MC-EnC of 27.06.2008

' Article 11 EnCT has been amended by Decision of the Ministerial Council of the Energy Community
D/2011/02/MC-EnC and it introduces an obligation for the Contracting Parties to adopt Directive 2009/72/EC
and Regulation (EC) No714/2009 by 1 January 2015. By then, the Contracting Parties have to comply with
Directive 2003/54/EC and Regulation (EC) No 1228/2003.
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Annex | to the Energy Community Treaty reads in paragraph 2:

2. Each Contracting Party must ensure that the eligible customers within the meaning of the
European Community Directives 2003/54/EC and 2003/55/EC are:

(i from 1 January 2008, all non-household customers;
(i) from 1 January 2015, all customers.

Article 3(3) of Directive 2009/72/EC (“Public service obligations and customer protection”) reads:

3. Contracting Parties shall ensure that all household customers, and, where Contracting Parties deem
it appropriate, small enterprises, (namely enterprises with fewer than 50 occupied persons and an
annual turnover or balance sheet not exceeding EUR 10 million), enjoy universal service, that is the
right to be supplied with electricity of a specified quality within their territory at reasonable, easily and
Contracting Parties States may appoint a supplier of last resort. Contracting Parties shall impose on
distribution companies an obligation to connect customers to their grid under terms, conditions and
tariffs set in accordance with the procedure laid down in Article 23(2). Nothing in this Directive shall
prevent Contracting Parties from strengthening the market position of the domestic, small and medium-
sized customers by promoting the possibilities of voluntary aggregation of representation for this class
of customers.

The first subparagraph shall be implemented in a transparent and non-discriminatory way and shall not
impede the opening of the market provided for in Article 33.

Article 33(1) of Directive 2009/72/EC (“Market opening and reciprocity”) reads:

1. Contracting Parties shall ensure that the eligible customers comprise:

(b) from 1 July 2008, at the latest, all non-household customers,

(c) from 1 July 2015, all customers.

L. Preliminary Legal Assessment

The subject-matter of the proceedings initiated by the present Opening Letter relates to the
amendments to the existing Energy Law of former Yugoslav Republic of Macedonia adopted in
October 2014 which are infringing provisions from the Energy Community Treaty and Directive
2009/72/EC.
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1. Eligibility and market opening

a. An open market is of key importance to the achievement of the objectives of both the
internal energy market and the Energy Community Treaty. Market opening within the meaning of
Annex | of the Treaty and Article 33 of Directive 2009/72/EC requires the Contracting Parties to
grant to electricity customers the right to freely choose their electricity suppliers from domestic or
non-domestic sources, and thus become eligible customers within the meaning of Article 2(12) of
Directive 2009/72/EC.

The Directive and the Energy Community Treaty (Annex I) require the Contracting Parties to open
up their markets progressively. In a first step, all non-household customers were to be given the
status of eligible customers. In a second step, all customers including households had to become
eligible customers. Article 33(1) of Directive 2009/72/EC read in conjunction with Annex | to the
Treaty required the opening of the market to all non-household costumers by 1 January 2008.
According to Article 2(11) of Directive 2009/72/EC, the notion of non-household customers
encompasses all “natural or legal persons purchasing electricity which is not for their own
household use and shall include producers and wholesale customers”. As from 1 January 2015, all
customers including households should have been granted eligibility status.

According to the existing Energy Law, before the latest amendments and the secondary legislation
in force all customers including households should have be granted eligibility status as from 1
January 2015. On 30.09.2013 ERC adopted an Action Plan to liberalize the electricity market, and
from 01.04.2014 all customers with more than 50 employees and over 10 million total annual
revenue or total assets became eligible. These were 242 customers. They chose their own
supplier and signed agreements for the supply of electricity. '

The latest amendments of the Energy Law from October 2014 postponed the market opening and
introduced another eligibility criterion instead of customers’ categories of households and non-
households as defined by the Treaty. Article 18 of the amendments, introduced a phased market
opening according to electricity consumption per customer in the year preceding the year in which
customers could gain eligibility status and a right to choose their supplier. The latest amendments
to the Energy Law make automatically eligible only the customers with a consumption over 1000
MWh before 2015 but not all non-household and household customers as required by Article 33
Directive 2009/72/EC and the Annex | of the Energy Community Treaty. All other customers that
have a lower consumption, i.e. all small commercial customers and households, are denied
eligibility and are considered captive and obliged to buy electricity from the incumbent supplier that
is designated as a supplier of last resort. For this reason, the small non-household customers (up
to 50 employees and 10 million total annual revenue or total assets) and all households are still not
considered automatically eligible within the meaning of Article 2(12) of Directive 2009/72/EC. This
constitutes a violation of Article 33(1) of Directive 2009/72/EC.

'® Rationale and explanation accompanying the Proposal for amendments to the Energy Law, submitted by
the Government to the Macedonian Parliament
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Furthermore, according to the definition of eligibility in former Yugoslav Republic of Macedonia this
status depends on undertakings’ own consumption and does not include resale of electricity. This
is as well in breach of the eligibility rules from the Energy Community Treaty in particular Annex |
read together with Article 33 of Directive 2009/72/EC, which requires that as from 1 January 2008
all non-household customers are eligible, including those customers who would afterwards resell
the electricity bought from a supplier of their choice.

The Secretariat thus preliminary concludes that former Yugoslav Republic of Macedonia, by failing
to open the market for non-household and household customers in accordance with its obligations
under Article 33(1) of Directive 2009/72/EC read together with Annex | of the Treaty, fails to
comply with the Energy Community rules on eligibility.

b. The rationale for postponing the market opening for the small customers and households,
as explained in the documents accompanying the proposal for amending the Energy Law
submitted by the Government to the Parliament, was to allow for phased price increase for
households and avoiding disruption of the liquidity of the supplier of last resort.

Protecting customers from dramatic price increases is a legitimate aim of any Government.
However, this may not be pursued by denying eligibility to customers. This aim can be achieved
through measures which are much less distorting the market and compliant with the Energy
Community acquis. A well defined universal service obligation could provide a tool for such
protection which could amount also to price regulation without depriving the customers of their right
to switch away from the incumbent utility EVN Macedonia.

However, even if Directive’'s provision on universal services is relied upon by former Yugoslav
Republic of Macedonia with regard to protection of small customers and households, such
protection must comply with the last sentence of Article 3(3) of Directive 2009/72/EC, i.e. it must be
“implemented in a transparent and non-discriminatory way and shall not impede the opening of the
market provided for in Article 33", It follows from what has been said above that by 1 January
2008, the market should have been open for all non-household customers, and from 1 January
2015 for all customers including households. All customers should therefore have the right to
choose their supplier. This means that all domestic and foreign suppliers of electricity should have
been given the right to directly sell to all customers in former Yugoslav Republic of Macedonia.

The approach pursued by the amendments to the Energy Law, i.e. depriving a number of non-
household and all household customers from of their right to purchase electricity directly from the
supplier of their choice and obliging them to continue purchasing electricity from the incumbent
supplier as a supplier of last resort, impedes the proper opening of the market. Therefore, at this
point in time, the Secretariat concludes that former Yugoslav Republic of Macedonia fails to
comply with Article 33 Directive 2009/72/EC read in conjunction with Annex | of the Treaty.

Having said this, the Secretariat notes that eligibility has to be distinguished from price regulation.
While the first one is a right pursuant to the Directive to every customer to choose its supplier, the
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second one is a possibility given to the State while ensuring universal service, i.e. supply of
electricity [...] at easily and clearly comparable, transparent and reasonable prices. Implementing
universal service however, does not constitute a requirement for price regulation. Nevertheless, if
prices with such characteristics could not be achieved by the market itself, price regulation could
be an option under Article 3(3) of the Directive 2009/72/EC. It could cover only the categories of
customers defined in this provision, households and small enterprises, which are exactly those to
whom eligibility has been denied in former Yugoslav Republic of Macedonia, provided that the
proportionality requirement is satisfied as well.

V. Conclusion

At this point in time, the Secretariat concludes that former Yugoslav Republic of Macedonia fails to
comply with Article 33 Directive 2009/72/EC read in conjunction with Annex | of the Treaty.

In accordance with Article 12 of the Dispute Settlement Procedures, the Government of former
Yugoslav Republic of Macedonia is requested to submit its observations on the points of fact and
of law raised in this letter within two months, i.e. by

31 March 2015.
Should former Yugoslav Republic of Macedonia wish to comply with the Treaty, the Secretariat,

acting under Article 67 of the Treaty, is prepared to help in rectifying the identified cases of non-
compliance and providing concrete assistance.

Vienna, 30 January 2015

_.//
Janez Kopa¢ (g ez ir-b ¢ Dirk Buschle
Director Legal Counsel/Deputy Director
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Penybonuka MakepoHuja
MUHMCTEPCTBO 3a EKOHOMMKja

lo: CEKPETAPUJAT HA EHEPTETCKA SAELHULIA

Am Hof 4, level 5
1010 Vienna, Austria
3ar-auH Janes Kona4, aupekrop

[peamet: Oprosop na OrBopeno nucmo Bo cnop ECS-2/2015

[TounTyBaHu,

Bo Bpcka co Ortsopenoro nucmo o cnopotr ECS-2/2015  npumeno o
Munuctepersoto 3a  ekonomuja na 10.02.2015 ropuma, a co  koe
CexperapujaTor Ha Edeprerckarta saefnuiia  OTIIOYHYBA TOCTarKka 3d
peiaBame Ha criop npotus Penybika MaxkenoHuja 3a HeyCOrIaceHoCT Co
unen 33 op [Jupextuata 2009/72/EC 3a saepHnuimrte rpaBuia Ha
BHATpelIeH I[asap 3a eJeKTpuuHa eHepruja, Bo Bpcka co Axexc 1 of
JJoroBOpOT 3a OCHOBAHE@ HA @HEepPreTcKaTa 3aeJHULA, Bo uMe Ha Brajara Ha
Penybnuka Makegonvja, MUHMCTEPCTBOTO 3a €KOHOMHja BO HMe Ha
Bnagara Ha Penybarka MakegoHuja ro [octaByBsa CleJHU0T OJN0BOD:

[Ipure moverouu Ha smbepanusaiyjata Ha I1asapot Ha eleKTpUYHa
eHepruja HacraHyBaaT Kora Bo PenybOiuka MaxegoHuja 3arouHyBa ja ce
yBe3yBa eJIeKTPUYHA eHepruja oJ] CTpaHa Ha TOrallHOTO BepPTUKAJIHO
uHterpupaHo npernpujarne AJl ECM - Ckormje, sa mnotpebure Ha
MaKeJOHCKUTEe MOTPouIyBaun. PeanHara nubepainsaiyja Ha 1asapor Ha
ejleKTpUuHa eHepruja Bo Penybinka Makeponuja sanouna oz maj 2007
rofMHa, Kora cuTe TOTPOUIyBAuM I[IPUKJIYUYEHH Ha [PeHOCHATa Mpexa,
OCBEH jaBHOTO NpeTnpujarue MakeIoHCKYM JKelesHulin, 55% of cBouTe
notTpebu Ha eleKTpUUHA eHepruja ru obesbeyBaa Ha OTBOPEHUOT Tazap Ha
eJIeKTPUUHA eHepruja, fojeKa npeocranarnte 45% ru obesbepysaa ox All
MEIICO - Cxomje, Kako BpIUMTe 1 Ha €HepreTcKara gejHocT cHabayBame ¢o
eJIeKTPUYHA eHepruja Ha TapudHU [OTPOLIyBayd Ha TLOJIeMo 110
peryjampaHu 1jeHu.

Oz 1 janyapu 2008 rogvHa cuMTe MOTPOUIYBAUM [TPUKJIYIEHN HA HPEHOCHUOT
CHCTEeM Ce CTeKHaa CO CTaTyC Ha KBaJU(UKyBaHU MOTPOUIYBAYM KOU LITO
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Peny6bnuka MakepnoHuja
MuHMcTepCcTBO 3a eKoHOMMja

BO LIJIOCT CBOMTE NOTPeOM oJ enektpuuHa eHepruja ru obesbenysaa Ha
OTBOPEHMOT Tazap, Co HTo nomery 20 u 25 [poueHTH 0J [asapoT Ha
eJleKTpUyHa eHepruja Bo Penybnuka MaxenoHuja ce nubepannsupalie.
Penybnuka MaxkemoHuja Gelie nppata 3emja BO PeriuoHOT BO KOja LITO
KOJMYMHUTE Ha eJeKTPUYHa eHepruja moTpedHa 3a MOKPUBAHK:E Ha
sarybure Ha ejekTpuuHa eHepruja on 2012 roguua ce HabanyBaaTr Ha
c71000JHUOT TIA3ap Ha eJIeKTPUYUHA eHepruja.

JlubepanusanyjaTa Ha TIA3apOT Ha efeKTpUYHA eHepruja NPoLo/KHA Of
01.01.2014 roguHa xora 222 nperpujaTuja CBoOMTEe NOTPebU I'n 3a/10B0J1yBaaT
Ha T1a3apoT Ha eJeKTpuuyHa eHepruja. [lpoijeHtor Ha peaiHa
aubepanusalvja U3HecyBa NpUOIMIKHO 45%, UMajKi BO TIpeaBuj AeKa
MpE)KHUTE OIlepaTopH, sarybute Ha enextpuuHa eHepruja on 01.01.2012
rofiyHa ru HabaByBaaT Ha OTBOPEHUOT fa3ap Ha eleKTpuuHa eHepruja. Bo
OBOj MOMEHT Ha CJIODOIHUAOT Niasap Ha eleKTpuuna enepruja o Periybnuka
Maxkegonuja ce Tprysaar npubmoxuo 3.500 GWh enexrpuusa eHepriuja,
BKJIYUYBajKU I'M ¥ 3aryOUTE Ha eJIeKTprHUHa eHepruja o npeHocHaTa Mpesxa
Kou mnpubmkHO usHecyBaar 1300 GWh. [lokoaky op BrynHata
MOTPOIIYBAaYKa Ha eNeKTPUUHG €Hepruja ce M3JABou [0TpollyBadyKaTa Ha
JOMaKWHCTBATa, Mpousjerysa fexa okoay /0% of ocTaHaTarTa BKYIHE&
MOTPOINYBAYKa Ha eJIEKTPUUHA eHepruja ce obesdeysa Ha OTBOPEH nasap.
Op HaBegeHOTO MOXKe [a ce 3akiayuu jexa 3o Pernybauka Maxkenonvija so
mpakca ce WMIUIeMEeHTUpPAa 3akoHCKuTe O0BpCKU M aKTUBHOCTH 3a
OTBapame Ha [Ma3apoT Ha eJIeKTpUYHa eHeprija uro oBo3moxu PeriyOinka
Makepmonuja ga e mpeji APYruTe 3emju MOTHUCHUWYKA Ha [lorosopor 3a
OCHOBaW-e Ha EHepreTckaTa 3ae/lHUIlA BO OJIHOC HA MCIIOAHYBAMmE Ha 0Bag
obBpcKa.

Ucrto taka, ox 01.07.2014 ropmHa, goroaHuTendHo 31 nperpujartiie Czoute
noTpebu of] eIeKTpUYHa eHepruja ri obesdepysaar Ha caoboaHnoT nasap.
Oz 01.07.2015 ce oyekysa yure TpyeceTHHa npeTinpujaTuja corTe norpebu
Ja I'M 3aJ0BOJIyBaaT Ha IMa3apoT Ha eJIeKTpPUUHa eHepruja, JOKOJKY o
MCTIOJIHYBAAT KPUTEPUYMOT 3a CaMmOCTOJHO yaecTBo Ha nasapot. Co npyru
3bopoBu nubepanuzaldjaTa Ha [a3apoT Ha eJeKTpUdHa eHepruija He e
npeKrHaTa 3a OHMe MpeTpujaTuja Kou WTo UCIIOIHYBAAT KPUTePUYMOT 3a
CaMOCTOJHO y4ecTBO Ha masapot (Haa 50 spadorenu v Ha 10 musinony espa
TOAMIIIEH TTPUXO).

MMajku ro oBa BO mpeasua, Kako u uHbopmanyvte o Mssewrrajor sa
HMITJIEeMEHTALIMja Ha 3aKOHOJaBCTBOTO Ha LBponckara yHuja Koe e
ondarteHo co JJoroBopoT 3a 0CHOBaMe Ha eHepreTckara saefHuia sa 2013
roguHa uszpaborten op Cekperapujarot Ha eHepreTckara 3ae[Hulla, Moxe
Ja ce BUAM JeKa [MpPOLeHTYalHO O BKYIHATA TOTPOLIYBAYKA  Ha
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Peny6nuka MakenoHuja
MuHucTepCcTBO 32 EKOHCMMU]ja

eJleKTpUYHa eHepruja 3a 2013 roguna PenyOnuka Maxkepgonuja Hajrosiem
oen ru obeszbenysa Ha OTBOPEHMOT TA3ap HA eIEKTPHWYHA CHEpruja BO
cripef6a co OCTaHATUTE JOTOBOPHA CTPAHU.

Bo wmamuHatuor nepuoj PerynaropHara KOMUCHjA 33 eHepreTuka Ha
Penybnuka Makegonuja, Bo yjora Ha KOOPAUHATOP, BO copaboTKa o
ONepaTopoT Ha e€eKTPONPEeHOCHUOT CUCTeM, OIepaTopoT Ha TaszapoT Ha
eNeKTpUYHA eHepruja, omnepatoputre Ha e JIeKTPOJUCTPUOYTUBHUTE
CHUCTEMM, TPrOBUMTE U CHabAyBauuTe padoTenie Ha (PUHANTAZUPAH-E€ Ha
MOA3AKOHCKUTE aKTM W IIOJITOTBKA HA HHROJBUPAHUTE CTpaHu 3a
CIIPOBeAYBaH-e€ Ha 0TBAPamEeTO Ha [1a3apoT Ha eIeKTpUYHa eHepruja.

Bo uenuoT npoiiec Ha oTBapameTO Ha 1a3apoT Ha eJeKTPUYHa eHeprija Bo
U3MUHATUOT nepuop Bragata Ha Penyoauka MakepoHuja obesbenypaine
NnoAApIiKa Ha MNpUMaTeIMTe Ha  CouMjanHa  3aiUTUTE,  OJHOCHO
CrpoBefiyBallie TOAMIIHM TpOrpamMy 3@ 3amThTa 0Jf eHepreTcka
cCUpoMaLlITHja.

Bnagata #a Penybsnka Makepmonuja Bo paMxM Ha CBOjaTa €HEPreTCKa
MOJUTUAKE, BO U3MUHATUOT TEPUG, BHUMATETHO TO Clefielle 0TBapamkeTo
Ha T1a3apoT Ha eJeKTPUYHa eHepruja, Npu UITo U aHaJausupanie
pesyaTaTuTe W O0BpCKUTE 3a UAHUOT JIiepuof. bea KoHcTarvpaHu
NpUIOOMBKUTE KOW TW OCTBApUja MHAYCTPUCKUTE TIOTPOHTYBAYY, Kou Oea
OUEeKYBaHM MNpW HMIUIeMeHTaluiaTa Ha oBaa pecdopma, Meryroa
UCTOBpeMEHO Oea BOOYEHM ONpefiesleHd PU3ULY 0 NPOODKYBaw-€ Ha
NPOLECOT CO MpeJBUIeHaTa AMHAMUKA, ¥ TOa 0COOEHO BO OJHOC HA MOIKHO
APacTUYHO 3TOJIEeMYBAKe Ha LeHWTe Ha eNIeKTpUuHa eHepruja  3a

JOMaKHMHCTBATA.

Penybnnka MakemoHdja ce coodyBa €O I[I0BeKe TIpegu3BULd  BO
@HePreTCKUOT CeKTOP, a KAKO eJleH O] HUB Ce U3/BOjyRa u obe3benyBame Ha
aJITEPHATUBHO TOPUBO HA TIOTPOIIYBAUNTE OCBEH e/IeKTpUYHATA eHepruja.
Bo oBaa Hacoka ce pabOTH Ha KWHTEH3UBEH pA3B0O] HA NPeHOCcHaTa U
OUCTPUOYTUBHATA MpeXka 3a NPUpoIeH rac co uen jga ce obesbenu
JOOTIOJIHUTEJIEH BMZ U M300p Ha eHepruja 3a MoTpomysaunte o pasjiniuEn

KaTeropuu.

Bo Penybnuka Maxezonuja u BO ocTaHaTUuTe 3eMju 0J] PerMOHOT  BO
U3MUHATUTE TPUECeTUHa roInHu JOMAKWHCTBATA KMaaT HajHUCKa
I[eHa 3a pas3JidKka OJi CUTe OCTEAHATHA TOTPOLIYBAYM [PUKIYYEHT H&
eMeKTPOAUCTPUOYTUBHUOT CUCTEM U [OKPA] Toa IMTC IPUYUHYBaaTt
HajroJieMM TPOLIOLM Ha LIeJIMOT OBOj CHCTeM CO OTJIeJ] Ha HepaMHOMePHUOT
OHEBEeH aujarpam Ha notpourysadxa. [Tpotecot Ha [100UBame HA peaiHa
I[eHa 3a JOMAKMHCTBATA e AOJroTpaeH rnponec. Bo M3MuHauTUBE HeKOJIKY
roguHu 6ea JOHeCeHU MOTPeOHNTe TapuhHU CUCTeMHU, BKIYUYBAJKH TO U

MuHKUCTepCTRO 33 eKOHOMUja
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Peny6nuka MakenoHuja
MuHucTepcTBO 32 eKOHOMMU]ja

HajOMTHUOT Tapu(HUOT CUCTEM 3a AUCTPUOYIIWja Ha €IeKTPpUYHA eHepruja
COLJIACHO KOj CeKOj IMOTpoIyBay 1JiaKka ciiopej, HaroHCKOTO HUBO Ha KOj e
npuxkaydeH. Bo opnykute 3a 2014 roauba 3a 1psnar TPoOLWOLWTE 3a
KOPUCTEeHE Ha JUCTPUOYTUBHUOT CcuCTeM 3a JoMakuHcTBarta  Oea
rnpecMetraHu cornacHo Tapudpuuct cuctem  3a  guctpubyumja  Ha
eleKTpUYHa eHepruja. Bo 0BOj MOMeHT [OpolLeHTOT Ha Halara 3a
JOoMaKuHCTBaTa mpUOJIMIKHO u3HecyBa 88%, [ojexa Ha MHOYCTPUCKUTE
MOTpoIyBaun, okoJky 93%. Bo 2006 ropuHa, TPOLEHTOT HA Haljara 3a
AOMaKMHCTBATa M3Hecysaule rioj 80%. Oy oBue npuynbu, PeryiatopHara
KOMHUCHja 3a eHepretuka Ha Penybnuka Makejonuja Bo  csoute
METOZOJIOTMK 3a LEeHM 3a PeryinpaHoro CHabyBame BOBele HOBH
efleMeHTH, Kako IUTO ce MapyKa 3a CHaOjyBame W HeHarlaTiuBu
nobapysama, €O 1eJa Ja ja Moao0bpu AUKBHIHOCTA Ha peryjiupaHuoT
cHabayBay, KaKko U [la TO MOTTUKHE jIa TG 3r0JIeMU FIPOLIeHTOT Ha Hallata.
QuurnegHo e feKa OBKEe MepPKU [laBaat COOJ/BETeH pPe3yJTar, HO 34 Toa e
notpebHo Bpeme. Co Harjio 3rojieMyRare Ha IleHATa Ha eJleKTpudHaTta
eHeprvja 3a gOMakUHCTBATA, Ke ce HaMaslu ¥ [POUeHTOT Ha HalaTa, a co
TOa Ke ce HaMaJiaT U MPUXOJINTEe HA PeryIupaHuoT cHadayBay, rnopajn uro
HeMa Ja 6ujle BO MOJXKHOCT Jia I'M IMOKpue Tpollouute 3a Habaska Ha
eIeKTPUYHA eHepruja co 1To Ke ce JjoBefle BO OMacHOCT U CUTYPHOCTE BO
CHabyBaK-ETO CO eJIeKTPUYHA eHepruja. Vickycrsara of semjure 4ieHKH Ha
ExepreTckara 3aefiHWIG TIOKAKyBaaTl [eKa JOMakMHCTBaTa CBOUTE
nmoTpebu ofi eNleKTpUuHA eHepruja ru obesbesysaar Ha peryampasuioT
rnasap Ha eJleKTpMUuHa eHepruja.

Co 3akoHOT 3a M3MEHYBaWe M [OMOIHYBaHhe Ha 3aKOHOT 3@ eHepreTuKa
noneceH o Cobpanuero Ha PenyOnuka Makegonuja Ha 13 okromMBspu 2014
roguHa Koj e objaseH Bo ,CaykbOen secHuk Ha PenvOnuka Maxegonuja®
0p.151/14) cneguuoT yekop Ha ubepaiuzaunuja Oenie ofnoken sa Ul jyam
2016 romunHa. Bnagara wa Penybnuka Maxegonuja ¥ noHaramy ja
UCMOJIHYBA  oripefgendara 3a  ycorjacyBawme  Ha  HALXOHATHOTO
3aKOHOJIaBCTBO BO /IeJIOT HAa eHepreTUKaTa co 3aKOHOAaBCTBOTO CII(haTeHo
co JloroBOpOT 33 OCHORAKE Ha eHEePIreTcKaTa 3aefHKLA, 1 UCTOTO I'0 1PaBr
BO (pa3um uMMajKu M BO TIPeABU[l CTPYKTYpaTa Ha MNOTPOIyBauKkaTa
crienUpUKHUTe HA HALIMOHAIHUOT CUCTEM.

Cniopen mpeMMMHApHATA TPABHA OlIeHa HA 3aKOHOLaBCTBOTO BP3aHO CO
IoroBopoT 3a 0OCHOBaW-@ Ha eHepPreTcKaTa 3aeJHUIA, BO OTBOPEHOTO NHCMO
ce ykaxkyBa geka Penybiuka MakejoHuja He yerieasa jla ce yeoriacu €o
uneHoT 33 op Odupextusara 2009/72/EC 3a 3aepnuuxute npapuia Ha
BHATpelLleH Masap 3a eJeKTpUYHa eHepruja, Bo spceka co  Apexc 1 on
JIoroBOpOT 3a OCHOBAH>E HA EHePTeTCKaTa 3ae/IHUIA.
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Peny6nuka Makepormja
MuHMCTepCTBO 3a eKoHOMUja

CoryiacHo uien 33 of Jlupextusara 2009/72/EC 3a 3aeqHudkuTe Tpapuia
Ha BHATPeHUIeH Ma3ap 3a eJeKTpuuHa eHepruja Bp3aHo co  AHexc 1 op
JJoroBopoT 3a OCHOBAWE Ha EHepPreTcka 3aeHWIlAa  KBATU(MUKYBAHU
IOTPOINYBAYY Ce CUTEe ICTPOUIYBAYM OCBEH J[[OMAKMHCTBATA TOUHYBAJKH O]
01 janyapm 2008 ropmuna, gogexa [JoMakudHCcTBATA Ke  Oupar
KBaM(PUKYBAHU NOTPOInyBauy nogHysajku o 01 janyapu 2015 rojguxa.

CornacHo usneH 10 ox [loroBopoT, cexoja [oroBopHa cTpaHa ro NpuMenyBa
acquis communautaire 3a eHepryja B0 COrJiacHOCT CO BPEMEHCKITe POKOBY
3a UMIUIEMEeHTalldja faleHu Bo AHexc 1.

CormacHo wunen 24 opx mnornasje VI Apanaranuja v paspoj Ha
3aKOHOJABCTBOTO HA EBporickara yxuja Ha [lorozopoT, LEHeprerckarta
3ae[IHUIA Ke YCBOM MEepKH 3a INMpuiaro/iysarme Ha acquis communautaire
OIMUIIAHO BO OBa IIOrJiaBje W Ke TV 3eMe TIPeJBUJ MHCTUTYIMOHAaIHATa
pamka Ha JloroBopoT u cneyucduyHara cdrtyaludja Ha Ccexoja  of
IOTOBOPHUTE CTPAHM.

Criopes; ouenkara Ha Cekperapujator, obBpckara 3a obesdbenyparme Ha
jaBHa yoiyra 3a MajKTe IMOTPONIyBauy M jJoMakuHcTasata Mopa aa bune
UMITJIEMEHTHUPAHA Ha TPAHCHAPEHTeH 1 HeJUCKPUMUHATOPeH HAUWH ¥ He
Tpeba fa ro OTEeXKHYBa OTBAPAmETO HAa [1a3apoT YIBRJEHO €O uieH 33 o]
HupexTtusara, ogHocHo o 0101 2008 roguna so Penybnuka Maxegonuja
nasapoT Ha eJIeKTpuuHa edHepruja Tpeba [a Ouze oTBOpeH  3a
KBaMU(pUKYyBaHUTE MOTpoUIyBady, a 3anounysajuu oy 01.01.2015 ropuna 3a
cuTe TOTPONIYBAYM BKJYYYyBajKu v u [gomMakuHcTsata. llpuroa cute
norpoinyBauyn tpeba ra MMaar npaso ga ro usbepar cpojoT cHadaysay,
OJHOCHO criopen CexkpeTapujaToT Toa 3Hauu [jeKa CuTe JOMaLiHk v
CcTpaHCKM cHabpyBaun OM uMasie 0paBo Ja [pojasaal Ha  cuTe
noTpomysadu Bo Penybnuka Maxkenonuja.

Cniopes1 ounenkara Ha CexkperapujaToT Kpajau@ukyparocTa Tpeba ga ce
U3[BOU Of peryaaiujata Ha leuute, Mmeno, Cexperapujator Hapeayse
neka Kpaau@UKyBaHOCTA e IpaBo BO CoTnacHocT co /lupexrusata cexoj
nmoTpomysad fga ro wusbepe c¢pojoT cHabpyBay, [OJEKa  LeHoBHATa
peryiaidja € MOXKHOCT Ha AipykaBata 11pu 00e30ejyBameTo Ha jaBHa yoayra
3a cHabmyBame Co eJleKTpuuHa exepruja  na obesbenyd  necHu M jacHo
COOPeVIMBY TPAHCTIAPEH THU W OVTPaBIaHu 1IeH.

BI_)B OCHOBA Ha HaAllpeJHaBeAeHOTo e YKaKyBa Ha CIIeJHOTO!

Bo Peny6immka MakegoHuja MocTor 1paBHa pamika yTepieHa co 3aKoHoT 3a
enepreruka (,Cnyxben secruk Ha PenyOnnka Maxenonuja 6poj 16/2011,
136/2011, 79/2013, 164/2013, 41/2014 u 151/2014) xoja e BO COTIACHOCT CO
wied 3 craB 3 on [upexrtusara 2003/54/EC 3a saejnuuxy rpasuia 3a

| —- -
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Peny6nuka MakegoHuja
MUHUCTEPCTBO 3a eKoHoMMja

BHATpelleH Ta3ap Ha eNeKTpUYHa eHepruja, OAHOCHO 4ieH 3 cras 3 of
Jupextusata 2009/72/EC 3a 3aejjauuxute rnpapuia Ha BHATPeIEH Hasap
3a eJleKTpUYHA eHepruja M COrjlacHo Koja e  HaMeTHdTa obrpcra 3a
obesbemyBame Ha jaBHa yeojyra 10 OjHarpej  yTBpAeHW  IpaBiilad.
YpenyBameTo M HaMeTHYBameTO Ha 00BpCKATa 3a W3BPUIYBAHE HA jaBHa
ycayra BO  [IpaBHa  peryJjatusa  yuire nopeke  ja  3ajakHysa
TpaHCHapeHTHocTa ¥ 00e30efiypa 00jeKTHBHOCT U HeIMCKUMUHALM]A.
[Ipapatra Ha rpafaHuTe W MpaBarTa Ha MOTpoulyBadure 30 Penybnuka
MakemoHuja ce rapaHTupaar o YCTapoT ¥ €O 3aKOH. B0 KOHKpeTHAOT
cayvaj craHyBa 300p 3a IMpaBo Ha LKBAIUQUKYBAHOCT  OAHOCHO TPaBo
CeKoj MOTpoIlyBau Ha eJeKTpuuHa eHepruja fa ro usbepe  CBOJOT
cuabgysad. OBa rMpaBo U NoHAaTaMy OCTAHyBa TapaHTUpano  Ha
HOTPOIIYBAYUTE CO UBMEHUTE Ha 3aKOHOT 3a eHepreThka. OBa npaso BO
HapeJHMOT MePUOf Ke ro 0CTBapyBaat MoTPOLLyBadnTe Cropel BpeMEeHTKa
AMHAMMKa YTBPAEHA CO M3MEeHUTe Ha 3aKoHOT 3a eHepreTuka, npuroa
vMajku TH mpeAsyuy crelUKuTe Ha HamaTa 3eMjd, Kako mito BIHpoueM
yrarysa 1 4ieH 24 o JloroBopoT 3a ocHopare Ha Ereprerckara sae/rnia.
Bo Taa HacoKka yKaKyBame Jexa (experapujarct Ha eHeprercrara
3aeqHULIA, KaKO HAJeXXeH corjacHo [loropopotr 3a oCHOBame Ha
eHepreTckara 3ae[HUI2 3a Clefere Ha cocTojorTe BO EHePreTCKHoT
CEeKTOp Kaj 3eMjuTe MOTIICHAUKY Ha JloroBOpoT, LeHuMe neKa Tpedaule [a
ja uma npeaBupn cutyauujarta Bo Peiybsiuka Maxenosnnja a nmocebHo BO
[EJIOT HA HAaMaJIeHUTe MOXKHOCTH 32 Anbepsnuranuja Ha enepreTcrire
pecypc, ia ru [pefioun CoCTojOMTe ¥ eBeHTYAIHO i MHULPA OCTaTika 38
usMmena na Auekc 1 og Jlorosopot 3a Pertybvka MakenoHuja.

OBa o7 cneHUTE IPUIUHMU:

- Co Anekcort 1 oy [oroopor e ripesemeHa 00Bpckarta 3a LeiocHO
OTBapame Ha Ma3apoT Ha efeKTpuuHa eHeprujd BO Penybnvka
Maxegonuja on 01.01. 2015 roguua.

- I/IHCI/ITYLII/IOHEU'[HI/ITE npaimtama 1o [pagHuTe AKTU [OBP3aHu CO

esiocHaTa AMbepanu3salija Ha na3apoT Ha elexTpyudka exHepruja Bo
Peny6nuka MakepoHuja bea saBpiieny i J0HeCeHN.

- Of npBUOT HAUPT TEKCT Ha 3aKOHOT 3@ eHepreTuka MoXene 1a ce
BUAM [AeKa oBaa rofuHa BO paMK¥ Ha WA npoexToT Ke ce
uzpaboTysa [IporpaMa 3a 3auTuTa Ha PAHAMBUTE TOTPOMIYBAYN BO
Koja peTanHo Ke 6uje JeduHupad KOHLENToT Ha paHauBnte
MOTPOLIYBAYM,  KaTeropujara  Ha  papjinpu  IHOTPOUIYRaLH,
MexaHu3MuTe 3a ofe30efyBame Ha MOAApPUIKa ¥ APYIo, ¥ Koja Ke
Tpeba ma Ce CIPOBEAyBa [1APAeiHo O CJeAHKOT HCROp HE
0TBapame Ha Ma3apoT Ha eJIeKTpruHA eHepruja.
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, % Penyb6nuka Makepounja
%’ . MWHUCTepCTBO 33 eKOHOMMUja

- TlorpomyBauute Bo PenyOnuka Maxegonnja Kod criaraar BoO
KaTeropuja Ha JOMaRUHCTBA KYNyBaal eJieKTpuuyHa eHepruja ro
LeHu mperxopHo omgoOperyt oy PeryjartopHarta Komuchja 3a
eHepreTHKa KOU C€ PeayIMTBHO HOHUCKY BO criopenba co leHuTe Bo
EBporia U PeruvoHOT WITO VKaKyBa Ha IOCTOeHE Ha BKPCTEHO
CYOBEHLIMOHMPAH>e KOe 110 eIHCBPEeMEeHO U LeJI0CHOTO 0TBapathe Ha
nasapoT OM npe;M3BUKAI0 HIOKOBEH yap Ha JIOMAKMHCTBATA.

MuH1CTEPCTBO 38 eKoHOMUa

- Ilpoceynara HeTO McrareHa rara so Penybnuxka Makenouuja of
objaBeHUTe CTAaTUCTMUKY MOJATOLu € BO rpanuiu Ha 350 espa,
JoJeKa cralnkara Ha HeBpadOTeHOCT COI/IaCHO CTaTHCTRUKNATE

MOAATOLIM Off MeKeMBpH e 27,9% 011 aKk TUBHOTO HacCeJIeHue.
AATOLM OZ A4 pre o O} AKTUBHOTO e IS0 9001:2008

CERTIFICATE

- Bo Ussewrajot Ha ['pymaTa 3a pedyiekcuja Ha BUCOKU TIPETCTaBHULL
2010013100073

) (High Level Reflection Group), 8p3 ocHoBa Ha Koja Cekperapujaror
BO MHOIY aHaIM3W M Tpejio3u ce [OBUKa, e HaBeJeHo [eKa
3aKoHOJAaBTBOTO Koe e ondaredo o [en 1l ox [Horosopor 3a
OCHOBame Ha eHeprerckara saefruia Tpeba nogobpo
TIOCYLITUHCKM /A Ce afanThpa Ha COLKjaTHO-eKOHOMCKaTa CocTojba
Ha 3eMjuTe NMOTIMMCHUYKY Ha [loroBOpoT. 3a Aa ce WCHOJIHU UCTOTO
noTpebHO e 3ajakHyBatbe U [07100p0 KOPUCTere Ha 4ieH 24 of
IlorosopoT. McToT0 MoHaramy e nperodeHo Bo akuuk Kou Oapaar
dbrexcubumHOCT BO  onharoT M BpeMeHcKara  paMKa  T1pu
aJlanTUPameTo Ha 3aKOHOABCTBOTO Ha Epponickara YHuja.

Op cTpaHa Ha moTpoinyBayute 30 Penybiika Makegonnja 1o
[OHECYBABETO HA U3MEHMTe Ha 3aK0HOT 3a eHepreTuka 5o oxromspu 2014
roguHa Hemaure OQUIMjaJHA peakiun 0f 3acerHaTuTe CTpaHu 3a
0JIJI0’KYBaKETO Ha MPOLeCOT Ha Jinbepanusatmja. N\

HaBopgure Bo  OTBOpeHOTO — nucmo  jeka  Aeuuuiujara - 3@
x KBaIM(PUKYBAHOCT ~ 3aBUCH 0]l  CONCTBEHATa  MOTPOLiyBauka  Ha
[IpeTnujaTHjaTa U He BKJIyYyBa NpenpogaxOa Ha eneprija He ce tounu . Bo
medbuHUIM]aTa 44 Ofl YIEHOT 3 0/ 3AKOHOT 33 eHePreTHKA, KBUINMUKYBaH
KyIlyBad € KynyBay Koj KyITyBa eJIeKTpUuHa eHepruja off HpousBoMTe M,
cHabayBaul WM TPrOBLM 10 concraed u3bop. Bo gedmuuuunjara 73 of
MCTHOT WIeH MOTPOHIyBay Ha eHEpPruja Wil eHepreyT e KynyBay Koj 1o |
HabaBeHara eHepruija WId eHeprent ja  KOpUcTH  3a  CONCTBeHA
MOTPOIIYBAYKA, BKIYUYBAJKU TN I OTlepaTopuTe Ha CUCTEMUTE 38 MPEHOC |
3a pucrpubyluuja kora KynysaaT eHepruja Wi  @HepreHT  sapann
[IOKpUBame Ha 3arybuTe BO COOJABETHUTE CUCTEMY W [IPOUSBOLAKTEINTE Ha
eHepruja 3a COMCTBEHa NOTPOIIyBauKa. Bo uienoT 82 cute KynyBauk Ha
eleKTPUYHA eHepruja ce KBajiu(QuKyBaHu KylyBadu HA eJeKTprdHa
e”epruja. [ToTponryBauuTe Ha eJIeKTPUUHA eHEPIUja Kynybaar elekTpuita
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Penyb6nuka MakegoHuja
MuHUcTEepCcTBO 3a ekoHOMMja

eHepruja ofi cHabyBauMTe Ha eieKTpUUYHA eHepruja, Criopel 0Boj 3aKoH U
YCIIOBUTE M Hauenata reduHupany Bo lipapunara 3a cuadaysame. Of
nedununmjaTa 101 3a cHabgyBame co eieKTpudHa eHepruja oj 4IeHoT 3 BO
Bpcka co cras (1) og uneHoT 79 o1 3aKoHOT 3a eHepreTuKa, u nehuHuIujaTa
117 3a Tprosuja co eJIeKTpUUHa eHepruja o/1 uaeHoT 3 Bo Bpcka co ctas (1) on
uneHoT 81 of 3aKOHOT 3a eHepreTHka, NPo3Jerysa jaexa cHabaysayute u
TPrOBLUTE Ce KBATU(MUKYBAHK KYIyBAaYW Ha eJIeKTPUYHA eHepruja Kou
MO>KAT eJIeKTPUYHATa eHepPTuja v /1a ja TIPenpoIanaat.

He ce ToyHM KOHCTaTaiiuuTe feka Bragata Ha Penvonuxa Makenorunja co
TpeIJIOTOT 3a U3MEHYBaWe ¥ JOTIONHYBAHe Ha 3aKOHOT 3a eHepreTuka,
nmokpaj Toa mTo obesbeauna asHO 3rolemyBame Ha 1jeHara  3a
AOMAKMHCTBATA, OBO3MOXHUJIA U |2 He e Hapyliu JIMKBUAHOCTA Ha
cHabAyBayoT BO KpaeH ciaydaj. VimeHo, coriacHo oOpassioKeHueTo Ha
[Ipepyor 3aKOHOT 3a H3MEHyBaHe U JIOTIOJHYBAHE HA 3aKOHOT 3a
eHepreTMKa CTaHyBa 300p 3a JIMKBUAHOCTA Ha HAJICIEMUOT [ed Of
eJIeKTPOEHEPreTCKUOT CeKTOP HMajku T BO TIpe/iBuA  MeryceOHuTe
3aKOHCKU peasialuy M 00BPCKM Ha UMHUTEJIUTE Ha PEeryinupaHuoT e Ha
rasapoT Ha eJIeKTPUYHa eHepruja. [lomonnurento Ha osa, Tpeba na ce uma
BO NMpeABUJ, leKa 3aKOHCKUTe ojpedn ypeyraaT nexa NoTPoLIyBavuTe
KOM Ce BO KaTeropuja Ha AOMAaKWHCTBA ¥ Maid TIOTPONIYEAYM Ce TAPU]HN
MOTPOWIYBAYM U ce cHabpyBaar rmnpeky cHabayeadyoT 3a TapudHu
MOTPOLIYBAYU a HE MpPeKy CHah/yBauOT BO KpPaeH Cy4yaj Co eeKTpriHa
edHepruja. McToTo Bayky M 3a ocTaHaTUTe KOHCTarauuu BO AenoT b
MOBP3aHM CO CHAOAYBAUOT 3a KpaeH CJyyaj cO enexTpuyHa eHepurija,
O/IHOCHO Tpeba [ia ce HampaBu pas/imKa rnomery o0Bpckute Ha CHabIyBauoT
BO KpaeH Cjyyaj Ha eJIeKTPUYHA eHepruja M CHadAyBA4doT 3a TApU|HU
MOTPOIIYBAYU KaKO LITO € YPeJIeHO BO 3aKOHOT 3a eHepreTuKa.

Penybsinka MakefoHuja uUMa 1pasBo ja Cce NOBUKa Ha IIpaBoTo Ha
,proportionality and subsidiarity* on ,Jlorosopor 3a Espornckarta yHrja“
Osa mpaBo u go3Boaysa Ha Peny0irika MakeoHnja 8o yCOrIacyBameTo Ha
cBojaTa JIerucyiaTviBa co EBporickaTta JiernciaTusa, fa W3BpIly [IpUMeHd
COIJIACHO MOJYKHOCTUTE 3a UMIUIeMeHTaildja Bo Penybmika Makegonuja,
TIPH LIITO AKLEHTOT € CTaBeH Ha 3allTHTaTa Ha COLMjanHaTa KaTeropuja of
I1PEroJIeMo 3roJIeMyBathe Ha LieHuTe,

[Totouno, [IpUHLMIOT HA MPOHOPUMOHATHOCT € VTIBPIEeH BO 4ieH 5 on
Horosopot 3a Esporickata ydauja. KputepuymurTe 3a npujapypaime e
yrBpaedu Bo IlporTokosnor (6p. 2) 3a mnpumMena Ha [ApUHLMNKTE Ha
sproportionality and subsidiarity" Bo npwior uHa gorosopure. [IpAHEUNoOT
Ha ,proportionality and subsidiarity" e uckayauTenHo BaKeH, Ougejku ro
MoJBJIEKYBa CeTo oHa iuTo EBporickata YHuja ro npasy Bo objiactu Kaje

MUHKCTEPCTBO 3a eKOHOMKja
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Penybnuka Makenotinja
MuHUCTEpPCTBO 3a eKoHOMMja

[ITO HeMaar MpaBo Ha HCKIIYIUBa HaJiexcHocT. To sHavu Aeka Bo npaxca
Epponckara xoMucHuja Mopa [ia ja OIpapAa peJieBaHTHOCTA Ha CUTe
TMpeAI03d BO OQHOC HA IPUHLUIINTE, U BCYIIHOCT, KOTa MpezjIo3uTe ofaT Ha
pasrienyBatbe B0 Komucunre Ha EBPONICKUOT apaaMeHT UCTUTE Ce eIeH
OJ] IPBUTE TECTOBU LITO TUE TH pasrae/iyBaar.

OmHOCHO, aKO Ce CMeTa [eKa MpeiyioroT e caMo VIITe e[AeH Hpumep Hal
NPOIUCUTE, TOA 3HAUM JeKa e cocema HecpasMepeH, Toraul Moyke J1a nma
CWJIHM NPUYMHU 3@ CIPOTHUBCTABYBame Ha MCTOTO BP3 OCHOBa Ha
MPOTOPLMOHAIHOCT.

MoTpe6Ho e ma ce moTeHUMpa hexa Aypu v BO EY, 3apagenute POKOBU
Bp3aHM 3a MMIUIEMEHTAlMjaTta Ha O/ipejleHn MpaBwia 3a fasapure CO
eJIeKTPUYHA eHepruja, He ce samasenu. [Iper ce Tyka cranyea 300p 3a
JInternal electricity market roles for £U* koe goHecysame ce bapa yuite of,
MpBHUTE JUPEKTUBHU 33 BHATPEUHKUOT [ia3ap CO eleKTpuuHa enepruja so EY,
onHocHO ,ENTSO-E Network codes” ce yuite He ja noMyHaze npoue/ypara
Ha ,Comitology”. [locTaBeHUOT POK 34 3appUIyBANE Ha OBaa NpoLesypa Bo
EVY 6eme go xpajot na 2013. OBa e cexako rojlem npobiiem co Koj ce coouyba
EV, a uctuoT e HameTtHar Ha PenyOinika Maxenouuja. [lpu Toa ako ce
nmofaje v geKka oppefeHu wienku Ha LY, kako Byrapuja, ['punja He ce Bo
MOTHOJIHOCT Ccoo0Opa3sHu M XapMOHWU3MpPaH¥ €O MEpKUTe Kou  Ce
HaMmeTHyBaaT Ha Penyfnuka MakejoHuja, a BO OjpefeHy 3eMjn T0a
(PYHKIMOHUPA CaMo JeKJlapaTUBHO Ha XapTuja, JoAeKa peajHo [asapot
AypY Y HEeMa HUKaKBa Jnbepanuzallija, Camo ja moTBpAyBa OnpasJanocTa
Ha ojuTyKkaTta Ha Biaga Ha Penybsivika Makegonyja.

HeomxofHo e fa ce HaBeje U [eKa BO pernonot Ha JVE Hema peruonasien
nasap 3a eJeKTpUYHa eHepruja M Hema TPAHCHapeHTHa UHAnKaivja 3a
LleHUTe WTO 61 MOyKeJIo fa ce obesle[n 3a KpajHuTe Kynysaun Aa nMaat
MHMOPMaLMY KOU Ce PEeJIeBAHTHY 3a 0/i1yuyBame. AKO KOH Toa ce 10ajle v
MHOTIY MaJjla MJIM Peudcd KOMIUIeTeH HeJoCTarox Ha JAUKBAJHOCTA Ha
mazapuTe BO OKpY)KyBamero Ha PenybOmvka Maxejgonuja, srojeMedu
PU3MLIM O] CUTE acleKTH KOu CHaOAyBaunTe I BIpagysaar Bo NOHyIeHuTe
LJ€HM NPY CUTYalKja Ha CePUO3HO [oJIeM MPOIEHT Ha YBO3HA 3aBUCHOCT Ha
Peny6nuka MaxkefoHuja, ce ykaykyba Ha ONPaBjaHoCTa 38 HOCeHme enHa
BakBa OAyKa. Brmpouem cute rope sasepeny mpobnemun Oea eiHa ol
raBHUTe npuumny 3a ,BLACK OUT" 8o Kamudopnuja.

Bp3 0CHOBA Ha CETO HAREEHO MOJKE [ja ce 3aK/yul /lekd €O 3aKoHOT 38
U3MeHyBam-e U AOTOJIHYBAke Ha 3aKOHOT 33 €HepreThKa He Ce HalyilTa
3a70)kbaTa 3a co3faBamhe Ha LeocHO nyudepasiM3aH nasap Ha eleKTprtiHa
eHepruja, TYKy BP3 OCHOBA Ha OKOTHOCTHTEe BO KOW Ce Haola Penybmika
MaxkenoHMja, ce MpUCTanyBa KOH yTBPAYBAHE Ha PeaiHl POKOBL

i
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Reasoned Opinion
in Case ECS-2/15

Introduction

According to Article 90 of the Treaty establishing the Energy Community (hereinafter: "the
Treaty"), the Secretariat may bring a failure by a Party to comply with Energy Community
law to the attention of the Ministerial Council. Pursuant to Article 10 of the Procedural Act No
2008/01/MC-EnC of the Ministerial Council of the Energy Community of 27 June 2008 on
the Rules of Procedure for Dispute Settlement under the Treaty (hereinafter. "Dispute
Settlement Procedures"), the Secretariat carries out a preliminary procedure before
submitting a reasoned request to the Ministerial Council.

In October 2014, the Secretariat has been informed about draft amendments to the Energy
Law, aiming to reschedule and effectively postpone the electricity market opening in the
former Yugoslav Republic of Macedonia until 2020. Therefore, in a letter sent to the Minister
of Economy dated 10 October 2014, the Secretariat pointed out that should the
amendments be adopted, Macedonia would be in breach of Energy Community law, in
particular the eligibility rules and the rules on the opening of the electricity markets as
provided for by Directive 2009/72/EC (as adapted).!

The Macedonian authorities did not respond to the Secretariat's concerns. Following a fast
track parliamentary procedure, the amendments to the Energy Law were adopted by
Parliament on 13 October 2014.2 Subsequently, the Secretariat initiated proceedings under
Article 90 of the Treaty by way of an Opening Letter under Article 12 of the Dispute
Settlement Procedures sent on 30 January 2015. In the Opening Letter, the Secretariat
preliminarily concluded that the former Yugoslav Republic of Macedonia failed to comply
with Article 33 of the Directive 2009/72/EC read in conjunction with Annex | of the Treaty by
depriving small customers and household customers of their right to purchase electricity
directly from the supplier of their choice and by making eligibility dependent on electricity
consumption. The Government was requested to submit its observations on the points of
fact and of law raised in the Letter within two months, i.e. by 31 March 2015.

' Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning common
rules for the internal market in electricity and repealing Directive 2003/54/EC (2009), OJ L 211/55, as
adapted by Ministerial Council Decision 2011/02/MC-EnC of 6 October 2011 on the implementation of
Directive 2009/72/EC, Directive 2009/73/EC, Regulation (EC) No 714/2009 and Regulation (EC) No
715/2009 and amending Articles 11 and 59 of the Energy Community Treaty.

? Official Gazette No 151/14.
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(4) By a letter dated 3 April 2015, the Ministry of Economy, on behalf of the Government of the
former Yugoslav Republic of Macedonia, replied to the Opening Letter (hereinafter “the
Reply”), contesting the Secretariat's position that the amendments to the Law on Energy
was in breach of Energy Community law and offering “justifications” to which the Secretariat
will come back in the legal assessment.

(5) Having assessed the information and arguments put forward in the Reply, the Secretariat
considers that the argumentation provided in the Reply does not challenge the assessment
made by the Secretariat or justify the breaches of the Energy Community law identified in
the Opening Letter. The Reply also gives no evidence of legislative developments that could
have rectified the situation. The Energy Law, as amended in 2014, is still in force. Therefore,
the Secretariat considers the preliminary legal assessment and the conclusions of the
Opening Letter still valid.

(6) Under these circumstances, the Secretariat decided to submit the present Reasoned
Opinion.

Il. Factual background

a. The electricity sector

(7) The electricity sector in the former Yugoslav Republic of Macedonia operates under the
provisions of the Energy Law of 2011, as amended several times and most recently in
October 2014.% The Energy Law at the time of its adoption envisaged gradual opening of the
electricity market, taking into account the existing market conditions and the specific roles
and features of the key market participants.

) The Energy Regulatory Commission (ERC) has been active since 2003. A set of regulatory
rules has been adopted under the Energy Law, including the Market Rules from February
2014,* amended twice since then, obliging all customers except small enterprises and
households to purchase electricity on the competitive market.

(9) The key players in the electricity market are the state-owned incumbent utility Elektrani na
Makedonija AD (ELEM) and EVN Makedonija AD. ELEM owns the majority of generation
plants, namely two TPPs and eight HPPs, with a total installed capacity of 1380 MW. ELEM
also operates a small distribution network through which it supplies 73 industrial customers
with some 80 GWh per year. The Austrian utility EVN holds 90% of shares in EVN
Makedonija which is the owner of most of the distribution assets and supplier of 98% of all
sales to the so-called “tariff customers”. All household customers in the country and more
than 99,9% of all non-household customers are connected to the distribution system of EVN
Makedonija.

® Energy Law, Official Gazette No.16/11, 136/11, 79/13, 164/13, 41/14 and 151/14.
* Energy Regulatory Commission, Market Rules, No.01-481/1, 17.02.2014.
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(10) There are also several independent power producers: the oil-fired TPP Negotino with 210
MW installed capacity and two gas-fired CHPs with total 260 MW of installed capacity.

(11) The transmission network is operated by AD Makedonski Elektroprenosen Sistem Operator
(MEPSQ), a state owned company responsible for electricity transmission, electric power
system control and balancing. MEPSO also performs the functions of a market operator.

(12) Currently, there are 51 registered traders of electricity with valid licenses issued by ERC and
7 licenses for supply of electricity to end customers. The supply licenses for incumbent
suppliers (EVN Makedonija and ELEM Energetika) cover public service obligation to supply
tariff customers with electricity by the end of 2014, and starting from July 2016° as the
suppliers of last resort.

b. Eligibility under the Energy Law and market opening

(13) The Energy Law from 2011 defines eligible customers as customers that purchase energy
from generators, suppliers or trades of their own choice.¢

(14) Although Article 82 of the Energy Law of 2011 stipulates that all electricity customers shall
be deemed eligible, all customers (except the customers connected to the high voltage grids
that were already eligible according to the previous Energy Law) have in practice obtained
the eligibility status only when certain secondary legislation entered into force.”

(15) Under the Law, customers that have obtained the status of eligible customers are expected
to sign an electricity supply contract.8 Eligible customers are not allowed to switch back to

regulated supply, i.e. the Energy Law also links eligibility (the right to choose the supplier)
with compulsory termination of regulated supply.®

aa. Household customers

(16) According to the Energy Law as it stood before the amendments giving rise to the present
case were adopted, household customers were to be captive until 31 December 2014.™
Captive customers are defined in Article 197(7) of the Law as “customers who purchase
electricity under stipulated terms and conditions and prices, and cannot select the electricity
supplier at their own preference.”

® According to the latest amendments of the Rules for supply of electricity as last resort of November 2014. fr
® Article 3(44) Energy Law of 2011.

" The secondary legislation referred to in Article 197(1) Energy Law 2011 covers: Electricity Supply Rules,
Rules on Electricity Supply of Last Resort, Electricity Price-Setting Regulation for Supplier of Last Resort,
Electricity Market Code and Tariff Systems for electricity transmission/distribution and services provided by
the electricity market operator.

® Article 197(2) Energy Law of 2011.

? Article 82(4), 197(4) and (5) Energy law of 2011.

"% Article 197(1) Energy Law of 2011.
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(17) Under Article 197(5) of the Energy Law, the electricity supply for captive customers shall be
deemed regulated energy activity, and its performance was to be terminated as from 1
January 2015.

bb. Small customers

(18) Small electricity customers are defined as “enterprises with less than 50 employees and
total annual income or total assets less than 10 million EUR in MKD counter value,
excluding the energy generators and transmission and distribution system operators.”"

(19) Once the secondary legislation listed in Article 197(1) of the Energy Law was adopted by
ERC, small electricity customers were given an option until the end of 2014 to either stay
with the incumbent supplier or to switch. All small customers chose the first option.

cc. Secondary legislation

(20) Article 57 of the Market Rules gives small customers and households the right to opt for
being supplied under a “regulated contract”!2 or for purchasing from a supplier of their
choice. Customers that purchase electricity under a regulated contract are those customers
that have decided to be supplied by the supplier of last resort under the prices regulated by
the ERC.13 Article 131(2) of the Market Rules stipulated that the households remain captive
until 31 December 2014 and that they have to buy electricity from the supplier of tariff
customers at regulated conditions. The list of eligible customers which do not fall in the
category of small customers is published by MEPSO by 30 April each year and
communicated to distribution network operators. These eligible customers are obliged to
negotiate a market-based supply contract within 60 days.

(21) When ERC adopted the Market Rules in 2012, an obligation to purchase electricity on the
competitive market was imposed on all customers starting from 1 January 2013, except
small enterprises and households. With the amendment of the Market Rules in June 2013,
this deadline was postponed to 1 October 2013.1¢ An Action Plan for the Liberalization of the
Electricity Market adopted by ERC on 30 September 201315 postponed that date further to 1
April 2014. On that date, all electricity customers except households were supposed to
become eligible, whereas on 1 January 2015, all electricity customers, including
households, were supposed to become eligible. The Action Plan further imposed certain
obligations on key market players in order to ensure a smooth opening of retail market for
customers connected to the distribution network.

" Article 3 Energy Law of 2011.

'? Regulated contract is the contract that is subject to approval by the Energy Regulatory Commission,
Article 3(87) Energy Law of 2011.

'3 Article 8(1) Energy Law of 2011.

" ERC, Amendments to the Market Rules, No. 01-1166/1, 27.06.2013

& ERC, Action Plan for the liberalisation of the electricity market in the Republic of Macedonia, No. 01-
1645/2, 30.09.2013
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(22) New Market Rules were adopted in February 2014.16 The electricity market consists of
regulated and unregulated segment. According to Article 56 of the Market Rules of 2014, all
non-household customers with more than 50 employees and total annual income or total
assets less than 10 million EUR in MKD counter value could participate on the market, after
signing a contract with a supplier of trader of their choice. The small non-household
customers and the households were given a choice to be supplied either on the market from
a supplier of their choice, or from the supplier of last resort at regulated conditions,!” but
Article 131(1) of the Market Rules still considered the households captive customers, thus
giving the choice of supplier only to the small non-household customers. In accordance with
the Energy Law in force at that time, the suppliers of tariff customers should operate until 31
December 2014.18

dd. Supplier of last resort

(23) For the eligible customers, suppliers of last resorts were nominated through the Law itself.19
That function is to be performed by “the suppliers for captive consumers ... that have been
issued licenses on electricity supply to captive consumers prior to the day when the present
law enters into effect.”20 The commencement of the activities of the suppliers of last resort
was linked with the date for market opening for small customers, and was as determined by
the Law?! as well as by the Rules for Supply with Electricity as a Last Resort.22 This in
practice meant that once the non-household customers gain the eligibility right, they could
choose whether to be supplied at unregulated conditions by a supplier of their choice, or to
be supplied by the supplier of last resort under regulated conditions. This choice was to be
allowed to the households after 1 January 2015.

(24) The supplier of last resort provides a public service of electricity supply to households or
small customers in cases stipulated by the Energy Law.?® According to the Energy Law, the
manner and procedure under which households or small customers can obtain the right to
be supplied by the electricity supplier of last resort is to be adopted by the ERC.?* Moreover,
Article 82(5) of the Law authorizes the relevant system operator to discontinue delivery of
electricity to all customers without supply contracts, except for households and small
customers which must be supplied by the electricity supplier of last resort.

(25) The supplier of last resort is under an obligation to purchase electricity in order to address
the demands of households and small customers that would decide to be supplied by it,

'® ERC, Market Rules, No.01-481/1, 17.02.2014

"7 Article 57(1) Market Rules of 2014

'8 Article 58(1)(4) Market Rules of 2014

19 Article 8(5) Energy law of 2011,

2 Article 8(5) Energy law of 2011.

2! Article 202 Energy Law of 2011.

22 ERC, Rules for supply of electricity as a last resort, Official Journal No. 144, 15.11.2012 as amended last
time on 27.11.2014. These Rules, according to the last amendments shall be applied as from 1 July 2016.

= Article 3 Energy Law of 2011.

2 Article 28 of the Energy Law of 2011.
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once they obtain the right to choose their electricity supplier.?® It shall have a contract with
the generator charged with a public service obligation to provide electricity to address the
demand of households and small customers. The contract must approved by the ERC.?
Generation for these purposes is considered a regulated activity defined by the Energy Law
as the “activity by means of which the public service is provided and performed under terms
and conditions, manner, prices and tariffs stipulated, i.e., approved by the Energy
Regulatory Commission”.?” Moreover, the price at which the supplier of last resort sells
electricity to the captive customers is also regulated.?®

c. The evolution of market opening

(26) As confirmed by the Reply, the opening of the electricity market in Macedonia started in May
2007 when all electricity customers connected to the transmission network (except the
public enterprise Macedonian Railways) started to buy electricity at the open electricity
market at unregulated conditions. At that time, customers connected to the transmission
network satisfied 55% of their demand for electricity at an open electricity market.

@7) As from 1 January 2008, all customers connected to the transmission system gained
eligibility status and started to fully cover their electricity demand on the open electricity
market. As from 1 January 2012, network operators began purchasing electricity for
covering losses on the open electricity market. On 30 September 2013, the ERC adopted
the Action Plan to liberalize the electricity market and starting from 1 April 2014, all “large”
customers with more than 50 employees and over 10 million total annual revenue or total
assets became eligible. There were 222 customers of this kind. They chose their own
supplier and signed agreements for the supply of electricity.?

(28) According to the Energy Law, all customers including households would have been granted
eligibility status as from 1 January 2015. This has never happened due to the 2014
amendments to the Energy Law.

d. The legislative changes giving rise to the present case

(29) While the work on drafting a Third Energy Package compliant Energy Law had already
started and was ongoing, the Government proposed and the Parliament adopted
amendments to the existing Energy Law on 13 October 2014.30

25 Article 80(1) Energy Law of 2011.

% Article 66 Energy law of 2011.

27 Article 3(89) Energy Law of 2011.

*® Article 22 Energy Law of 2011

?° Rationale and explanation accompanying the Proposal for amendments to the Energy Law, submitted by
the Government to the Macedonian Parliament, and confirmed by the Reply.

* Official Journal No.151, 15.10.2014
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(30) As an exception to Article 82(1) of the Energy Law according to which all customers shall be
deemed eligible, Article 18°" of the amendments stipulates that the following categories of
customers remain captive, i.e. without the right to choose their supplier:

1) small customers of electricity, with electricity consumption over 1000 MWh in 2015, until
June 30, 2016;

2) small customers of electricity, with electricity consumption, more than 500 MWh in 2016,
until June 30, 2017,

3) small customers of electricity, with electricity consumption over 100 MWh in 2017, until
June 30, 2018;

4) small customers of electricity, with electricity consumption over 25 MWh in 2018, until
June 30, 2019 and

5) all households and other small customers of electricity, until June 30, 2020.

(31) In December 2014, the Market Rules were also amended in order to reflect the changes in
the primary legislation.32 Article 11 of the amendments to the Market Rules defines the
timeline for granting eligibility to the small non-household customers and the households
that corresponds to the timeline from Article 18 of the amendments to the Energy Law.

(32) The Government’s rationale behind these amendments was the protection of customers
from price increases. According to the explanation of the Government accompanying the
amendments, prices would have to increase for approximately 20,67% if all small customers
could freely choose their supplier of electricity. In addition, according to the Reply, “it is
about the liquidity of most of the electricity energy sectors, taking to consideration mutual
legal relations and obligations of the stakeholders in the regulated part of the electricity
market.”3? In particular, this concerns the liquidity of the by far largest incumbent supplier,
EVN who would not be able to meet its obligations towards ELEM and MEPSO, which may
cause disruption of security of supply of electricity.

. Relevant Energy Community Law

(33) Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute
Settlement under the Treaty (“Dispute Settlement Procedures”)3+ as “a Treaty obligation or
[...] a Decision addressed to [a Party]”. A violation of Energy Community Law occurs if “[a]
Party fails to comply with its obligations under the Treaty if any of these measures (actions
or omissions) are incompatible with a provision or a principle of Energy Community Law”
(Article 2(1) Dispute Settlement Procedures).

" amends Article 197(1) of the existing Energy Law of 2011

2 ERC, Amendments to the Markte Rules, 01- 2818/1, 23.12.2014
* Page 5 of the Reply.

¥ Procedural Act No 2008/01/MC-EnC of 27.06.2008.
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(34) Article 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfiiment of
the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy
Community’s tasks. The Parties shall abstain from any measure which could jeopardise the
attainment of the objectives of the Treaty.

(35) Article 10 of the Treaty reads:

Each Contracting Party shall implement the acquis communautaire on energy in compliance with the
timetable for the implementation of those measures set out in Annex I.

(36) Article 11 of the Treaty reads:3s

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean (i) the Directive
2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules
for the internal market in electricity [...]

(37) Article 24 of the Treaty reads:

For the implementation of [...] Title [Il], the Energy Community shall adopt Measures adapting the
acquis communautaire described in this Title, taking into account both the institutional framework of
this Treaty and the specific situation of each of the Contracting Parties.

(38) Article 94 of the Treaty reads:

The institutions shall interpret any term or other concept used in this Treaty that is derived from
European Community law in conformity with the case law of the Court of Justice or the Court of First
Instance of the European Communities. Where no interpretation from those Courts is available, the
Ministerial Council shall give guidance in interpreting this Treaty. It may delegate that task to the
Permanent High Level Group. Such guidance shall not prejudge any interpretation of the acquis
communautaire by the Court of Justice or the Court of First Instance at a later stage.

(39) Annex | to the Energy Community Treaty:3¢

2. Each Contracting Party must ensure that the eligible customers within the meaning of the
European Community Directives 2003/54/EC and 2003/55/EC are:

3 Article 11 EnCT has been amended by Decision of the Ministerial Council of the Energy Community
D/2011/02/MC-EnC and it introduces an obligation for the Contracting Parties to adopt Directive 2009/72/EC
and Regulation (EC) No714/2009 by 1 January 2015. By then, the Contracting Parties have to comply with
Directive 2003/54/EC and Regulation (EC) No 1228/2003.

% Annex | of the Treaty before the amendments of the Treaty with Ministerial Council Decision
D/2011/02/MC-EnC. This text is relevant as a specific reference to the obligations undertaken by former
Yugoslav Republic of Macedonia regarding market opening with signing the Energy Community Treaty.
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from 1 January 2008, all non-household customers;
from 1 January 2015, all customers.

Annex | to the Energy Community Treaty:*’
List of acts included in the “acquis communitaire on energy:”

Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning
common rules for the internal market in electricity, as adopted by Decision No 2011/02/MC-EnC of
the Ministerial Council of 06/10/2011.

Article 2 of Directive 2009/72/EC as adapted by Ministerial Council Decision 2011/02/MC-
EnC (“Definitions”) reads:

For the purposes of this Directive, the following definitions apply:

10. ‘household customer’ means a customer purchasing electricity for his own household
consumption, excluding commercial or professional activities;

11. ‘non-household customer’ means a natural or legal persons purchasing electricity which is not
for their own household use and includes producers and wholesale customers;

12. ‘eligible customer’ means a customer who is free to purchase electricity from the supplier of his
choice within the meaning of Article 33.

Article 3(3) of Directive 2009/72/EC as adapted by Ministerial Council Decision 2011/02/MC-
EnC (“Public service obligations and customer protection”) reads:

3. Contracting Parties shall ensure that all household customers, and, where Contracting Parties
deem it appropriate, small enterprises, (namely enterprises with fewer than 50 occupied persons and
an annual turnover or balance sheet not exceeding EUR 10 million), enjoy universal service, that is
the right to be supplied with electricity of a specified quality within their territory at reasonable, easily
and clearly comparable, transparent and non-discriminatory prices To ensure the provision of
universal service, Contracting Parties States may appoint a supplier of last resort. Contracting Parties
shall impose on distribution companies an obligation to connect customers to their grid under terms,
conditions and tariffs set in accordance with the procedure laid down in Article 23(2). Nothing in this
Directive shall prevent Contracting Parties from strengthening the market position of the domestic,
small and medium-sized customers by promoting the possibilities of voluntary aggregation of
representation for this class of customers.

The first subparagraph shall be implemented in a fransparent and non-discriminatory way and shall
not impede the opening of the market provided for in Article 33.

Article 33(1) of Directive 2009/72/EC as adapted by Ministerial Council Decision
2011/02/MC-EnC (“Market opening and reciprocity”) reads:

7 Amended by Article 1 of Ministerial Council Decision 2011/02/MC-EnC of 6 October 2011,
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1. Contracting Parties shall ensure that the eligible customers comprise:

(b) from 1 July 2008, at the latest, all non-household customers;
(c) from 1 July 2015, all customers.

Legal Assessment

1. Violation of Article 33 of Directive 2009/72/EC

(44)

(45)

(46)

(47)

(48)

(49)

The subject-matter of the present proceedings consists of the failure of former Yugoslav
Republic of Macedonia to comply with its obligations related to the opening of the electricity
market stemming from Article 33 Directive 2009/72/EC as adapted by Ministerial Council
Decision 2011/02/MC-EnC and Annex | of the Treaty.

Open electricity markets are of the principal importance for the achievement of the
objectives of the internal energy market and the Treaty establishing the Energy Community.
The obligation to open the electricity markets, as stipulated by Article 33 of Directive
2009/72/EC and adapted by Ministerial Council Decision 2011/02/MC-EnC. The obligation
to open the electricity markets means that the Contracting Parties must grant electricity
customers eligibility within certain time periods. Eligibility, as defined by Article 2(12) of
Directive 2009/72/EC, is the right to freely choose electricity supplier from domestic or non-
domestic sources. Article 33 of Directive 2009/72/EC.

Directive 2009/72/EC and Annex | of the Energy Community Treaty require the Contracting
Parties to open their markets gradually. Article 33(1) of Directive 2009/72/EC stipulates that
all non-household customers had to be given the status of eligible customers in the first
phase, by 1 January 2008. In the second phase, as from 1 January 2015, all customers
including households had to become eligible customers.

The Court of Justice of the European Union has affirmed that time limits prescribed within a
Directive for implementing certain provisions of that Directive are of special importance
“since the implementing measures are left to the discretion of the Member States and would

be ineffective if the desired aims are not achieved with the prescribed time-limits”.*®

As they postpone the full opening of the electricity market in Macedonia until July 2020, the
latest amendments to the Energy Law of October 2014 do precisely lead to such a result, for
the eligibility to be granted to both non-household and household customers.

As to the Government's argument in its Reply that Article 82 of the Energy Law treats all
buyers of electricity as “eligible buyers”,* suffice it to recall that Article 18 of the

3 Case C-52/75 Commission v ltaly, [1976] ECR 277, paragraph 10.
* Page 4 of the Reply.
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amendments introduce an exception to Article 82 of the Energy Law that denies certain
categories of customers’ eligibility until the dates mentioned in those amendments.

a. Non-household customers

Article 33(1) of Directive 2009/72/EC read in conjunction with Annex | to the Treaty required
the opening of the market to all non-household costumers by 1 January 2008. According to
Article 2(11) of Directive 2009/72/EC, the notion of non-household customers encompasses
all “natural or legal persons purchasing electricity which is not for their own household use
and shall include producers and wholesale customers”.

According to Article 18 of the amendments to the Macedonian Energy Law, small non-
household customers with electricity consumption over 1000 MWh in 2015 would become
eligible after 30 June 2016, while the ones with lower consumption (of over 500 MWh, 100
MWh and 25 MWh) would become eligible after 30 June 2017, 2018 and 2019 respectively.
All other small non-household customers with consumption below 25 MWh and all
households regardless of their consumption would become eligible only in July 2020. Until
then, they are considered captive and obliged to buy electricity from their incumbent
suppliers, the suppliers for tariff customers.

The Secretariat considers that the provisions of Article 18 of the amendments are not in line
with the Directive 2009/72/EC. According to the amendments, only those non-household
customers that are not considered small (enterprises with more than 50 occupied persons
and an annual income or assets exceeding EUR 10 million) retain their eligibility status as
gained with the adoption of the secondary legislation as stipulated in the Energy Law from
2011, and detailed by the several amendments to the Market Rules as explained above. For
the rest of non-household customers, i.e. for the small non-household customers only, the
granting of eligibility is postponed to the period between July 2016 and 2020, depending on
their consumption level. This is not in line with the Directive because the Directive obliges
Contracting Parties to ensure that all non-household consumers become eligible as from 1
January 2008 without giving the possibility to Contracting Parties to postpone the granting of
eligibility for any category of non-household customers beyond this date. That means that
both “large” and small non-household customers had to be granted eligibility as of 2008.

Hence, after the amendments to the Law all (small) non-household customers are not
eligible within the meaning of Article 2(12) of Directive 2009/72/EC, even though they should
have been granted that right as from 1 July 2008. To further postpone the date(s) for
granting the categories of non-household customers concerned eligibility in 2014 and by not
less than (up to) six years constitutes a clear breach of Article 33(1)(b) of Directive
2009/72/EC.
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b. Household customers

(54) Article 33(1) of Directive of Directive 2009/72/EC read in conjunction with Annex | to the
Treaty required the opening of the market to all customers (including households) by 1
January 2015. A household customer is defined by Article 2(10) of the Directive 2009/72/EC
as a “customer purchasing electricity for his own household consumption, excluding
commercial or professional activities.”

(55) Article 18 of the amendments stipulates that all household customers and small non-
household customers with consumption below 25 MWh would continue to be supplied as
“tariff customers” (i.e. remain not eligible customers) until July 2020.

(56) Therefore, despite the fact that the deadline for ensuring their eligibility was 1 January 2015,
the amendments to the Energy Law postpone granting eligibility to household customers by
another 6 years This constitutes a violation of Article 33(1)(c) of Directive of Directive
2009/72/EC.

c. Conclusion

(57) In conclusion, the Secretariat is of the opinion that former Yugoslav Republic of Macedonia
failed to comply with its obligations under Article 33(1)(b) and (c) of Directive 2009/72/EC by
making it unlawful for certain categories of non-household customers and all household
customers to choose their electricity supplier by the dates set by Energy Community law.

In its Reply to the Opening Letter, the Government assert that the “right of every consumer
of electricity to choose the supplier ... remains guaranteed for the consumers with the
amendments to the Energy Law” without sustaining this claim further except with a vague
reference to “the Constitution and law”.40 In view of the clear and unambiguous wording of
Article 18 of the amendments, such denial of a breach of Article 33 of Directive 2009/72/EC
is not acceptable. By the sentence following this assertion, the Governments also
acknowledges that the right of eligibility was effectively postponed by the amendments of
2014 (“This right during the next period will realize the consumers under a dynamics
established by the amendments to the Energy Law”).

(58

-

2. Justifications submitted by the Government for postponing electricity market opening

(59) In its Reply to the Opening Letter, the Government submitted several reasons for
postponing of the electricity market opening. In the view of the Secretariat, none of them
justifies the breach of Article 33 of Directive 2009/72/EC. For the sake of completeness and

0 page 5 of the Reply.
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clarification, however, the Secretariat will elaborate on the arguments put forward by the
Government in its Reply in the following.

a. Public service obligations and universal service

(60) With regard to the possibility of justifying breaches of Article 33 of Directive 2009/72/E by
recurrence to public service obligations, the Secretariat notes that the provision contains a
straight-forward and unequivocal obligation which does not allow for exemptions or
postponements. This is confirmed by Article 3 of Directive 2009/72/EC, the provision
allowing for the imposition of public service obligations and requiring the maintenance of a
universal service, which explicitly prohibits implementation in a way which would impede the
opening of the market provided for in Article 33.4 Since former Yugoslav Republic of
Macedonia formally denied eligibility to a large part of non-household customers and all
household customers contrary to the obligation of Article 33 of the Directive, it cannot rely
on Article 3(3) of Directive 2009/72/EC. Moreover, justification under Article 3 of Directive
2009/72/EC is explicitly excluded by Article 3(14) of that Directive which does not refer to
Article 33 when allowing for non-application of certain provisions of the Directive.

(61) That said, the Secretariat has pointed out in its Opening Letter that designing a public
service obligation in line with the Energy Community acquis could be used as an alternative
to, rather than a justification for, denying customers the right to choose their supplier. The
Secretariat urged former Yugoslav Republic of Macedonia to re-establish compliance by
amending the Energy Law while designing an appropriate public service obligation, in line
with Article 3 of Directive 2009/72/EC and the Treaty,“? which would address the social and
macro-economic concerns expressed by the Government in its Reply such as protecting
customers from price increases.*

b. Protection of household from price increase

(62) The Government justifies the postponement of the opening of the market for over 12 years
beyond the deadlines set in the acquis by a risk of “possible drastic increase of the prices of
electricity for the households.”* In particular, “consumers in Republic of Macedonia that fall
into the category of households buy electricity at prices previously approved by the Energy
Regulatory Commission that are relatively lower than prices in Europe and the region
indicating the existence of cross-subsidization which by simultaneous and full opening of the
market would cause shocks impact to the households; the average net salary paid in

! See last subparagraph of Article 3(3) of Directive 2009/72/EC.

“2 Article 3(1) Directive 2009/72.

* It also follows from case law that Contracting Parties are permitted under Directive 2009/72/EC to assess
whether “it is necessary to impose on undertakings operating in the [electricity] sector public service
obligations in order, in particular, to ensure that the price of the supply of [electricity] to final consumers is
maintained at a reasonable level’, Case C-265/08, Federutility and others v Autorita per l'energia elettrica e
il gas [2010] ECR- 2010 1-03377, paragraph 32.

* Page 2 of the Reply.
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Republic of Macedonia from the published statistics is within the limits of 350 Euros, while
the unemployment rate according to statistics from December is 27.9% of the active
population.”™

(63) In the Government's view, the rationale of postponing the opening of the market for small
non-household and all household customers was thus to allow for a gradual price increase
rather than an abrupt liberalization which would subject customers to (presumably) higher
market based prices immediately. According to a study cited by the Government, and relied
upon in the Government’s explanation accompanying the proposed amendments, if all small
customers would choose their supplier of electricity, the electricity price of the households
would increase by approximately 20,67%. Thus, the Government refers to the purpose of
“protection of households from price increase.”*

(64) In the Secretariat's view, the arguments made by the Government are not relevant for the
case at hand.

—_
[ep]
o

-

Firstly, the present case concerns the concept of eligibility within the meaning of Article
33(1)(b) and (c) of Directive 2009/72/EC, i.e. the right given to customers to choose and
switch their supplier. The Secretariat fails to see how giving customers the right to choose
an alternative supplier may, in itself, lead to price increases at all, let alone “shocks”. It is to
be expected that customers will exercise this right only if the conditions offered by such an
alternative supplier are more attractive that the existing supplier’s in terms of quality and/or
price. The right conferred on customers by Article 33 thus widens the options for customers,
and should not force them to switch supplier. The amendments to the Energy Law are
based on the presumption that all small non-household customers would immediately switch
to a supplier different than the incumbent supplier EVN, which would leave the latter
supplying electricity only to households, the regulated price for which is currently below
market price.

86) In this respect, the Secretariat notes that the Government has provided no evidence for its
presumption that granting the right to choose the supplier would lead to an immediate
switching of all non-household customers to alternative suppliers, which given the market
structure, past experience (see paragraph 19 of this Reasoned Opinion) and general
switching patterns in countries in a comparable situation does not seem likely. One would
also assume that an incumbent supplier would react to actual or potential competitive
pressure in a more open market.

(67) Furthermore, the Government seems to ignore that Contracting Parties can avail
themselves of the possibility to impose public service obligations — including regulation of
retail prices for non-household and household customers — on suppliers within the margin
set by Article 3(2) and (3) as well as the case law of the Court of Justice.”” These options

* page 5 of the Reply.
% |n its Reply, the Government refers to the purpose of “protection of households from price increase.”

Pages 2 and 4 of the Reply.
47 Case C-265/08, Federutility and others v Autorita per I'energia elettrica e il gas [2010] ECR I-O00
paragraphs 25- 47.

| Bank l Raiffeisenlandesbank

14

IBAN J AT953200000015102825
BIC RLNWATWW




‘ Energy Community

Energy Community Secretariat
Am Hof 4, Level 5, 1010 Vienna, Austria

+43 (0)1 535 2222
contact@energy-community.org
WWW.energy-community.org

Phone
Email

Web

can be used to cushion any abrupt price increases in a manner compliant with the Treaty
rather than depriving Macedonian customers from the rights granted to them under the
Treaty.

(68) In reality, the argument related to potential “price shocks” seems to address rather the
intended protection of the incumbent’s liquidity than the protection of household customers

from “price shocks”. Protecting the incumbent’s liquidity as an argument will be addressed
below.

(69) Secondly, the Secretariat recalls that Directive 2009/72/EC addresses the social problems
of the kind apparently expected by the Government through targeted support to be granted
to vulnerable customers to be defined in accordance with Article 3 of Directive 2009/72/EC.
Energy Community law thus explicitly allows for a “protection of the social category from
excessive price increases”.*® By depriving customers of their right to eligibility, however, the
former Yugoslav Republic of Macedonia has thus chosen measures which are also not
proportionate to achieve the goal of social protection, as they apply in an undifferentiated
manner to those who are socially vulnerable and those who are not.

(70) Finally, the Secretariat would like to point out that it was the Government and ERC which
created the purported problem of an abrupt price increase for small non-household and
household customers in case of compliance with the Treaty’s deadlines by years of inertia in
terms of deregulation of prices before and after the Treaty entered into force. In the Reply,
the Government concedes that the (regulated) prices at which households buy electricity are
“relatively lower than prices in Europe and the region” The price level in the former Yugoslav
Republic of Macedonia is artificially low * precisely because of the reason that the
institutions in charge kept on delaying any serious price reform.

(71) Furthermore, the Government also admits that there is currently cross-subsidization
between the (higher) prices for small non-household customers (mostly commerce) and
households, despite the fact under Directive 2009/72/EC, the ERC had a duty to ensure that
there are no cross-subsidies.” In the Secretariat’s view, the Government cannot justify the
delay in granting Macedonian customers eligibility by reference to problems which — to the
extent they would indeed materialize — originate at least to some extent in the absence of
reform measures taken in the past.

“* Page 7 of the Reply.

= Ministry of Economy of the Republic of Macedonia, Strategy for energy development in the Republic of
Macedonia until 2030 (2010), p. 13;

Eurostat, Statistics explained (2014), ec.europa.eu/eurostat/statistics-
explained/index.php/Energy price _statistics;

International Monetary Fund, Former Yugosiav Republic of Macedonia: Selected Issues (2009), IMF Country
Report No 09/61, p. 31.

% Article 37(1)(f) Directive 2009/72/EC.
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c. Ensuring security of supply

(72) The Government also seems to contend that compliance with Article 33 of Directive
2009/72/EC could jeopardize the security of energy supply in former Yugoslav Republic of
Macedonia. In this respect, the Government deplores the lack of alternative sources of
energy besides electricity. The Government also submits that should the liquidity of the
incumbent supplier (supplier of tariff customers®' and afterwards supplier of last resort,
currently the company EVN) be disrupted, it would not be in a position to covers its debts
towards other key market participants (AD ELEM and AD MEPSQ). The Government
concludes that postponing of market opening was necessary in order to avoid the disruption
of the liquidity of the “most of the electricity energy sector” which ultimately would jeopardize
security of supply.

(73) The Secretariat notes that this line of argumentation is also reflected in the Explanatory
Notes to the draft Energy Law. They read on page 3 of Part I:

“The chosen model in the draft Law allows phased increase of the prices for the households
as well as avoiding disruption of the liquidity of the supplier of last resort. In case the supplier
has no liquidity, it would not be able to comply with the payment obligations towards AD
ELEM and AD MEPSO, which would lead to disruption of security of supply.”

(74) The Secretariat acknowledges that security of supply may constitute a legitimate reason of
public interest which in principle can justify derogations from certain rules and principles of
Energy Community law, to the extent they allow for such derogation.? Due to its clear and
unconditional character, however, Article 33 of Directive 2009/72/EC does not fall within that
category of norms. In order to address possible security of supply concerns, the competent
authorities in former Yugoslav Republic of Macedonia should have imposed public service
obligations on undertakings operating in the electricity sector under Article 3(2) of the
Directive which explicitly refers to security of supply.

> According to Article 197(5) of the Energy Law, the electricity supply for captive customers should have
been terminated as from 1 January 2015. Afterwards, suppliers of last resort should provide a public service
of electricity supply to households or small customers in cases stipulated in the Energy Law, Article 3 Energy
Law of 2011, and a procedure under which households or small customers can obtain the right to be
supplied by the electricity supplier of last resort (according to Article 28 of the Energy Law of 2011 ERC is in
charge of adopting the Rules on Electricity Supply of Last Resort for Households and Small Consumers). In
essence however, the suppliers of last resort are to be the suppliers that have been issued licenses on
electricity supply to captive consumers prior to the day when the present law enters into effect. Only the
commencement of operation as suppliers of last resort was linked with date for market opening for small
customers, and was defined by Article 202 Energy Law 2011, as well as with the ERC Rules for Supply with
Electricity as a Last Resort, Official Journal No. 144, 15.11.2012 as amended last time on 27.11.2014. These
Rules, according to the last amendments shall be applied as from 1 July 2016.

%2 Case 72/83 Campus Oil Limited and others v Minister for Industry and Energy and others [1984] ECR
2727, paragraphs 34- 35 and 44- 51; Case 503/99 Commission v Belgium [2002] ECR [-4809, paragraphs
43 -55; EFTA Court, Case E-2/06 [2007], paragraph 79.
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The Secretariat submits that in any event, the measure actually taken by the legislature of
former Yugoslav Republic of Macedonia, namely the refusal by law to grant its customers
the right to choose their supplier, cannot be justified by reference to security of energy
supply. Both the Explanatory Notes as well as the Government’'s Reply confirm that the
objective of the amendments to the Energy Law was to protect the liquidity of the incumbent
supplier. This measure is essentially protectionist in nature as it has the effect of shielding
the incumbent supplier from any actual or potential competition by prolonging its legal
supply monopoly for a significant period of time.

By contrast, the Government did not explain how granting all customers the right to choose
their supplier, as required under Article 33 of Directive 2009/72/EC, would have put security
of supply at risk by threatening the continuous physical flow of electricity from domestic or
non-domestic sources (imports). In particular, it was not explained why the incumbent
supplier should be the only supplier ensuring secure supply to end customers in case
competition would challenge its monopolistic position, even if such challenge were indeed to
reach an intensity which would eliminate the incumbent’'s ability to meet its financial
obligations towards domestic or non-domestic generators and system operators (which was
not sustained by any evidence in the Reply). In the Secretariat’s view, it is rather the
continued foreclosure of the market by keeping the incumbent supplier's exclusive position
which jeopardizes security of supply, as it seems to make the entire electricity system of the
country dependent on the liquidity of one single company.

The Secretariat submits that in case the liquidity of the incumbent who supplies electricity to
final customers at prices regulated by ERC was indeed at risk, this problem should have
been addressed by reviewing the level of regulated prices, to make sure they reflect the full
costs of electricity, and allow for a reasonable profit margin. Furthermore, ERC has the
competence and the means necessary to continuously monitor the development of the

market as well as security of the supply, and take measures against any malfunctioning or
abuse if needed.

Moreover, the Reply suggests that the collection rates will be again decreased as a
consequence of rising electricity prices, which again would lead to reducing the liquidity of
the incumbent supplier and would represent a risk for security of supply. Again, the
Secretariat points out that postponing market opening do not constitute an adequate
measure to keep collection rates stable. On the contrary, granting customers the right to
choose a supplier based on competition, coupled with measures aimed to improve payment
discipline would be more appropriate to achieve this aim. It was also noted above that the
Reply did not sustain the claim that all (non-household) customers would exercise their
eligibility at once should they be given the right to choose the supplier.

Finally, the Government argues that postponing market opening is necessary due to the fact
that “there is no regional electricity market and transparent price indication.”

In this respect, the Secretariat submits that national barriers for participating in an emerging
market need to be removed for regional and national markets to become sufficiently liquid.
Denying customers the right to choose their supplier contradicts that objective. The
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amendments to the Energy Law, on the one hand, prevent the Macedonian customers from
being supplied by suppliers established in other Parties to the Treaty. On the other hand,
they deprive those suppliers the access to the Macedonian customers which in turn
prevents the regional integration of the electricity markets.

With regard to the argument that the region lacks a transparent price indication, the
Secretariat submits that although there is no regional power exchange on the territory of the
Contracting Parties, several organized markets are functioning in the neighboring Parties to
the Treaty. The Greek organized market, as well as Hungarian HUPEX, and Romanian
OPCOM are delivering such price signals, and those are also used by the suppliers and
traders on the Macedonian market for wholesale supply and supply of electricity to the
eligible customers. Since a large number of Macedonian customers are already eligible, the
Secretariat cannot accept the argument that postponing market opening for the remaining
small non-household household customers is necessary due to the lack of transparent price
formation or a reference price.

d. Flexibility and Article 24 of the Treaty

The Government also invoked Article 24 of the Treaty as a justification for the postponement
of market opening under Article 33 of Directive 2009/72/EC.

According to the Reply, any compliance assessment should take into account the country’s
specific situation. According to the Government, this alleged “specific situation” results
mainly from the kind of purported problems described at point a. above. In other words, the
Government seems to believe that market opening in Macedonia is unacceptable for socio-
economic reasons and that a “special situation” in this respect may give rise to a derogation
from the obligations stemming from Article 33 of Directive 2009/72/EC.

In the Secretariat’s view, the Government is wrong on both accounts.

Firstly, the Secretariat disputes that the Macedonian situation described by the Government
is indeed a special one when comparing to the Contracting Parties in general and countries
in South East Europe in particular. The Contracting Parties from South East Europe share a
number of similarities, including low employment rates and similar average salaries.”® As a
recent IMF Report underlines, “it is the incomplete reform process [in the Western Balkans]
that is holding back convergence to income levels of richer European Union economies.”*

Secondly, the Secretariat already argued above that the delay of granting the eligibility right
under Article 33 of Directive 2009/72/EC by reference to alleged social problems cannot be
justified within the general framework established by that Directive. This assessment is not

%3 The average ratio of employed persons to the working-age population in these countries was 46% in 2012,
compared with 64% in the euro area and 63% among the new EU Member States. See IMF Working Paper,
Boosting Job Growth in the Western Balkans, 14/16, January 2014, pages 4 and 15.
% |MF Report, The Western Balkans: 15 Years of Economic Transition, March 2015.
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called into question by Article 24 of the Treaty. That provision cannot justify the failure of a
Contracting Party to grant eligibility to all its electricity customers.

(87) Article 24 of the Treaty indeed envisages the possibility of adopting “measures adapting the
acquis communautaire [...] taking into account [...] the specific situation of each of the
Contracting Parties” when incorporating the EU acquis to be made binding upon Contracting
Parties under Title Il of the Treaty. However, this provision is not directly applicable, as it
depends on two initiatives, namely (i) a proposal to that effect by the European Commission
which holds an exclusive right of initiative in that respect (Article 79 of the Treaty) and (ii) a
decision taken by the Ministerial Council. In other words, Article 24 of the Treaty provides a
legal basis, not a self-executive legal norm.

88) The appropriate point in time to adapt Directive 2009/72/EC in a way which would
accommodate the Government’s expectations would have been the incorporation of that
Directive by the Ministerial Council's Decision 2011/02/MC-EnC of 6 October 2011.
However, neither did the European Commission propose nor did the Ministerial Council
adopt any adaptations to Article 33 of Directive 2009/72/EC other than amending the dates
“1 July 2004 to read “1 January 2008” and “1 July 2007” to read “1 January 2015,” and
stipulating that those dates shall apply “without prejudice to special deadlines agreed in the
Protocols of Accession to the Energy Community”.” In particular, the Government of the
former Yugoslav Republic of Macedonia did not avail itself of its right to suggest changes to
the European Commission’s proposal and did not vote against Decision 2011/02/MC-EnC at
the Ministerial Council’'s meeting. As a result, the country is bound by Article 33 of Directive
2009/32/EC as any other Contracting Party. And even before the adoption of Directive
2009/72/EC, i.e. when the Treaty was negotiated, signed and ratified, To the contrary,
former Yugoslav Republic of Macedonia fully accepted the obligations stemming from the
Energy Community acquis, including those stipulated in Annex | of the Treaty and in
particular the explicit reference to market opening already contained in the original version
of that Annex. The former Yugoslav Republic of Macedonia thus repeatedly missed the
opportunity to make use of the flexibility offered by Article 24 of the Treaty.

(89) Finally, the Government also makes reference to the Report of the High Level Reflection
Group of May 2014.%® That Report indeed reads:

“More flexibility should be allowed in the scope and time of the adaptation of the acquis
taking into account that the situation of the Contracting Parties may differ in many aspects
which are key for implementation (e.g. social conditions, existing or missing links to EU
tfransmission grids, existing or missing gas pipelines, different country sizes, different
technical standards etc.)"s”

% Article 17 Ministerial Council's Decision 2011/02/MC-EnC of 6 October 2011. So far, there has not been
any special deadline different than the 2008 and 2015 deadlines for market opening.

% page 5 of the Reply.

%" The High Level Reflection Group of the Energy Community, “An Energy Community for the Future” (2014),
p; 13.
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(90) As long as none of the proposals made by this Report have been taken up and implemented
by the competent institutions of the Energy Community, this appraisal cannot change the
legal assessment of the case at hand. In any event, Macedonia remains at liberty to follow
up on the Report and suggest turning flexibility from an intellectual concept to a legally
binding feature of the Energy Community.

e. The relevance of EU Member States and other Contracting Parties purported
failure to comply

91) The Government also tries to justify its failure to implement Article 33 of Directive
2009/72/EC by claiming that the deadlines related to the implementation of certain rules for
liberalizing the electricity markets are not respected even by some EU Member States.”

(92) Firstly, the Secretariat notes that the Government failed to identify any particular case of
another Contracting Party or Member State to implement Article 33(1)(b) and (c) of Directive
2009/72/EC.

(93) Secondly, settled case law suggests that any delays on the part of a Member State or
Contracting Party in performing obligations stemming from a directive may not be invoked
by another Member State or Contracting Party to justify its own, even temporary, failure to
perform its obligations.*

(94) Therefore, unilaterally changing the time limits set out in Article 33 of the Directive
2009/72/EC by former Yugoslav Republic of Macedonia cannot be justified on the basis of
other Contracting Parties’ or EU Member States’ alleged failure to comply with the same
provisions.

f. The principles of subsidiarity and proportionality

(95) The Government also invokes the principles of subsidiarity and proportionality in order to
justify its breach of Article 33 of Directive 2009/72/EC. Without specifying how it interprets
these principles any further, the Government seems to infer from them the right to apply the
Energy Community acquis according to its own “possibilities”.

96) The principle of subsidiarity is explicitly spelt out and defined in Article 5(3) of the EU
Treaty.®” The Secretariat will leave it open of whether the principle of subsidiarity can be

% page 6 of the Reply.

% Case C-52/75 Commission v Italy, [1976] ECR 277, paragraph 11; Case C-327/98 Commission v French
Republic [1999], paragraph 14; Case C-38/89 Ministére public v Guy Blanguernon [1990], paragraph 7;
Case C-146/89 Commission v United Kingdom [1991] ECR 3533, paragraph 47.

% According to that principle, “the Union shall act only if and in so far as the objectives of the proposed
action cannot be sufficiently achieved by the Member States, either at central level or at regional and local
level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union
level.”
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applied outside the confinements of EU law without any explicit specification in the Energy
Community Treaty and limits itself to recalling that the Government has not set out how this
principle would limit the Energy Community’s legislature’s — the Ministerial Council —
competence to adopt Decisions taking binding effect on Contracting Parties, and in
particular incorporating rules already adopted with the EU under Title 1l of the Treaty such
as Article 33 of Directive 2009/72/EC.

(97) As regards the principle of proportionality, the Secretariat indeed has already found that the
principle of proportionality is one of the basic principles of Energy Community Law.®’

(98) The principle of proportionality is of utmost importance when reconciling to conflicting policy
objectives or determining the scope of an exemption to a general principle in a given legal
system, to the extent that the system envisages such exemptions. It is to be recalled,
however, that Directive 2009/73 does not envisage exemptions or the possibility for
deferring the right to eligibility beyond the dates given there. The Government can also not
invoke the principle of proportionality to replace and bypass the lack of adaptations made
under Article 24 of the Treaty in the course of the legislative process.

(99) If the principle of proportionality is to be applied at all in the present case, it would have
required the former Yugoslav Republic of Macedonia to address the alleged problems
persisting in the Macedonian energy sector by adequate public service obligations as
suggested above, and not an outright denial of customers’ eligibility rights.

(100)In reality, the Government invokes both the principles of subsidiarity and proportionality in
an unspecified manner to challenge the legally binding character of a rule of Energy
Community law, Article 33 of 2009/72/EC. This attempt must be rejected as it calls into
question the foundations of the Energy Community Treaty establishing a community subject
to the rule of law.

V. Conclusion

(101) Former Yugoslav Republic of Macedonia was obliged under Article 33(1) of Directive
2009/72/EC read together with Annex | of the Treaty to open the electricity market for all
customers including households as from 1 January 2015. All customers without exception
should have been granted the right to choose their supplier and all domestic and foreign

suppliers of electricity should have been given the right to directly sell to all customers in
former Yugoslav Republic of Macedonia.

(102) In the light of the above assessment, the Secretariat concludes that, by depriving a number
of non-household customers and all household customers from exercising their right to
purchase electricity directly from the supplier of their choice and by obliging them to
continue purchasing electricity from the incumbent supplier as a supplier of last resort after 1

1 Case ECS-12/11 [2011], Opening Letter, p. 9.
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January 2015, former Yugoslav Republic of Macedonia fails to comply with Article 33
Directive 2009/72/EC read in conjunction with Annex | of the Treaty.

(103) In accordance with Article 13(2) of the Dispute Settlement Procedures, former Yugoslav
Republic of Macedonia is requested to rectify the breaches identified in the present
Reasoned Opinion within a time-limit of two months, i.e. by

26 June 2015.

and notify the Secretariat of all steps undertaken in that respect.

Vienna, 27 April 2015

/
Janez Kopac 'f Dirk Buschle
5

Director gELC/ou sel/Deputy Director
I Bank ! Raiffeisenlandesbank
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Io: CEKPETAPHJAT HA EHEPTETCKA 3AEJTHUTA | L ,

Am Hof 4 level 5 MiHucTEpCTBO 33 EKOHDMM]a
1010 Vienna, Austria Bp.
3ar-puH Janes Konay, pupexTop CKO mnuﬁa

Jypwj Farapuy, 15

1000 Cronje,
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Ten. (02) 3093408

@axc: (02) 3084472
Bo Bpcka co samero O6pasnokeno mucieme (Reasoned Opinion) mo Www-economygovmk

cayuajor ECS-2/15 ox 27 anpun 2015 rogusa co koj npeparate Pery6ouka © ™ nfo@economy.govmk
Makegounja, HajgouHa zo 26 jyrm 2015 ropuma, Aa TI'M TIONpaBH ?&3?:%?—?38
npexpiryBamata Ha JOroBOPOT 3a OCHOBAE Ha eHepreTcKaTa 3aefHMIA

Ko ce uAaeHTHdUKyBaHK B0 OCHOBAHOTO MuCIeHme, MEHHMCTEPCTBOTO 3a

exoHom#ja Bo ume Ha Bnapara Ha Penybnuka Makeponuja ro nocTaBysa
CJIeTHUOT OZITOBOD:

Ilpegmet: Oxrosop na O6pasnosedo Mucieme Bo ciop ECS-2/15

[TounTysany,

20100131300073

1. EpuHCTBEeH MOTHB 33 M3MeHyBalmhe Ha 3aKOHOT 3@ EHEPreTHKa e
3aIITATA Ha JoMakuHcTBaTa Ha Penybauka Makeponuja of
3HAYMTEJIHO 3rOJIEMYBAH:E Ha LIEHWTE Ha eJeKTPHYHA eHepruja Io
LJ€JIOCHO OTBapame Ha Na3apoT Ha eleKTpuuHa eHepruja. OBa e of
NpUYHHA IITO aHAJM3HUTe IIOKa>KyBaaT [ieKa Co 11eJI0CHa NMPUMeHa Ha
MOL3aKoHCKHTEe aKTWM KpajHaTa IieHa Ha [JoMaKMHCTBaTa Ke ce
3r0JIEMH U BO 0BOj MoMeHT. MiMajku ro oBa Bo IpegBu, TIPOK3/IEryB:
[eKa 3HAYMTENHO roseM 6poj Ha MOTpOuIyBauM (NPETEXKHO
HHIYCTPUCKUOT ¥ KOMEPLUUjalIHHUOT ceKTop) 61 Hanpanmre'— -
cranbyzBay co eseKTpUuHa eHepruja. Micto taka Tpeﬁa Jxa e IcIM&l Bo P S, ™5, 5
mpeABM7  JleKa IeHaTa Ha  eJeKTPHMYHATa . eHepm}a Ha LA %
MpOM3BOAUTENOT KOj MMa obBpcKa 3a oﬁeaﬁenyname Ha'jaBHa ycnyra ‘
e pesJlaTMBHO HMCKA BO OJHOC Ha l[eHaTa 1(0]a Ja HYI[&T OCTAHATHTE
cHabpyBauu 1 Tproeuu. IleHara Ha nomamnc’ma’ra 61 ce 3ronemma]
U 1o oBoj ocHOB, OTTyKa TMPOM3TIETyBa: fexa oﬁpasnoxce}me'ro Haﬂ_
CexpeTtapujaToT Bo TouKa (65) He e pesnena fmo 3a oxo.rmocm're ‘BO
@JICKTPOEHEPTeTCKUOT CEKTOpP BO Penyﬁnnka Maxe,u;onn]a

2. CekpeTapujaToT BO CBOETO 06pa3n0>}<e1me HDCEﬁHO BO nenosure (70)
u (71) moTBpAYBa ieKa cemak mocTojaT OI{DHHOCTPI TIOpai| KOM MO3Ke
fa JoBenaT [no 3rojeMyBame Ha LeHdaTa Ha EHEKTPI'I‘-IHBTH EHEPTH]H

mrro Gewe u apryMeHT Ha Biaparta Ha Penyﬁnm{a Maxe,u;oml}a BO
0ATOBOPOT Ha OTBODEHOTO MIHUCMO.
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3. CekpeTapujaToT HENpPABMIHO IO TOJKyBa (hakTOT HA 3amITHTA Ha
NOTPOIIyBaYWTe CO 3allTHTa Ha CHabAyBayoT CO eJeKTPUYHA
eHepruja Ha TapudHM notpomysavn. Umewo, nenra Ha Bragara e na
HeMa LeHOBHHM LIOKOBH Kaj loMakMHCTBaTa U IIpH Toa ofjacHyBajku
ja eKoHOMCKaTa MOK Ha foMakuHcTBaTa Bo Penybanka Makegouuja
co Apyrd 300pOBM ce HaBeAyBa JeKa HCTUTe HeMa jia bupjar Bo
MOJKHOCT Jla TI'M TIOZAMUpAr CBOMTE CMETKM 3a I[OTpOIueHa
eeKTpuyHa eHepruja. Of TyKa MpoM3JIerysa OTBOPEHOTO Mpaliarhe
3a JIMKBMJHOCTA Ha CHabnyBayoT BO KpaeH ciy4yaj KOj mopapu
HEMOXKHOCTa 3a HaJjaTa Ha CBOMTEe nobapyBamka, Ke BJErysa Bo
LOJIrOBM KOH OHMEe KOHM ja obesbemyBaar eHeprujara, mely Kou u
NPOM3BOAKUTENOT KOj MMa obBpcka 3a obesbepysame Ha japma !SCS9001:2008
yciyra, [pyrd NpOM3BOAWTENH, CHabZyBauM M TProBUM, 'Kako | _S_gfg{,ﬁ;ﬁg‘gﬁm
JaBaTeNyTe Ha MPe)KHH YCIYTH, a [IOHATAMY U Ha JPYId eKOHOMCKHI
OMepaTopy KOM fiaBaaT PasIM4YHMU YCAYTH U CTOKK. Of THe IpUUMHU
BO CHHIJMPOT Ha CHab/lyBameTo Co efeKTpHYHA eHeprija He CTaHyBa
36op caMo 3a JAMKBHAHOCTa Ha egeH cHabmysay, OfHOCHO Ha
cuabayBauoTr 3a TapudHU MOTPOLIYBAYHW, TYKY W 3a OCTaHaTHTe
y4ecHMBH. MMajKku ro oBa Bo IpeABU] IPOK3JeryBa fieka HeMOKe 1a
ce co3gage (OMHAHCHCKU OFPXKIMB EHEPreTCKM CEeKTop Koj Ke
OArOBOPKM Ha coBpeMeHuTe npeau3suun. OrTyka, Bnagata Ha
Penybimka Makezonuja Bo ofrosopoT Ha OTBOPEHOTO NUCMO KOra
objacHyBa 3a 3arpo3yBarse Ha CHMIPHOCTAa BO cHabmyBsamero co
eNeKTPUYHA EeHEepruja MMUCAM Ha HEeMOYKHOCTa 3a OfPKYBARe:
peanu3anija Ha HOBM HHBECTHIIMM BO MDEXKUTE U npomBon'
KalalMTeTH WTO Ce MPeAyCIoB 3a KAaBAMNTETHA M K HTPIHYHpaH
HCIIOpaKa Ha elleKTPpMYHa eHepruja Ha cuTe now:pomynaqu a Hé Ha

[})H3H‘-IKHTE TEKOBH BO MPEXXUTE KaKo IITO e HaBE,ILEHO BO Toqxa'ra ;;
(79). : |
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4. Hemoske ma crame 360p 3a 3alITHTaTa Ha, perynnpa}mor cnaénynaq._
07, KOHKYpeHI}ja KaKo IITo e HaBEJIEHO_dB .
cHabayBayoT 3a TapudHu norpomyxaaqﬁ? p .0 1 Ha omopem&or*
nasap Ha eJeKTpWYHa eHepTHja, o,uHo Hb ‘e ei'.no;qnomeH Ha
KoHKypeHIuja. JJOmoJHUTEIHO Ha 0Ba, co uenocnom OTBapaH;e Ha
11a3apoT 0Baa JejHOCT Hema MoBeKe Jja ce M3Bpn1y3a “Ucto Taka u
mejHocTa CHabpyBame BO KpaeH cnyqa] co EJIeK'I‘pI'I‘-IHa €Hepruja,
COTJIacHO 3aKoHOT 3a EHEepPreTHKa He, e KOHKY}JEHTH& NejHOCT.
OpTyka He ce OCHOBaHM TBpZemaTa Ha Cexperapma'm'r 3a 3amMTHTa
Ha peryJIMpaHuoT cHabyBay off KOHKYpeHIuja.
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5. Kora CexperapujaToT HaBenyea fieka Biajiata IITUTH MOHOIIOJICKHK
nosummy tpeba ga ce MMa BO NpeABuj jJieka cTaHysa 36op 3a
VYeCHMIM Ha peryaupaHuoT Jesd Ha [a3apoT Ha eJeKTpHYHA
eHepruja Bo Penybiuka Maxenonuja kou paboTaT COrIacHo yCI0BH
u Tapucdu opobpeHu OJHOCHO YTBPAEHM Off CTpaHa Ha
PerynaropsaTta KOMEHCHjAa 3a eHepreTWka Ha Penybauka
Makejionuja Bp3 OCHOBa Ha IPETXOJHO JOHECEHUW METOJ0JIOTHH H
IpaBua.

6. CexperapujaToT HA eHepreTrckara 3aefHMIa Bo Toukara (102)
NOrpelmHo ja yTBpAyBa MoMeHTanHaTa cocrojba. Bo mnepuopmor
nounyeajiku of 01 jaryapu 2015 ropuna Bo Penybnuka Makenonuja
LOMaKMHCTBATa W MOTPOIIYBAYWTe KOM HE Ce JoMaKuMHCTBa He ce [S09001:2008
cHabpyeaar off CHabayray Bo KpaeH cyyaj o eJleKTPUYHA eHeprija. -%E,gggm
CornacHo 3aKoHOT 3a eHepreTrKa (Cny»xbeH Bechux Ha Pery6inka
Maxegmonuja 6poj 16/2011, 136/2011, 79/2013, 164/2013, 41/2014,

151/2014 u 33/2015) manuTe mOTPOIIYBay¥ M IOMaKMHCTBATa BO
oIpefeJieHy BpEMEHCKH NepUoM YTBPAEHY BO 0BOj 4ieH Ke bugar
Tapu@HMU IIOTPOIIYBA4YH, 0JHOCHO Ke ce cHabyBaaT co enexTpuyHa
eHepruja npexky cHabgyBadyoT 3a TapupEM OTPOIIyBauM a He
cHabayBauoT BO KpaeH Ciyyaj Ha eJeKTpuuHa edepruja. Manwurte
MOTPOIIYBaYM U [JOMAaKMHCTBaTa JOKOJKY oOcCTaHaT 6e3 CBoj
cHabpysau mnu OKONKy He M3bepar cuabpypau Ke mMo)KaT ma ce

cHabayBaaT mnpeKky cHabayBay BO KpaeH Cay4aj CO eJIeKTpHYHa
eHepruja.
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7. Bo pmenot “f. The principles of subsidiarity and proportionality”
(IlpuuIUNN Ha cy6CUAUjapHOCT ¥ MPOHOPILUHOHANHOCT) & HaBeAeHo
LeKa NpallameTo 3a [IPUMEHa Ha NPUHLIWIOT Ha CcyOcHAujapHOCT
HaZBop OJi PaMKHUTe Ha 3aKoHOHaBcTBOTO Ha EVY ke ro ocrasm
OTBOPEHO, CO OrJe]] 7leKa HeMa HHKaKBO eKCIUIMIIMTHO MOBUKYBAK:E
Ha MCTOTO BO JJOrOBOPOT 3a OCHOBame Ha EHeprerckara 3aefHMIA.
CexpeTapujaToT CO CBOjOT KamauWTeT 3aefHO co caykbute Ha,
EBpornckara KoMucHja 61 Tpefano za ro UCTPaKH 0Ba TBPAEH-e Ha'
Bnagata Ha Penyfiuxka Maxepjonnja M ja [pajge COOLBETHO ~— - -
obpasnoykenne. Opa npamame Tpeba Ja ce pasrneZyBa BO KOHTEKCT
ua unen 94 oz [loroBoporT 3a ocHoBam-e Ha EHepreTckaTa 3aeHuna u -
noxonky e mnorpebro MumucTepcknmoT coper ma Eneprerckata
3aepunIa 61 Tpefaso f1a Jafe HACOKM 110 OFHOC Ha UCTOTO. :

8. Bragara wa Penybimka MakezosHuja CTOM Ha CTABOT jeka
npusnunuTe of Horosopor Ha EsporckaTa yuja, a nocebHo Ha
wWIeHOT 5 of ucTHoT Tpeba ga ce npumenypaaT ¥ Ha [JorosopoT e
ocHoBame Ha ExnepreTckara 3aefHULA MaKO BO MCTHOT EKCIUIULIUTHO
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He e HaBejeHo. OnmTara s Ha IPpUHUHUIIOT Ha cybcuaujapHocT u
IPOIOPIIHOHANIHOCT € Aa obesbenu mpaBo Ha 3eMjuTe YJIeHKH Jia
npeB3eMaaT OfpefieHH MepKH. Jcro Taka, MPHUHIMIOT Ha
cyOCHAMjapHOCT Ce INpUMEHYBa BO CJyYauTe KOra He II0CTOM
MCKJTYYMBA HAZJIEXKHOCT Ha [TOBUCOKUTE TeNa 3a Npallakha KOU ce Of
3HaYeme 32 3eMjUTe WIeHKM. 3allTHTAaTa Ha NOTPOIIYBAYUTE Of
LIeHOBHM INOKOBHM € MCKJIYYMBO Ipallake Ha 3eMjaTa WieHKa 3aToa
IITO MCTUTE MOXKAT A HMaaT HeCOIEIJINBY COLMjalIHNI MOCIeIUIH
10 JKMBOTHMOT CTaHzjapj Ha rpafamure. O Tyka u 3aKOHOT 3a
HU3MeHyBae M J[IOTNOJHYBalke Ha 3aKOHOT 3a eHepreTuka e BO
Hacoka Ha cybcuaujapHO TIpUMeHyBame Ha oppexnbure of
Jorosopot 3a ocHoBame Ha EHepreTckaTa 3aejHmiia Koy HeMaar 3a |S09001:2008
Len fa Td-Jeporupaar Ipes3eMerEuTe 0OBPCKH 0] LOPOBOPOT, TYKY gg?gg;gggm
HUCTHATE Ja TM TPaHCMNOHHPAa BO HAUMOHAJHOTO 3aKOHOLABCTBO CO
WTO Ke Cce OBO3MOJXKM IIOJIECHO WCIONHYBame Ha obspckure. Bo
HMeflleH Jel of, 3aKoHOT 3a M3MEHyBake MU [ONOJHYBame Ha
3aKOHOT 3a eHepreTHKa He Ce CIOMHyBa JeKa [as3apoT 3a
eNeKTpMYHa eHeprija Hema jja ce nubepanusupa 3a JOMaKWHCTBATA

¥ MazuTe IIOTPOIIYBAYM, TYKYy MCTOTO Ce IIPaBH CO OfpejieHa
BpeMeHCKa JUHaMMKa Koja Ke I aMopTU3Mpa LIeHOBHMTE yIapH 3a
poMakuHCTBaTa. BOo 0BOj KOHTEKCT MPHELMIOT Ha CyOCHAMjapHOCT

ce nogpa3bupa, uaKo UCTHOT MOKeOH He e Ies 0 HEKaKoB akT (case
C-84/94, ECR 1-5755 and C-233/94, ECR I1-2405).

9. Wmeno, Tpeba fa ce mma BO IpejBuy jeka u co Jlorosopor 3a“ -
oCHOBame Ha EHeprerckara 3aefHuIa ce GopMupa 3aefHHIA Koja. .
dbyHKLMOHMpa BO Ae/0T Ha eHepreTUKara u ucrara bu tpebano ma
paboTu Ha IpUHIMINTe Ha EBponcKaTa yHuja, OHOCHO [a CE HMAaT
BO IIpefBUp NpuUHuMnuTe Ha EBponckara yHHEja IIpu NpHMMeHa Ha
HorosopoT 3a oCHOBam:e Ha Exeprerckara 3aeguuila. Heonxogio e
[a ce MCTaKHe JieKa eflHa Of CTpaHuTe Ha [[oroBopoT 3a OCHOBaH:e
na Eneprerckara saeguuna e u EBporickara 3aefHuLa Koja uMa.
o6Bpcka fa pab0TH MO NPUHITUITKTE ¥ BPeFHOCTHTE Ha JJoTOBOPOT 3a
ocHoBame Ha EBpornickara yHnja. A camuot [JoroRop 3a OCHOBAKE Ha el Lo
Exeprercka 3aefHMIa yKa)KyBa feka oppenbure op JorosopoT u
mepkuTe (wieH 27, unen 40 u Jpyru) ce NpUMEHyBaaT Ha
TEPUTOPMHUTE Ha KOU ce TpuMeHyBa JorosopoT 3a dopMupame Ha'
Epponckara 3aegHuia.

10. Bnapara Ha Peny6nvka Makegonuja noBukysajku ce Ha npnﬁuunor
Ha cyfcuajapHoOCT M 04roBopoT Ha OTBOPEHOTO MUCMO, a UMajKH ja
BO IpPefBHJ, ¥ MOMEHTaJHaTa cocTojbaTa BO Ap)kaBaTa YKaXKyBa
fieka BO OBOj MOMEHT L@JOCHOTO OTBOpalke Ha [a3apoT Ha

MuHWCTEpPCTBO 33 eKOHOMMU]a
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enextpuuna enepruja op 01.01.2015 rogusa He e IOBOJHO 3a
rpafanuTe Ha Penybimxa Maxeponuja. OfHOCHO, Kako u ceKoja
Braza ce rpiku 3a couyujanHaTa coctojba Ha CBOMTe rparaHm.

11. 3akoHOT 3a U3MEHYBakhe U AONOJHYBaH-e Ha 3aKOHOT 33 eHepreTHKa
e efjHa 0]l MepKuTe Koja e IpoNoplKroHanHa BO OGHOC Ha ob6BpCKaTa
3a LIeJIOCHO OTBOpak-e Ha asapoT uMajku Bo npeasus neka Baagara
Ha Penybawka MakepjoHnja He ce OTKakaja OJI OTBODPAHETO Ha

na3apoT  TYKy INpeAjoXKuia  BpeMeHCKa  [WHaMMKa  BO
CIpOBeAIyBambeTO Ha OBaa 00BpCKa.

MuHUCTEpCTBO 33 eKOHOMU]3

EnnoBpeMeHo yiute ejHaul moTeHuupame fexa Biagara ma Peny6auxa
Makesonuja W NOHATAMY OCTaHyBa Ha I[IATOT Ha ChpoBegyBame Ha |509001:2008
pedOpMHUTE BO €HEPreTCKMOT CEKTOP ¥ MCIOJIHYBame Ha 0OBpCKUTe KOu ggﬂ,@;ﬁm
[poM3nerysaar of JJoroBopoT 3a OCHOBame Ha eHepreTcKaTa saejauna. Bo
KOHTEKCT Ha OBd BO HapelHWOT IIepHOo[ Ke ce H3roTBaT aHaJHu3nu 3a
MOJKHOCTa 33 MOHATaMOIIHa nubepanusalyja Ha Nas3apor Ha eJeKTpUYHa

eHepruja u Bp3 0CHOBA HAa HaNpaBeHUTe aHaJIu3u Ke Ce H3TOTBAT COOIBeTHH
NPeJJI03Hu.

Co noyur,

MUHUCTEP,

KorTtpanupam M-p Pasmena HYekuk

Opobpui: m-p Buonera Kenk
Cornacen: AHeTa ,Uramon&@ju
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Courtesy Translation

Subject: Response to the Reasoned Opinion in the dispute ECS-2/15

Respected,

Regarding your Reasoned Opinion in case ECS-2/15 of April 27, 2015 in which
you propose the Republic of Macedonia no later than June 26, 2015, to repair
the breaches of the Treaty Establishing the Energy Community which are
identified in the Reasonable Opinion, the Ministry of Economy on behalf of the
Government of Republic of Macedonia submits the following response:

- 1. The only motive for 'amending the Energy Law is to protect the
households of the Republic of Macedonia from the substantial increase
in prices of electricity at full opening of the electricity market. This is
because the analysis shows that the full application of the by-laws the
final price of households will increase at this point. Taking this into
account, it appears that a significant number of large customers
(primarily the industrial and commercial sector) would have made a
selection of supplier with electricity. It should also be borne in mind that
the price of electricity to the producer who has the responsibility for
providing a public service is relatively low compared to the price offered
by other suppliers and traders. The price of household would increase in
this respect. Hence the explanation of the Secretariat in point (65) is not
relevant to the circumstances in the electricity sector in the Republic of
Macedonia.

2. The Secretariat in its explanation especially in parts (70) and. (?1)
confirms that there are circumstances which may lead to an increa
the price of electricity which was the argument of the Governm

Republic of Macedoma in response to the Open letter.

) the' imp055|b1|lt\/ T
ose who prowde

of network ser\nces and further to {)ther
provude varlous services and goods Therefo

Government of Republic of Macedonia m respoﬂse to the Open Letter
that explains the endangering the safety. of suppiy of electncnty refers to
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the inability to maintain and implement new investments in networks
and production capacities as a precondition for quality and continuous
delivery of electricity to all consumers and not the physical flows in
networks as specified in point (79).

4. ltis not about the protection of regulated supplier from the competition
as referred to in point (75) given that supplier for tariff customers is not
working on the open electricity market, i.e. not subject to competition.
In addition, with the full opening of the market this activity will no
longer be running. Also the supply activity of last resort with electricity,
pursuant the Law on Energy is not a competitive activity. Hence are not
established the claims of the Secretariat for the protection of the
regulated supplier of competition.

5. Whern the Secretariat states that the Government protects monopolistic
positions should be borne in mind that it is the participants of the
regulated electricity market in the Republic of Macedonia that work
according to conditions and tariffs approved or set by the Energy
Regulatory Commission of the Republic Macedonia on the basis of
previously adopted methodologies and rules.

6. Energy Community Secretariat in paragraph (102) incorrectly
determines the current status. In the period starting from January 1,
2015 in Republic of Macedonia the households and consumers who are
not households are not supplied with electricity from a supplier of last
resort . According to the Energy Law (Official Gazette number 16/2011,
136/2011, 79/2013, 164/2013, 41/2014, 151/2014 and 33/2015) small
consumers and households in certain time periods specified in this
Article are tariff consumers, that is, will be supplied with electricity
through a supplier for tariff consumers and not the supplier of last
resort for electricity. The small consumers and households if they stay
without a supplier or if they do not choose a supplier can be supplied b
a supplier of last resort with electricity.

7. Inthe part "f. The principles of subsidiarity and proportiq_na‘l
Republic of Macedonia and to give adequa
should be considered in the context of

8.

Article 5 of the same should apply to the Tr : y.-'Estabhshmg the Energy
Community, although it is not exp!ncntly Stated _he overall-objective of .~
the principle of subsidiarity and proportlonal s 10 provnde the right of
Member States to take certain measures. ,i,AiSG the prlm:lple of
subsidiarity applies in cases where there is no exclu'swe junsdlctlon of
the higher bodies on issues of |mp0rtance to Member States The
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protection of the consumers from price shocks is exclusive issue of the
Member State as they may have unforeseeable social consequences for
the living standards of the citizens. Thereof the Law Amending the Law
on Energy is into direction of subsidiarily applying the provisions of the
Treaty Establishing the Energy Community that are not intended to
derogate undertaken obligations under the Agreement, but the same to
transpose into national legislation, thus enable easier fulfillment of the
obligations. In no part of the Law on Amending the Energy Law is
mentioned that the electricity market will be liberalized for households
and small consumers, but it is done by a certain time dynamics that will
depreciate the price impact for households. In this context the principle
of subsidiarity means, even though it may not be part of an act (case C-
84/94, ECR I-5755 and C-233/94, ECR 1-2405).

9. Namely, it should be borne in mind that with the Treaty Establishing the
Energy Community is formed a community that operates in the sectors
of energy and it should work on the principles of the European Union,
that is, to consider the principles of the European Union when applying
the Treaty Establishing the Energy Community. It is necessary to point
out that one of the Parties to the Treaty Establishing the Energy
Community is the European Community, which has an obligation to
work on the principles and values of the Treaty Establishing the
European Union. And the Treaty Establishing the Energy Community
indicates that the provisions of the Treaty and measures {Articles 27, 40,
etc.) are applied to the territories on which is applied the Agreement
Establishing the European Community.

10. The Government of Republic of Macedonia invoking the principle of
subsidiarity and the response to the Open Letter, and bearing in mind
the current situation in the country indicates that at this point the full
opening of the electricity market from 01.01.2015 year is not favorab|
for the citizens of the Republic of Macedonia. That is,
Government cares for the social condition of its citizens.

obligation.
At the same tlme, once again we emphasne that the'

Respectfully,

MINISTER,
Bekim Neziri




