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‘ Energy Community

Dispute Resolution in European Law

International Energy Dispute Resolution: Arbitration etc.
Dispute Resolution in the Energy Community

Energy Community experience in mediation

Q&A

The Energy Community Secretariat | Energy Dispute Resolution
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building a union on the rule of law: a choice with
consequences
the court of justice: an arbiter or an integration motor’?

A treaty shall be interpreted in good faith in accordﬁ,n‘ce with the
ordinary meanlng to be glven to the terms of the tréaty in their
ind [N | $8" (Art 31 Vienna
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Impact on energy policy: a few landmarks
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ll. International Energy Dispute Resolution

A multitude of energy resources, transactions, actors and stakeholders, as well
as a fast-developing body of law, leads to increasingly complex disputes.

Three main options for resolving energy disputes: litigation, arbitration,
mediation.

#commercial disputes (when all parties act in their private capacity);

#investment disputes (when at least one of the parties is a public entity not
acting for commercial purposes);

The Energy Community Secretariat | Energy Dispute Resolution
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Oil and gas disputes

# The “traditional” energy sector;
f .
i
* Investment disputes orlglnated in concessiof}s granted by governments to petroleum companies.
When concessions were terminated or renegbtiated, investors invoked the sanctity of contractual
commitments in front of various courts or trigunals.

#* Conocco Philips vs Venezuela:
-

4

#* measures adopted under|President Hu
extfasheavy oil production; transferrin
found in breach of the BIT;

#* USS$ 8,5 billion damages far the investof;

#* 12 years of arbitration preceedings.
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Renewable energy disputes

Distribution of Arbitration Cases under the ECT

- by Energy Sources Involved: 130 cases*
# 2007: Spain implemented a number of regulatory

measures with the purpose of incentivizing investment in
renewable energy;

#* Due to tariff deficits and the consequences of the
financial crisis, Spain took a number of measures from
2010 onward, which retracted some features of the
original framework;

#* Almost 50 arbitrations have been initiated against Spain;
# Concepts like specific assurances and legitimate

expectations are being interpreted differently by different
Tribunals.

Fossil fuels = Renewables

source: ECT website, update of 1-June 2020
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Climate change disputes

# As the body of climate change law continues to grow, so too does the risk to corporations active
In the energy sector where environmental impact is inevitable.

# Peruvian farmer Saul Luciano Lliuya sued RWE AG, a German energy company, for its alleged
contribution to climate change which is threatening his home in the Andes.
# German court ruling: responsibility of a large emitter for damage or risks in foreign
countries exists as long as science can prove partial causation
# Currently delays in taking evidence due to hazardous situation on site

# 2001: PCA Optional Rules for Arbitration of Disputes Relating to Natural Resources and/or the
Environment :

# 2019: ICC report on resolving c..'li'rh.éte change disputes through arbitratith'iand.ADR
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Dispute Resolution Checklist _e—_

Take control: negotiate your Make sure you know the
dispute resolution clause v applicable laws inside out

Pay attention to international
~/ agreements also — bilateral,
multilateral, regional

Have clarity on what you
promise and what is
promised to you

See things in a broader context: what is likely
~/ o happen in the sector, how will that change
the circumstances of your business?
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Dispute Resolution in the A
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examples from case law
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#* Profound knowledge of the::;ﬁ___r___!.er'gy :

# No administrative fees;

#* Confidentiality.



The Centre focuses on three pillars:

Energy Community

Finland

mediation of third-party disputes

facilitation for the swift closure of

dispute settlement cases under the P
Energy Community Treaty N e
negotiation support to national Fym
authorities in their negotiations with ™ .
private parties. ¢ &
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Gas Natural Fenosa vs. Meldoeva

B The dispute between Gas Natural Fenosa, Moldova'’s largest supplier and distributor of
electricity, and the Government of Moldova arose from deviations between the costs of
purchasing electricity and the regulated electricity tariff.

B This happened largely because of a crisis in the Moldovan banking sector, which led to
collapse of the local currency in November 2014. The national regulator failed to adjust the
tariffs timely, so the Spanish investor incurred significant losses.

B Arbitration proceedings under the auspices of the International Centre for Settlement of
Investment Disputes (ICSID) instituted by Gas Natural Fenosa against Moldova were put on
hold, and the parties entered into negotiations in February 2015.
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Gas Natural Fenosa vs. Moldova

B Ultimately, the consumers were the most affected because of the risk of power
interruptions: Gas Natural Fenosa was late in paying its suppliers and state-owned
wholesale energy providers threatened to cut the power.

B The settlement agreement signed on 3 June 2016 brought the end to a months-long dispute
and brought stability to a sector suffering from systemic vulnerability.

B As of December 2019, the historical tariff arrears have been recovered by the investor and
there is no outstanding past tariff debt.
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