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TO THE MINISTERIAL COUNCIL OF THE ENERGY COMMUNITY
represented by the Presidency and the Vice-Presidency of the Energy Community

REASONED REQUEST
in Case ECS-8/15

Submitted pursuant to Article 90 of the Treaty establishing the Energy Community (“the Treaty”)
and Articles 15 and 29 of Procedural Act No 2015/04/MC-EnC of the Ministerial Council of the
Energy Community of 16 October 2015 on the Rules of Procedure for Dispute Settlement under
the Treaty,! the

SECRETARIAT OF THE ENERGY COMMUNITY
against

UKRAINE

is seeking a Decision from the Ministerial Council that

by maintaining in force its current regime for allocation of cross-border capacity for transit of
electricity, Ukraine fails to fulfil its obligations under the Energy Community Treaty, and in
particular Article 41 thereof, Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC, Articles
16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 of the Congestion
Management Guidelines as incorporated and adapted by Decision 2011/02/MC-EnC of the
Ministerial Council of the Energy Community of 6 October 2011.

The Secretariat of the Energy Community has the honour of submitting the following Reasoned
Request to the Ministerial Council.

I. Relevant Facts

(1) The subject-matter of the present case consists in several instances of non-compliance by
the existing legislation and its application in Ukraine with the Energy Community acquis
communautaire related to allocation of cross-border capacity by the Ukrainian transmission
system operator Ukrenergo, under the Auction Rules approved by the National Commission
for State Energy and Public Utilities Regulation (NEURC).

1 Procedural Act No 2015/04/MC-EnC of 16.10.2015.
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1. The electricity sector in Ukraine

(2) The electricity market of Ukraine is organized according to a single buyer model (the
wholesale electricity market of Ukraine: “the WEM”) on the basis of the Electricity Sector Law
of 1998.2 The WEM is based on an agreement between the participants of the wholesale
electricity market of Ukraine (“the WEM Agreement”) and the conditions and requirements of
the WEM Rules.® The Agreement and its amendments have been approved by the National
Electricity Regulatory Commission (NERC) as well as by the Antimonopoly Committee of
Ukraine. There are no direct bilateral contracts between generators/suppliers and
consumers, and there is no functioning balancing market or market for ancillary services.
They are an integral part of the WEM Agreement. The same goes for the WEM Rules which
define the mechanism of functioning of the WEM, the procedure of load allocation between
generating units, the procedure of setting the electricity generation price and the electricity
wholesale market price.*

(3) All participants of WEM must sign the WEM Agreement with the administrator of the market,
the State owned enterprise Energorynok, as a precondition for obtaining the status of a
member to the WEM. The WEM Agreement defines the conditions of engaging in energy
activities as well as the rights and obligations of WEM participants towards the WEM. The
WEM is the exclusive wholesale market place in Ukraine, any other wholesale trade in
electricity is (still) prohibited.®

(4) Energorynok purchases all the electricity produced by the generators or imported for sale in
Ukraine, except for the electricity used by generators for their own needs, electricity
produced by CHPs and supplied to consumers on their territory, and electricity produced in
small power units.® Energorynok also sells electricity for export to the winners of auctions for
access to cross-border transmission capacity organized by the transmission system operator
Ukrenergo, under prices regulated by NERC.

(5) The Ministry ensures the long-term and medium-term planning of the WEM through
elaboration and update of a projected balance of electricity of the Integrated Power System
of Ukraine,” pursuant to an Order of the Ministry of 2016 approving the procedure for
preparing the annual and monthly balance of electricity.® This Order defines the imbalance of
electricity as the difference between the volume of production and import of electricity, on the
one hand, and consumption and export of electricity, on the other. If the proposals by the
generation companies do not lead to a balance of production and consumption, no later than
25 October of the year preceding the settlement, the Ministry shall decide on balancing
generation with demand of electricity, based on a draft electricity balance from the
transmission system operator Ukrenergo. This balance may be done via:

2 Law of Ukraine ‘On electricity’ No. 575/97-BP, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the
last amendments and additions from 16.07.2015.

3 Rules on the Wholesale Electricity Market of Ukraine as Annex 2 from 2015 to the Agreement between members to the
Wholesale Electricity Market of Ukraine, 15.11.1996 as amended last time on 17.02.2012.

4 Article 15 of Electricity Sector Law of 1998.

5 Subparagraph 15 of paragraph 4 of Title VI of the Electricity Market Law of 2013 amends the Article 15 of the Electricity
Sector Law1998.

6 There are a number of exceptions as to the sale of electricity on wholesale electricity market, introduced by changes of
the Electricity Sector Law as well as Cabinet of Minister’'s decrees.

7 Para.4.5 of Regulation of the Ministry, approved by Decree of the President of Ukraine No382/2011, dated 06.04.2011.
8 Order of the Ministry, “On approval of the preparation procedure of annual and monthly forecast balance of electricity of
IPS of Ukraine”, N0.521, dated 26.08.2016. See: http://zakon2.rada.gov.ua/laws/show/z1224-16 (17.05.2018)


http://zakon2.rada.gov.ua/laws/show/z1224-16
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- increase/decrease of generation from nuclear power plants (if technical possible),
- increase/decrease of generation from thermal power plants(if technical possible),
- increase/decrease of export,

- organize import,

- limitation the volume of electricity consumption by energy suppliers.

(6) Ukrenergo owns and operates the high voltage network including cross-border
interconnection lines. The power system of Ukraine is interconnected as a part of the
Integrated Power System in synchronous parallel mode with the Unified Power System of the
Russian Federation, Belarus and Moldova. Ukrenergo operates export transmission
capacities primarily with Russia (3000 MW), Moldova (700 MW) and Belarus (900 MW).° A
smaller part of the Ukrainian power system is linked with the synchronized European
ENTSO-E network through the isolated Burshtyn island in western Ukraine which disposes of
an installed generation capacity of 1950 MW.° After internal consumption, the Burshtyn
island’s export capacity ranges between 500 MW and 650 MW (550 MW in summer).!! The
NTC values for the interconnection capacity of Burtshtyn island are Ukraine — Hungary: 800
MW: Ukraine — Slovakia: 400 MW and Ukraine — Romania: 400 MW. However, out of
approx.1600 MW of the total interconnectors’ capacities only around 550 MW are used for
export.

(7) Hence, in Ukraine cross-border capacity is used for export to the European Union Member
States only in the amount of electricity available for export; i.e. electricity produced locally in
the Burshtyn island after satisfying the demand of the domestic customers located in that
territory.

(8) As described in the Reasoned Request in Case ECS-1/12%2 in the period 2011-2017 there
was more demand for interconnection capacity than was actually put on auction, and only a
small part of the total interconnectors’ capacity was auctioned because the auctioning was
always linked with the available electricity for export.

(9) In relation to the interconnection with Moldova, the situation is different. The two electricity
systems operate synchronously, the interconnection lines are also not congested and the
interconnection capacity between the two countries is sufficient for an increased cross-border
trade. Those interconnectors are also used for export of electricity to Moldova.*?

9Annual Report of NEURC for 2015 (table 2.2.3.)

http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit NKREKP_2015.pdf (15.05.2018)

10 Burshtyn power plant (2351 MW), Kaluska Combined Heat and Power plant (200 MW) and Tereblya-Rikska
hydroelectric power plant (27 MW) are the generation plants installed in this area.

11 http://www.nerc.gov.ua/datalfilearch/Catalog3/Richnyi_zvit NKREKP_2015.pdf (15.05.2018)

12 Reasoned Request in Case ECS-1/12, p.3.

13 Reasoned Request in Case ECS-1/12, p.3.



http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf
http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf
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The legal framework governing the allocation of cross-border capacities in Ukraine

a. Primary legal framework

Before the adoption of the Electricity Market Law of 2013,* the Electricity Sector Law of
1998'° was governing the allocation procedure and was providing a legal basis for adoption
of Auction Rules by NERC.

The Electricity Market Law adopted in 2013 came into force on 1 January 2014.1° Article 10
of the Electricity Market Law governed the allocation of cross-border capacity. However, the
Law was structured in a manner that the main part of the Law, introducing a new electricity
market model, enters into force only on 1 July 2017. According to the Law’s transitional
provisions, Article 10 of the Electricity Market Law governing the cross-border allocations of
capacity would come into force only three years after entry into force of the Law, on 1 July
2017, when the new market model was supposed to become effective. However, the
Electricity Market Law of 2013 has not been implemented and the new electricity market
model, the precondition for enforcing Article 10, has never been set up.

In this situation, i.e. until a new market model is implemented, the transitional provisions of
the Electricity Market Law amended Article 30 of the Electricity Sector Law of 1998 and that
provision still governs the allocation procedures. The changes to Article 30 of the Electricity
Sector Law entered into force on 1 December 2014 and were to be applied by 1 July 2017,
provided that the new electricity market model was introduced by then.

Pursuant to Article 30 of the Electricity Law 1998, as amended by the Electricity Market Law
of 2013, applicable still today, an electricity supplier intending to export electricity must
purchase the required volume on the WEM of Ukraine under WEM prices, established by the
WEM Rules and approved by NERC. Moreover, in order to export (or import) electricity, the
energy undertaking in question needs a license for electricity supply and may not have any
outstanding debts for electricity purchased at the WEM.

Article 30 of the Electricity Law of 1998 as amended by the Electricity Market Law of 2013,
also stipulates that the transmission of electricity intended for export is based on a contract
concluded with Ukrenergo. The contracts on capacity rights are awarded by way of auctions.
After the auction takes place, Ukrenergo enters into an agreement on the access to the
cross-border transmission capacity for export of electricity with the winner of the auction. The
terms and conditions of these contracts are to be approved by NERC.

As regards the procedure for import of electricity, Article 15 of the Electricity Sector Law of
1998 as amended by the Electricity Market Law of 2013 and the WEM Rules stipulate that,
all imported electricity must be sold to Energorynok at prices defined by NERC. Any other
wholesale electricity market is prohibited.

14 Law of Ukraine No. 663-VII ‘On the principles of the functioning electricity market in Ukraine’ as from 24.10.2013.

15 | aw of Ukraine ‘On electricity’ No. 575/97-BP, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the
last amendments and additions from 16.07.2015. It is still relevant for the present case because of the market model that
it develops, that is still in place at the moment of sending this Reasoned Opinion.

16 According to Section VI — Final and transitional provisions — the Law comes into force on the first day of the month
following the month of publication, and the first publication was in "The Voice of Ukraine" on 07.12.2013.

17 paragraph 30 of the Title VI ‘Final and transitional provisions’ of the Law of Ukraine Ne 663-VII ‘On the principles of the
functioning electricity market in Ukraine’ as from 24.10.2013.


http://zakon5.rada.gov.ua/laws/show/663-18/paran1118#n1118
http://zakon5.rada.gov.ua/laws/show/663-18/paran1118#n1118
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(16) In parallel to the delayed implementation of the Electricity Market Law 2013, a new Electricity
Market Law transposing the Third Energy Package was drafted. The new Law was adopted
by the Ukrainian Parliament on 13 April 2017.1®

(17) Even after entry into force of the new Electricity Market Law, its new provisions related the
allocation of interconnectors’ capacity, together with a new market model, would only take
effect from July 2019 onwards.® Until then, the transitional provision governing the allocation
of cross-border capacities (Section VII of the Law), still stipulates (as do the currently
applicable Articles 30 and 15 of the Electricity Sector Law of 1998) that volumes of electricity
required for export and/or import shall be purchased and/or sold at Energorynok at prices
determined by the WEM Rules.

(18) Neither the Electricity Sector Law of 1998 nor the Electricity Market Law of 2017 define the

term transit of electricity, or govern the procedure for allocation of cross-border capacity for
the purpose of transit.

b. Secondary legal framework

(19) The allocation of cross-border capacity for export at all interconnectors in the Burshtyn island
as well as with Moldova and Belarus is performed through auctions according to Auction
Rules adopted by NERC. Based on the Electricity Sector Law, until December 2012, the
auctions were held according to the Auction Rules adopted in 2009.2° Afterwards, Auction
Rules adopted by NERC in December 20122! have been applied. Under those Rules, the
interconnectors’ capacity was sold at a price regardless of whether congestion occurs.?

(20) The Auction Rules from 2012 were amended several times before being replaced by the
Auction Rules from February 2015.%22 On 28 March 2017, the successor of NERC, the
National Commission for State Energy and Public Utilities Regulation (NEURC) amended the
Auction Rules of 2015. The Auction Rules of 2017 amending the Auction Rules of 2015 have
been adopted on the basis of Article 30 of the Electricity Sector Law of 1998 as amended by
Electricity Market Law from 2013, and they entered into force on 12 May 2017.2* They form
the basis of the present Reasoned Request.

18 | aw of Ukraine N0.4493: ‘On electricity market’, adopted on 13 April 2017 by Verkhovna Rada.

19 See Final and transitional provisions in Law N0.4493.

20 Decree on approval of the Procedure of Auctions Relating to the Access to the Transmitting Capacity of Ukraine’s
International Power Grids for the Purpose of Electric Power Export adopted by National Power Industry Regulatory
Committee of Ukraine, N0.1207, 22 October 2009 (hereinafter, Auction Rules from 2009)

21 Resolution on approval of the Procedure of holding auctions for access to the cross border capacity of cross border
electric networks of Ukraine for export of electric energy No.1450, 8 November 2012, that became effective on 17
November 2012 after being registered in the Ministry of Justice and being published on the official website (hereinafter,
Auction Rules of 2012).

22 Article 1(2) Auction Rules of 2012.

23 NEURC, "On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines" No.
176 dated 12.02.2015.

24 NEURC ‘On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines’ No. 426
dated 28.03.2017. The Rules were published on 11 May 2017 in the ‘Governmental Courier’ (“Ypsidosul kyp'ep”) and
entered into force on 12 May 2017 (next day after publication). The text of the 2017 Auction Rules was made available to
the public on the NEURC's website starting from 31.03.2017, awaiting publication in the ‘Governmental Courier’ to enter
into force.



Energy Community

(21) The Auction Rules of 2017 define the procedure for organizing and performing electronic
auctions on access to cross-border capacity of electricity networks for export and/or import of
electricity. 2 The auction office, which is defined as “enterprise providing centralized
dispatching control over Interconnected Power System of Ukraine”, i.e. Ukrenergo, is
responsible for organization and holding the electronic auctions.?® Yearly, monthly and daily
explicit auctions are to be organized.?” In case of no congestion, the capacity is allocated
free of charge, whereas in case of congestion, the marginal price is equal to the minimum bid
price satisfied of all bids.

(22) Those rules — as the previous ones - are closely linked with and depend on the electricity
market model currently in place in Ukraine as explained above, and as defined in the
Electricity Sector Law of 1998 still applicable to date. Only energy suppliers are allowed to
participate in auctions, and in order to participate they have to acquire the status of allocation
participant. 2° Ukrenergo, verifies if the supplier has the status of WEM participant and
whether it has open debts for electricity bought from the WEM.2° Participating in the auctions
also depends on the provision of a warranty deposit®!, which takes the form of a bank
guarantee®? and/or a fee defined as “funds, paid by auction participants in yearly, monthly
and/or daily auctions and which in case of non-fulfillment of the obligations by the auction
participant become ownership of the auction office as a fine.” 3 Approved allocation
participants are not allowed to take part in auctions in case they have financial obligations
towards the auction office, or existing debts for electricity purchased at the WEM of Ukraine,
or in case if the status of WEM member of the participant has been canceled.® In case the
allocation participant has not made any bid in any auction during a period of a year from the
date of registration, its registration as allocation participant is withdrawn.

(23) If the applicant has been successful with its bids in the auctions, and has been allocated
certain cross-border capacity on the yearly or monthly auctions, it can lose that capacity in
case it has a debt towards the auction office or if it loses its status as WEM participant.3® The
participant also loses the allocated capacity if it does not submit its daily hourly schedule.®
Use of allocated capacity is made by submitting daily hourly schedules for export of

25 Article 1.1 Auction Rules of 2017.

26 Article 2 Auction Rules of 2017.

27 Article 4 Auction Rules of 2017.

28 Article 10.1 Auction Rules of 2017.

2% Article 5 Auction Rules of 2017.

30 Article 2.2 Auction Rules of 2017.

31 Article 6 Auction Rules of 2017.

32 Defined as “type of ensuring fulfillment of obligations where the bank undertakes the cash obligations towards the
auction office in case the auction participant does not fulfill in full or partially its obligations,” The guarantee is to be
provided no later than 13:00 Kyiv time on the day preceding the date of the gate opening of the yearly and/or monthly
and/or daily auction.

33 Article 1.2 Auction Rules of 2017, emphasis added. The fee is due no later than the day preceding the day of the gate
opening of respective yearly and/or monthly and/or daily auction. The fee and/or the bank guarantee shall consist of an
amount that exceeds or is equal to 100 (one hundred) minimal wages as defined in the applicable legislation of Ukraine
on the date prior of the date of the opening of bids for the respective auction.3® The minimal wage in Ukraine for the year
of 2017 is 3 200 UAH per month (or 19.34 UAH per hour), which amounts to 111, 49 EUR.3 This means that the fee
and/or bank guarantee is not less than approx. 11.000 EUR for the participation in annual, monthly or even daily
auctions.

34 Article 6.11 Auction Rules of 2017.

35 Article 5.11 Auction Rules of 2017.

36 Article 6.12 Auction Rules of 2017.

37 Article 12.4 and 12.8 Auction Rules of 2017.
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electricity to the auction office, which are subject to its approval.®® The costs paid for the
unused capacity, which have not been approved by the submission of daily hourly schedules
of electricity export/import are not returned to the participant. ** Moreover, in case a
participant has been allocated capacity in a yearly auction, and during one month uses the
allocated capacity for less than 70% of the booked capacity, it loses its right of access to the
cross-border capacity of electricity network that it has obtained for the rest of the year, and
the lost capacity is allocated at monthly and daily auctions.*° Finally, in case the successful
auction participant does not pay for the allocated cross-border capacity, that participant also
loses the allocated capacity, and the costs of its bank guarantee or fee are paid as a fine
amounting to 100 minimal wages, as described above. 4

The Auction Rules of 2015 provided already for the possibility for successful participants to
the auctions to transfer the acquired capacity to another allocation participant, provided that
they have informed and registered the transfer with the auction office.*?

In case of technical problems with the electronic platform, a fallback mode is applied, which
means auctions are to be performed via e-mail and fax.*® During 2015-2017 the fallback
mode turned out to be the default solution, as electronic auction were not taking place. On 23
May 2017, Ukrenergo performed first electronic auctions.** Now, Ukrenergo performs yearly,
monthly and daily auctions for capacity allocation electronically.

The Auction Rules of 2017, as also the previous rules, do not define or govern transit and
allocation of cross-border capacity for transit as a separate category.
Relevant facts concerning allocation of interconnectors’ capacities for transit of

electricity

a. The right to perform transit of electricity

Approval from the Ministry of transit has only ever been granted to one State owned
undertaking, State Foreign Trade Company Ukrinterenergo.*® This happened at a meeting
held in the Ministry, between NEURC, Ukrenergo, Energorynok and Ukrinterenergo,
dedicated to electricity export and transit via the Burshtyn island on 17 June 2014. Based on
the minutes of the meeting, ¥ the Ministry entrusted the State owned company
Ukrinterenergo with performing transit of electricity. By a letter to Ukrenergo,*’ the Ministry
further entrusted Ukrenergo to ensure the performance of the full volumes of electricity transit
through electricity lines of the Burshtyn Island under the current power supply contracts with

38 Article 12.2 Auction Rules of 2017.

39 Article 12.8 Auction Rules 2017.

40 Article 12.9 Auction Rules of 2017.

41 Article 17.2 Auction Rules of 2015.

42 Article 13 Auction Rules of 2015

43 Article 11 Auction Rules of 2015

44 See, Ukrenergo website
https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews (15.05.2018).

45 Ukrinternero was established in January 1993 with the purpose of ensuring, among the rest, that the interests of the
state in foreign trade exchange are ensured.

46 ANNEX 1, Copy of the Minutes of the meeting concerning electricity transport and transit via the transmission network
in Burshtyn island, dated 17.06.2014.

47 Letter from the Ministry was sent to Ukrenergo, No.01/32-1577 as from 30.07.2014.


https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews
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foreign entities to which the electricity will be sold (which was a precondition for participation
to allocation of cross-border of capacity in 2014, under the Auction Rules of 2009 and later of
2012)*8 concluded by Ukrinterenergo.

(28) The period for which Ukrinterenergo was entrusted with performing transit was not clearly
defined. Instead, the minutes of the meeting concluded that such entrustment would be “for
period of settlement of issues on capacity allocation of electricity networks of Burshtyn Island
for transit.” Ukrinterenergo declares providing electricity transit through the electricity network
of Ukraine as well as performing export and/or import of electricity as its key commercial
activity.*® It was actually established to provide electricity transit through power transmission
lines of Burshtyn Island and to ensure the maximum use of transit potential of Ukraine,
resulting in the income and flow of foreign currency to the country and increasing
contributions to the budget.>®

(29) The complainant, ERU Trading, which has a license from NEURC for supply of electricity
under unregulated tariff dated 16.2.2015° and is a member of the WEM of Ukraine, has
applied for receiving cross-border capacity to be used for transit of electricity through Ukraine
at several occasions in 2015. The applications submitted by the complainant concern transit
along the following routes:

- power system of Hungary => power system of Slovakia and/or Romania
- power system of Slovakia => power system of Hungary and/or Romania
- power system of Romania => power system of Slovakia and/or Hungary.

(30) When assessing the application for transit of electricity in May 2015, Ukrenergo checked and
confirmed that the applicant has concluded contracts with: foreign economic entities (the
subject of which was transit of electricity via the transmission network in the Burshtyn island
in western Ukraine),% with Ukrenergo®® - a contract that was approved by NEURC as a
regulated contract for transmission - % and with Energorynok — for covering the losses of
electricity.>> However, it noted that an undertaking could apply for interconnectors’ capacity
for the purpose of transit only if it has the approval from the Ministry.%®

48 The Auction Rules of 2012 required that those contracts are coordinated and approved by Ukrenergo, including a very
detailed assessment of the clauses of the contract, after which Ukrenergo demanded amendments to individual
contracts. For details, see Opening Letter in Case ECS-1/12, p.4.

49 See the website of Ukrinterenergo: http://www.uie.kiev.ua/?lang=2&change=232 (15.05.2018).

50 See the website of Ukrinterenergo: http://www.uie.kiev.ua/en/main/work (15.05.2018).

51 License No. AE575g19.

52 Contracts with foreign companies for the export or import of electricity from or to Ukraine, with Energy Financing Team
(Switzerland) AG®2 and GEN-I, doo (Slovenia) [Contract between ERU Trading and GEN-I, dated 24.04.2015, No.
1/1008 is submitted as a reference]. The contracts have been approved by Ukrenergo in the technical part (the approval
did not cover the commercial terms for buying/selling electricity): Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-
4-2/5209, dated 07.05.2015.

53 Contract between ERU Trading and Ukrenergo, No. 01/1711-15, dated 26.06.2015: on the provision of dispatching
and electricity transmission services via the Burshtyn island, to execute the foreign economic contracts for transit with
GEN-I doo and Energy Financing Team AG. The agreement was approved by NEURC as a regulated contract for
transmission.

54 NEURC letter, No. 688/174/61-15, date 14.07.2015.

55 Contract between ERU Trading and Energorynok, No. 11482/07, dated 17.07.2015 for the sale and purchase of
electricity needed for compensation of technical losses occurring during the electricity transit via the Burshtyn island,
which was agreed with Ukrenergo.

56 Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-4-2/5209, dated 07.05.2015.
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The Ministry, despite being addressed by the complainant in July 2015, never issued such
approval. In July 2015, Ukrenergo®® rejected all schedules for transit submitted on 17.07,%°
20.07,%° 21.07,% 22.07,%2 23.07%% and 27.07.54 Ukrenergo explained that according to the
minutes of the meeting in June 2014 only Ukrinterenergo is entrusted with performing transit
of electricity. In the absence of any exemption approved by the Ministry, only Ukrinternerego
could use cross-border capacities for transit, as it has been entrusted with the right to transit
by the Ministry.®

In reply to a similar request for using interconnectors’ capacities for transit in August 2015,
Ukrenergo changed its view as to the applicability rationae temporis of the capacity allocation
rules. In contrast to its earlier views, not the Auction Rules of 2015°%" but those of 2012 were
to be applied. ®® Import and transit of electricity through Ukraine, however, were not
considered subject to the Auction Rules of 2012 by Ukrenergo, because those rules were
only governing allocation of cross-border capacity for export of electricity. As legal basis for
its actions, Ukrenergo referred to a letter from the Ministry from December 2012, in which the
Ministry stipulated that the use of available transmission capacity of interconnectors for
transit and import of electricity has to be determined by instructions of the Ministry.5°

b. Minutes of a meeting as a binding public act

In September 2015,7° Kyiv Economic Court of Appeal decided a case of a trader concerning
a refusal by Ukrenergo for transit of electricity. The refusal was also based on the minutes of
the meeting in the Ministry of Energy and Coal Industry of Ukraine of 17 June 2014. In that
judgment, the Kyiv Economic Court of Appeal ruled that the minutes of the meeting were not
an administrative or legal act issued by the Ministry, but represented a report on the progress
of the meeting. It lacked any binding force upon the undertakings signing it. Furthermore, the
Court ruled that in the minutes of the meeting, there was no exclusive entrustment of
Ukrinterenergo as the only undertaking in charge of performing transit of electricity via
Ukraine. The Court finally decided that by refusing the schedules for transit, Ukrenergo
violated the contract that it had signed with that company governing the provision of
dispatching and electricity transmission services via the Burshtyn Island, and concluded to
execute foreign economic contracts for transit.

57 ERU Trading letter to the Ministry of Energy and Coal Industry of Ukraine, No. 1/01-1153, dated 16.07.2015.

58ERU Trading letter to Ukrenergo, No. 1/01-1159, dated, 16.07.2015; ERU Trading letter to Ukrenergo, No. 1/01-1179,
dated 23.07.2015.

59 ERU Trading letter to Ukrenergo, No. 1/01-1160, dated, 17.07.2015.

60 ERU Trading letter to Ukrenergo, No. 1/01-1161, dated, 20.07.2015.

61 ERU Trading letter to Ukrenergo, No. 1/01-1174, dated, 21.07.2015.

62 ERU Trading letter to Ukrenergo, No. 1/01-1175, dated, 22.07.2015.

63 ERU Trading letter to Ukrenergo, No. 1/01-1179, dated, 23.07.2015.

64 ERU Trading letter to Ukrenergo, No. 1/01-1187, dated, 27.07.2015.

65 0n 04.08.2015, Ukrenergo replied to ERU Trading with a reference to its letter dated 27.07.2015.The substance of the
answer was identical to the reply in the letter dated 23.07.2015.

66 ERU Trading letter to Ukrenergo and the Ministry of Energy and Coal Industry of Ukraine, No.1/01-1214/1, dated
27.08.2015.

67 Ukrenergo letter to ERU Trading, No. 01/01-6/10429, dated 09.09.2015.

68 Based on the time when applications for using interconnectors’ capacity were submitted, and even though the 2015
Rules date from February 2015.

69 Ministry of Energy and Coal Industry of Ukraine letter to Ukrenergo, No. 03/32-5487, dated 12.12.2012.

70 Kyiv Economic Court of Appeal, No. 910/28218/14, dated 16.09.2015.
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(34) Ukrenergo filed an appeal to the Supreme Economic Court of Ukraine with a request to
cancel the decision of the Court of Appeal from September 2015, which the Supreme
Economic Court did. On 12 January 2016, the Supreme Economic Court of Ukraine decided
that based on the Record Keeping Instructions of central office of the Ministry as approved
by Decree of the Ministry of Energy and Coal Industry,”* minutes of a meeting (or protocols)
are among the forms of adoption and record decisions of a Ministry.”?> They thus qualify as a
legal basis for Ukrenergo’s follow-up actions.

(35) The Supreme Economic Court of Ukraine also decided that pursuant to the Electricity Sector
Law™ and the fact that Ukrenergo is a state undertaking subordinated to the Ministry, the
latter's decisions are binding on Ukrenergo. The Court concluded that the decision of the
Ministry imposing an obligation on Ukrinterenergo for ensuring the performance of transit of
electricity constituted “an inevitable circumstance” for the state undertaking Ukrenergo, i.e.
an event that did not depend on Ukrenergo and that the latter could not foresee at the time of
entering in agreement with the trader concerned.’ The Ministry’s act constitutes force
majeure (the definition of which includes ,acts of Government®) that allowed Ukrenergo to
terminate the contract with the claimant without any liability for not performing its obligations
under that contract.”

(36) On 12 April 2016, the claimant appealed to the Supreme Court of Ukraine to review the
Decision adopted by Supreme Economic Court. As a court of final instance, the Supreme
Court of Ukraine dismissed the appeal and upheld the judgment of the Supreme Economic
Court of Ukraine.”®

c. Other relevant facts

(37) In addition to the applications for transit to Ukrenergo, as well as to the Ministry for obtaining
an approval for transit, a complaint has also been lodged to the Antimonopoly Committee
(AMCU) of Ukraine in August 2015.7” The complaint alleged that by refusing the schedules
for transit of electricity submitted by ERU Trading, Ukrenergo violated the competition rules
and abused its dominant position.”® In December 2015, AMCU informed the complainant that
it has addressed the Ministry requesting clarification concerning the transit of electricity, but
too date, no reply has been received by the Ministry and no further action has been taken by
the AMCU.

"1 Decree of Ministry of Energy, No.603 as of 09.08.2012.

72 Points 48-51 of the Decision of the Supreme Economic Court in case N0.910/28218/14 as from 12.01.2016 available
at: http://reyestr.court.gov.ua/Review/55047776 (15.05.2018).

73 Namely Article 8(1) of the Electricity Sector Law, according to which state regulation in the electricity sector is
performed by the Ministry of Energy and Coal Industry.

74 Point 59 of the Decision of Supreme Economic Court of Ukraine in case N0.910/28218/14, supra.

75 Based on para.7.1 of the agreement between Ukrenergo and LLC Trade Electricity Company, No.3 01/5579-13, dated
30.12.2013 which was beforehand approved by the letter of the Ministry of Energy, No. 04/13-4779, dated 24.12.2013.

76 The judgment is available at: http://reyestr.court.gov.ua/Review/57403129 (15.05.2018).

7T ERU Trading complaint to the Antimonopoly Committee of Ukraine, No. 1/01-1200, dated 06.08.2015

78 On 25.08.2015, the AMCU requested additional documents from ERU Trading (Antimonopoly Committee of Ukraine
letter to ERU Trading, No. 128-29/01-8881, dated 25.08.2015,) which the latter submitted on 21.09.2015 (ERU Trading
supplement to the complaint to the Antimonopoly Committee of Ukraine, No. 1/01-1315, dated 06.08.2015).
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(38) On 3 February 2017, the Secretariat addressed requests for information and explanation
concerning transit of electricity to the Ministry of Energy and Coal Industry” to which the
Ministry replied on 4 April 2017. In its reply,® the Ministry explained that Ukrenergo has to
allocate all available capacity, but that imports are performed only in cases where the
Ministry decides that there is a need for importing electricity in the annual balance.
Therefore, since the Ministry decided in the annual balance that there is no need to import
electricity, no allocation of capacity has been performed for the purpose of import for 2017.
Such approval from the Ministry is necessary in order for Ukrenergo to allocate capacity for
import, and to accept nomination of capacity for flow of electricity towards Ukraine (import).

(39) The Order of the Ministry of 2016 approving the procedure for preparing the annual and
monthly balance of electricity is still in force.®! The Ministry has changed the yearly forecast
balance three times for 2017,% no import was envisaged.® No import has been planned in
any of the monthly balances adopted by the Ministry either.®*

(40) Despite the fact that no import was planned in the Ministry’s approved balances, during
several months of 2017, the results of auctions organized for allocating cross-border capacity
published on the website of Ukrenergo show that capacity was allocated for import as well.
Namely, in the months from June to September 2017 some allocation of capacity was taking
place for import as well. 8 Nonetheless, no nomination could be done for using the
interconnectors’ capacity in direction of import, which in fact deprived simultaneous use of
capacity allocated for import and export for transit purposes. This has also been confirmed
by an audit report from the audit chamber of the Ukrainian Parliament from December 2017
(the Audit Report).8® The Audit Report noted that imports have only been carried in 2015, by
Ukrinterenergo based on an order from the Cabinet of Ministers,®” and capacity was provided
by Ukrenergo based on an Order from the Ministry of Energy and Coal Industry.%®

(41) Regarding transit, the Ministry explained that an undertaking applying for interconnectors’
capacity for the purposes of transit has to have contracts with foreign undertakings, an
agreement with Ukrenergo as well as an agreement with Energorynok. Due to the fact that
the Auction Rules of 2015 and their amendments of 2017 do not stipulate a procedure for
allocation of cross-border capacity for the purpose of transit, Ukrenergo has to follow the

79 ANNEX 2, ECS Letter to Ministry of Energy and Coal Industry of Ukraine dated 3 February 2017

80 ANNEX 3, Letter from the Minister, Information from the Ministry of Energy and Coal Industry of Ukraine on cases
No. ECS-1/12 and No. ECS-8/15 concerning the issue of cross-border allocation of transmission capacities relating to
electricity import and transit organized and implemented by transmission system operator NEC Ukrenergo SE, dated
04.04.2017.

81 Order of the Ministry, No.521, dated 26.08.2016, supra.

82 See: http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250 (15.05.2018)

8 The changes concerned: the forecast of the generation volumes from NPPs, HPPs was increased and volumes of
generation from TPPs and CHPS was decreased in December’s version of balance; the export was decreased.

84 See: http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250 (15.05.2018)

85 See: https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews (15.05.2018)

86 Audit Chamber “REPORT on results of the audit of the effectiveness of the management by Ministry of energy and
coal industry of Ukraine objects of state property in the field of transit, export and import of energy carriers”, approved by
Decision of Audit Chamber No. 26-5, dated 19.12.2017 (in Ukrainian).

87 Cabinet of Ministers of Ukraine, No.1188-p, 05.12.2014.

88 Ministry of Energy and Coal Industry, "On some measures on
the market of electric energy, No. 887 from 26.12.2014. The Ministry ordered
Ukrenergo to provide
the possibility of importing electricity from a parallel operating grid

Russia in the amount of up to 1500 MW for the period from 27.12.2014 to 31.12.2015.
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Decision of the Ministry, i.e. the minutes of the meeting of 2014. Those Minutes constitute
the Ministry’s decision to entrust Ukrinterenergo with performing electricity transit for the
period until the settlement of the issue relating to allocation of transmission capacity through
the network in the Burshtyn Island. Moreover, the Audit Report of December 2017 confirmed
that Ukrinterenergo was the only company that performed transit of electricity from / to
Romania, Slovakia, Hungary and the cost of dispatching services and the transportation of
electricity corresponded to the tariff set for by NEURC Regulations.®°

(42) The auctions results performed by Ukrenergo, in few months (June — August 2017) reveal
that capacity has been allocated for both export and import to the same undertaking (other
than Ukrinterenergo) at times.®°

(43) However, the complainant ERU Trading confirmed that no commercial transit has taken
place in practice because the allocated capacity for import could not be nominated, and no
capacity could be nominated for transit (i.e. simultaneous export and import). Ukrenergo
does not accept nominations for import (electricity flow to Ukraine) or transit (simultaneous
nomination of export and import) because no undertaking, besides Ukrinterenergo has an
agreement with Energorynok for purchasing electricity from imports, if the imports are not
planned for the respective year in the energy balance as prepared by the Ministry of Energy
and Coal Industry. In addition, a template contract for dispatching of transit has been
prepared by Ukrenergo and has been submitted to NEURC for approval. Such a contract
would need to be signed by the market participants and Ukrenergo so that they could accept
nominations for transit of electricity when capacity is allocated for both import and export. No
legal basis for such a template contract for transit exists in the primary and secondary legal
acts in Ukraine.

(44) The Audit Report from December 2017 however, revealed that transit was taking place each
year in the investigated period, from 2015 to the first nine months of 2017. The largest
volume of transit was in direction Slovakia -
Hungary (1718.9 thousand MWh in the amount of 1022.4 thousand euros), whereas the
smallest transit was in the direction of Romania-Slovakia (16.0 thousand MWh at an amount
of 83.4 thousand euros).®! Total transit of electricity during the investigated period amounted
to 2314.3 thousand MWh. For the provision of transit of electricity, Ukrinterenergo received
14.2 million euros.*?

(45) To sum up, only export of electricity is being performed at the moment on commercial basis
and in a market-based procedure. Even Ukrinterenergo participates to capacity allocation
auctions for export of electricity.®® In addition, based on the minutes of the meeting from July
2014, as confirmed by the Ministry of Energy and Coal Industry, only Ukrinterenergo can
perform transit and can obtain all unused capacity at daily auctions for free (without
participating to auctions and requiring capacity). Ukrinterenergo could decide whether it
needs the capacity for transit or not, meaning that transit of electricity is still not performed on
a commercial basis.

89 Audit Report, p. 29.

90 See results for months June, July and August 2017.
91 Audit Report, p.29.

9 |bid, p.40.

93 See auction results for December 2017.

12



(46)

(47)

(48)

(49)

(50)

(51)
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Since only a maximum of 650 MW of electricity could be exported from Burshtyn island and
on the other hand capacity at interconnectors is much higher (amounting to 1600 MW as
explained above), in cases where more electricity is exported less capacity is available after
daily auctions, whereas in cases where there is less export, Ukrinterenergo obtains more
capacity for free.

As noted in the minutes of the meeting that took place in Vienna on 18 July 2017, even
though the Auction Rules could further be amended by adding “[M]arket participants which
get allocation capacity rights for import and export in one synchronous zone can use this
capacity for providing transit operation,” the breaches identified by the Secretariat in the
Opening Letter in the present case could not be fully rectified, because of the link of capacity
allocation for transit with the electricity market model in place.

Finally, upon a request for information from the Secretariat, Ukrenergo — in an email
response dated 29 March 2018°% - informed that that the Auction Rules as amended in 2017
are still in force and applied in Ukraine. Based on the Electricity Market Law of 2017,
Ukrenergo informed that they are working on a revision of those rules.
Furthermore, Ukrenergo also informed that on the 21 February 2018 there was a multilateral
meeting between Ukrenergo — MAVIR — Transelectrica — SEPS, at which it was decided to
implement joint auctions. As of importance for the present case, concerning the allocation of
interconnectors’ capacity for transit of electricity, Ukrenergo confirmed that Ukrinterenergo is
still the single undertaking, which based on the Minutes of the meeting from 17 June 2014, is
the only supplier able to obtain such capacity.

Relevant Energy Community Law

Energy Community Law is defined in Article 1 of the Dispute Settlement Procedures as “a
Treaty obligation or [...] a Decision or Procedural Act addressed to [a Party].” A violation of
Energy Community Law occurs if “[a] Party fails to comply with its obligations under the
Treaty if any of these measures (actions or omissions) are incompatible with a provision or a
principle of Energy Community Law” (Article 3(1) Dispute Settlement Procedures).

In the following, a selection of provisions of Energy Community law relevant for the present
case is compiled. This compilation is for convenience only and does not imply that no other
provisions may be of relevance for legal assessment hereto.

Article 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment
of the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the
Energy Community’s tasks. The Parties shall abstain from any measure which could jeopardise the
attainment of the objectives of the Treaty.

9 ANNEX 4.
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(52) Article 11 of the Treaty reads:%

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean (i) the Directive
2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning common
rules for the internal market in electricity [...] and (iii) the Regulation 1228/2003/EC of the European
Parliament and of the Council of 26 June 2003 on conditions for access to the network for cross-
border exchanges in electricity.

(53) Article 41 of the Treaty reads:

1. Customs duties and quantitative restrictions on the import and export of Network Energy and all
measures having equivalent effect, shall be prohibited between the Parties. This prohibition shall
also apply to customs duties of a fiscal nature.

2. Paragraph 1 shall not preclude quantitative restrictions or measures having equivalent effect,
justified on grounds of public policy or public security; the protection of health and life of humans,
animals or plants, or the protection of industrial and commercial property. Such restrictions or
measures shall not, however, constitute a means of arbitrary discrimination or a disguised restriction
on trade between the Parties.

(54) Article 3(1) of Directive 2003/54/EC (“Public service obligations and customer protection”)
reads:

Contracting Parties shall ensure, on the basis of their institutional organisation and with due regard
to the principle of subsidiarity, that, without prejudice to paragraph 2, electricity undertakings are
operated in accordance with the principles of this Directive with a view to achieving a competitive,
secure and environmentally sustainable market in electricity, and shall not discriminate between
those undertakings as regards either rights or obligations.

(55) Article 12(f) of Directive 2009/72/EC (“Tasks of transmission system operators”) reads:
Each transmission system operator shall be responsible for:
[...]
(f) ensuring non-discrimination as between system users or classes of system users, particularly in
favour of its related undertakings.
(56) Article 32(1) of Directive 2009/72/EC (“Third-party access”) reads:

Contracting Parties shall ensure the implementation of a system of third party access to the
transmission and distribution systems based on published tariffs, applicable to all eligible
customers and applied objectively and without discrimination between system users. Contracting
Parties shall ensure that those tariffs, or the methodologies underlying their calculation, are
approved prior to their entry into force in accordance with Article 37 and that those tariffs, and the

9 Article 11 EnCT has been amended by Decision of the Ministerial Council of the Energy Community D/2011/02/MC-
EnC and it introduces an obligation for the Contracting Parties to adopt Directive 2009/72/EC and Regulation (EC)
No714/2009 by 1 January 2015. By then, the Contracting Parties have to comply with Directive 2003/54/EC and
Regulation (EC) No 1228/2003.
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methodologies - where only methodologies are approved - are published prior to their entry into
force.

(57) Article 37(1)a) of Directive 2009/72/EC (“Duties and powers of the regulatory authority®)
reads:

The regulatory authority shall have the following duties:

(a) fixing or approving, in accordance with transparent criteria, transmission or distribution tariffs or
their methodologies.

(58) Article 1 of Regulation (EC) 714/2009 reads:
This Regulation aims at:

(a) setting fair rules for cross-border exchanges in electricity, thus enhancing competition within the
internal market in electricity, taking into account the particular characteristics of national and
regional markets. This will involve the establishment of a compensation mechanism for cross-border
flows of electricity and the setting of harmonised principles on cross-border transmission charges
and the allocation of available capacities of interconnections between national transmission
systems.

(b) facilitating the emergence of a well-functioning and transparent wholesale market with a high
level of security of supply in electricity. It provides for mechanisms to harmonise the rules for cross-
border exchanges in electricity.

(59) Article 2(1) of Regulation (EC) 714/2009 reads:

“interconnector” means a transmission line which crosses or spans a border between Contracting
Parties and which connects the national transmission systems of the Contracting Parties.

(60) Article 16(1) of Regulation (EC) 714/2009 (“General principles of congestion management”)
reads:

Network congestion problems shall be addressed with non-discriminatory market-based solutions
which give efficient economic signals to the market participants and transmission system operators
involved. Network congestion problems shall preferentially be solved with non-transaction based
methods, i.e. methods that do not involve a selection between the contracts of individual market
participants.

(61) Article 19 of Regulation (EC) 714/2009 (“Regulatory authorities”) reads:

The regulatory authorities, when carrying out their responsibilities, shall ensure compliance with
this Regulation and the Guidelines adopted pursuant to Article 18.°6

(62) Section 2.1 of the Congestion Management Guidelines (,Congestion-management methods®)
reads:

% As adopted by the Permanent High Level Group under Procedural Act No 01/2012 PHLG-ENC of the Permanent High
Level Group.
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(65)

(66)

(67)
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Congestion-management methods shall be market-based in order to facilitate efficient crossborder
trade. For that purpose, capacity shall be allocated only by means of explicit (capacity) or implicit
(capacity and energy) auctions. Both methods may coexist on the same interconnection. For intra-
day trade continuous trading may be used.

Article 3(2) of the Dispute Settlement Procedures reads:

Failure by a Party to comply with Energy Community law may consist of any measure by the public
authorities of the Party (central, regional, local as well as legislative, administrative or judicative),
including undertakings within the meaning of Article 19 of the Treaty, to which the measure is
attributable.

Preliminary Procedure

On 27 August 2015, the Secretariat received a complaint concerning allocation of
interconnectors’ capacities for transit of electricity by Private Enterprise Energy Resources of
Ukraine (ERU Trading).®” The complaint under Article 90 of the Treaty was registered under
Case ECS-8/15. The complaint was further supplemented by a letter submitted on 22
February 20168 and by a list of additional documents that will be referred to in the following
paragraphs.

The complainant alleged that Ukraine breaches Energy Community law by requiring approval
from the Ministry of Energy and Coal Industry of applications for access to interconnectors
for the purpose of transit of electricity, and thus treating transit of electricity differently than
export. For export, auctions for allocation of interconnectors’ capacity are held by the
transmission system operator Ukrenergo in accordance with the Auction Rules of 2015 as
amended in 2017 without any involvement of the Ministry.

Given the importance of non-discriminatory and market based allocation of cross-border
capacity for the establishment of an internal market as pursued by the Treaty establishing the
Energy Community, and it has been discussed at several occasions with the Ukrainian
authorities®® on 24 May 2017, the Secretariat sent an Opening Letter to Ukraine under Article
12 of the Dispute Settlement Procedures.®

In the Opening Letter, the Secretariat preliminarily concluded that Ukraine fails to comply
with Articles 7 and 41 of the Treaty, Articles 1, 2(1), 16(1) and 19 of Regulation (EC)
714/2009 as well as Section 2.1 of the Congestion Management Guidelines and Articles 3(1),
12(f), 32(1) and 37(1)(a) of Directive 2009/72/EC..

The Opening Letter set a deadline of two months for a reply by the Government of Ukraine,
i.e. by 24 July 2017. The Ministry of Energy and Coal Industry of Ukraine sent a letter to the
Secretariat on 27 September 2017.102

97 ANNEX 5.

%8 ANNEX 6.

99 In addition to the issues of allocation of cross-border capacity for import, the subject of Case ECS-1/12.
100 ANNEX 7.

101 ANNEX 8.
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In its reply to the Opening Letter, the Government did not contest the presentation of the
national legal and factual situation. The Secretariat's preliminary assessment expressed in
the Opening Letter has not been refuted and the concerns related to non-compliance of the
procedure for allocation of cross-border capacity have not been contested. The Ukrainian
reply acknowledged that the Auction Rules adopted and approved by NERC of 2015, do not
provide for a mechanism for allocating interconnectors’ capacity for transit. Instead,
Ukrenergo “is guided by the decision of the Ministry of Energy and Coal Industry of Ukraine,
according to which all unused transmission capacity of market participants are provided by
the SFTC “Ukrinterenergo” for the implementation of the transit operations to maximize
transmission capacity.”

The question of the allocation of capacity for electricity transit has also been discussed
during a meeting held in Vienna on 18 July 2017 with representatives of Ukrenergo and the
Energy Community Secretariat. Both the minutes of the meeting held on 18 July 20171°2 and
the Government's reply, acknowledge the need to base the allocation of cross-border
capacity for transit on market principles on the basis of auctions. “There is a need for the
Ukrainian side to adopt an appropriate solution that would allow the allocation of capacity for
the transit of electricity by market principles on auctions basis,” including via amendment to
the Auction Rules.

Having assessed the information and arguments put forward in the Reply, as well as all the
follow-up activities undertaken after the Opening Letter, the Secretariat considers that the
argumentation provided therein as well as the development in electricity sector reform until
today do not change its finding of an infringement of Energy Community law.

As all efforts made over the last years, including the attempts to make the primary legislation
compatible with Energy Community law, did ultimately not result in fully rectifying the
breaches identified in the Opening Letter, the Secretariat on 15 March 2018 submitted a
Reasoned Opinion in the present case.

The Secretariat concluded that Ukraine continues to breach its obligations under the Treaty
related to non-discriminatory and market based allocation of cross-border capacity, in
particular Article 41 of the Treaty, Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC and
Articles 16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 of the Congestion
Management Guidelines.

Ukraine submitted a Reply to the Reasoned Opinion on 15 May 2018.1%* The Reply does not
dispel the concerns and breaches identified by the Secretariat in the Reasoned Opinion. It
rather explains the legislative and regulatory framework in place, and the reasons why non-
discriminatory allocation of capacity at interconnectors is not possible in Ukraine. A main
reason, according to the Reply, is the lack of rules defining and governing transit within the
electricity legislation. Transit (as well as export and import) in Ukraine is only defined in the
tax legislation. According to the Ministry, in order for a market participant to obtain capacity
for transit, it would need to perform (physical) import / sale of electricity and purchase /
export of electricity, and Ukrenergo would need to prepare customs documentation, which
Ukrenergo would not be able to do because there is no physical transfer or goods. At the

102 ANNEX 9
103 ANNEX 10.
104 ANNEX 11.
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same time, the Ministry submits that transit is not defined in the legislation in force. In
particular, it explains that neither the Electricity Market Law of 2013 and the Auction Rules of
2015, nor the new Electricity Market Law of 2017 and the Auction Rules as amended in
2017, govern capacity allocation for the purpose of transit. The Reply also refers to a new
draft Congestion management rules and interconnections’ capacity allocation submitted by
Ukrenergo to NEURC for approval in August 2017 that aim at defining transit. However,
those rules not yet approved by NEURC (and have been revised by Ukrenergo after the
public discussion), and the draft NEURC Resolution on approval of those rules subjected to
public consultation in March 2018, do not contain provisions on transit.

(75) While it is true that transit is not defined in the electricity legislation in force in Ukraine,
capacity allocation for transit purposes is not prohibited either. Since also the Reply to the
Reasoned Opinion admitted that according to the legislation in force in Ukraine, transit could
not be performed in a compliant manner, the Secretariat decided to refer this case to the
Ministerial Council for a Decision.

IV. Legal Assessment

(76) According to Article 3(2) of the Dispute Settlement Procedures of 2015, a failure by a Party to
comply with Energy Community law may consist of any measure by the public authorities of
the Party, including undertakings within the meaning of Article 19 of the Treaty. Therefore,
the actions of Ukrenergo are attributable to Ukraine and may constitute an infringement of
Energy Community law by that Party.

(77) In the following, the Secretariat will assess the legal framework as well as the actions by
Ukrenergo in light of Ukraine’s obligations under the Treaty.

1. Introduction and relationship between Cases ECS-8/15 and ECS-1/12

(78) The subject-matter of Case ECS-8/15 involves issues of non-compliance by the existing
legislation and its application in Ukraine with the Energy Community acquis communautiare
related to allocation of cross-border capacity for transit of electricity. In concrete terms,
linking the allocation of cross-border capacity with the undertakings’ participation to, and the
functioning of, the WEM the different treatment of interconnectors’ capacities allocation for
export on the one hand, and import and transit on the other hand, as well as requiring the
Ministry’s approval for the latter two activities constitute breaches of Energy Community law
in the Secretariat’'s assessment.

(79) The Secretariat further notes that despite the adoption of the new Electricity Market Law of
2017, and in particular the amendments to Article 30 of the Electricity Sector Law of 1998, as
well as the adoption of Auction Rules in 2017, their application by Ukrenergo in line with the
electricity market model in place in Ukraine fails to comply with Energy Community law. The
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Ministerial Council has already expressed itself on the compliance of the current regime for
allocation of cross-border capacity for electricity in Ukraine in Case ECS-1/12.1%

(80) Case ECS-1/12 concerned different rules applicable to the allocation of capacity on
interconnectors depending on the directions of electricity flow. The domestic provisions under
scrutiny in Case ECS-1/12 were Article 30(1) of the Electricity Sector Law of Ukraine, as well
as Article 1(1) and 1(12) of the Auction Rules of 2012. While this breach has been partially
rectified by the adoption of the new Auction Rules of December 2015, and then amended in
2017 in practice, imports are still to be performed upon approval by the Ministry of Energy
and Coal Industry of Ukraine based on approval of the energy balance.

(81) Allocation of cross-border capacity for transit of electricity has not been subject to Case ECS-
1/12. While under Energy Community rules, allocating capacity for transit would consist of
nominating capacity for import and export at the same time, 1 in Ukraine transit is
considered a separate category® to which a procedure and approval different than for
export applies.

(82) The actions of Ukrenergo and its refusals to allocate capacity for the purpose of transit are
based on Ministry's letter of 2012 and minutes of a meeting from 2014, which are not
relevant for the actions of Ukrenergo concerning export and import, as decided by the
Ministerial Council in Case ECS-1/12. Another peculiarity of the present case concerns the
fact that Ukrinterenergo was given the exclusive right to obtain interconnectors’ capacity for
transit.

(83) The two cases could not be joined under Atrticle 6 of the Dispute Settlement Rules®® without
expanding the scope of Case ECS 1/12 in excess of what is allowed under the case-law of
the Court of Justice.'® Hence the Secretariat decided to pursue the present case separately
from Case ECS-1/12. 111

(84) Based on a Reasoned Request by the Secretariat,'*? and following the Opinion of the
Advisory Committee dated 25 September 2017, the Ministerial Council adopted a decision

105 Ministerial Council Decision 2018/02/MC-EnC on the failure of Ukraine to comply with the Energy Community Treaty
in Case ECS-1/12, 02.02.2018.

106 This has been confirmed also by the Letter from the Ministry of Energy and Coal Industry to the Secretariat, dated
04.04.2017, as well as by the Reply to the Opening Letter in Case ECS-8/15.

107 Transit of electricity is defined by Article 2(e) of Regulation (EC) 714/2009 as a ,circumstance where a declared
export of electricity occurs and where the nominated path for the transaction involves a country in which neither the
dispatch nor the simultaneous corresponding take-up of the electricity will take place.”

108 The entrustment of Ukrinterenergo with right to access cross-border capacity for the purpose of transit is done with a
Ministry’s decision in the minutes of the meeting of 2014 because the Auction Rules do not govern transit, and such
entrustment is done ,for the period until the issue with transit is settled.”

109 Article 6 Dispute Settlement Procedure reads: “If several pending cases concern the same subject matter, they

may be consolidated and processed under the same case number.”

110 The Opening Letter ,delimits the subject-matter of the dispute, so that it cannot thereafter be extended, ... the
reasoned opinion and the proceedings brought by the Commission must be based on the same complaints as

those set out in the letter of formal notice initiating the pre-litigation procedure.”, C-51/83 Commission v ltaly,
[1984] ECR, paras.4-5; Case C 191/95 Commission v Germany [1998] ECR | 5449, para. 55, Case C 422/05
Commission v Belgium [2007] ECR | 0000, para. 25; Case C 186/06, Commission v. Spain, (2007) 1-12093, para.

15.

111 Joined Cases 209/78 and 218/78, Heintz van Landewyck SARL and others (FEDETAB) v Commission of the
European Communities, [1980] ECR 3125, paras 29 and 32

112 Reasoned Request in Case ECS-1/12, 19.05.2017.
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that “by maintaining in force its current regime for allocation of cross-border capacity for
electricity, Ukraine failed to fulfil its obligations under the Energy Community Treaty, and in
particular Article 41 thereof, Articles 3(1), 12(f) and 32 of Directive 2009/72/EC, Article 16(1)
of Regulation (EC) 714/2009 as well as Sections 1.1; 1.6; 2.1; 2.5, 2.10 and 2.13 of the
Congestion Management Guidelines as incorporated and adapted by Decision 2011/02/MC-
EnC of the Ministerial Council of the Energy Community of 6 October 2011.”

2. Substance

a. Breach of Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC

The allocation of interconnection capacity for transit based on a unilateral administrative
action of the Ministry!? fails to respect the principle of third party access to the transmission
network as stipulated by Articles 12(f) and 32(1) of Directive 2009/72/EC. These provisions
require that access to the networks is granted without discrimination and based on published
tariffs.

The principle of non-discrimination requires that comparable situations are not treated
differently unless such difference in treatment is objectively justified.!* As an overriding
principle of Energy Community law, it is reflected throughout the acquis communautaire.
Article 7 of the Treaty prohibits any discrimination within the scope of the Treaty. As “specific
expressions of the general principle of equality”,'® the acquis places further obligations not
to discriminate on both the transmission system operator and on the State.!!® In the present
case, discrimination occurs in two instances:

Firstly, allocation of cross-border capacity for export is performed by Ukrenergo under the
Auction Rules of 2017. On the other hand, allocation of electricity for import is performed
subject to approval by the Ministry of Energy and Coal Industry and only in case the
electricity balance requires import of electricity for satisfying the domestic demand, thus
excluding allocation of cross-border capacity for commercial imports.!” This amounts to
discrimination and was deemed unlawful by the Ministerial Council in Case ECS-1/12.

Similar to imports, cross-border capacity for transit of electricity is exclusively provided to the
State-owned undertaking Ukrinterenergo without performing auctions, because this is the
only undertaking allowed to execute contracts with foreign undertakings for the purpose of
transit of electricity, and Ukrenergo was instructed to accept only its requests for
interconnectors’ capacity for transit.

Based on the Ministry’s decision (contained in the minutes of the meeting of 2014),
Ukrenergo thus applies different procedures for allocating cross-border’s capacity for transit
than for exports. Allocation of cross-border capacity is thus performed through different
procedures based on the directions of the flow of electricity. While for export Ukrenergo

113 |_egal value of the minutes of the meeting of 2014, as an administrative act, has been confirmed by the highest court
of Ukraine, as well as by the Ministry in its Reply to the Secretariat in a letter dated 04.04.2017.

114 C-17/03 Vereniging voor Energie, Milieu en Water (VEMW) [2005] ECR 1-4983, para. 48.

115 Case C-17/03 VEMW [2005] ECR 1-4983, para. 47.

116 Case C-17/03 VEMW [2005] ECR 1-4983, paras. 35 and 36.

117 Despite the changes in the applicable legal framework, in practice such approval is still required. See Reasoned
Opinion in Case ECS-1/12, p.18, para.102. See also Ministry’s Letter to the Secretariat dated 04.04.2017
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conducts auctions as market-based procedures and accepts bids from different
undertakings, for transit, Ukrenergo applies a non-market based procedure. According to the
case law of the Court of Justice, “elements which characterize the comparability of different
situations must be assessed in the light of the subject matter and purpose of the Community
act which makes the distinction in question.“!*® As explained above, Energy Community law
considers the flow of electricity, irrespective of the direction (import, export or transit), as a
flow of electricity crossing borders (interconnectors) between two Parties of the Treaty.
Therefore, energy undertakings applying for using the interconnector capacity must be
treated equally irrespective of the direction and the flow of electricity.

Even though since June 2017, Ukrenergo started allocating capacity for import no
simultaneous capacity is awarded for import and export (i.e. transit) is performed. Namely,
Ukrenergo cannot accept nominations for transit (or import in general) because this right has
been exclusively given to Ukrinterenergo, and also because no energy undertaking (other
than Ukrinterenergo) has contracts with Energorynok (for selling the imported electricity in
the case of imports or for purchasing for losses in the case of transit via Burshtin island). As
the Audit Report of the Ukrainian Parliament from December 2017 indicated, transit has only
been performed by Ukrinterenergo without being subject to any competitive allocation of
capacity and on non-commercial basis.

Secondly, the procedure for allocating interconnector capacities for the purpose of transit in
Ukraine is in itself discriminatory. The decision taken in the form of minutes of a meeting held
in the Ministry to Ukrinterenergo constitute preferential access to interconnectors’ capacity in
Ukraine granted to that company. The Court of Justice of the European Union, whose case
law is the point of reference for the interpretation of Energy Community law under Article 94
of the Treaty, held in a judgment concerning preferential capacity allocation on electricity
interconnectors that such priority access amounts to different treatment, and that such
treatment could not be justified on account of the underlying long-term electricity supply
contracts concluded in performing a public service obligation.°

According to the Court of Justice, reserving capacity to the benefit of certain system users
deprives all other actual or potential system users of the possibility to access the network for
that particular capacity. It thus puts them at significant disadvantage in comparison to the
undertakings benefiting from the preferential access to the system. Maintaining in practice a
procedure under which the available interconnector capacity necessary for transit of
electricity is allocated to only one system user, Ukrinterenergo, encroaches upon the non-
discriminatory principle as it treats that particular system user differently in conferring it an
advantage to the detriment of all other actual or potential users.

Both instances result in a breach of Energy Community law, namely Article 3(1) of Directive
2009/72/EC which requires Contracting Parties not to discriminate between electricity
undertakings as regards either rights or obligations; Article 32(1) of Directive 2009/72/EC
which requires them to ensure access to the transmission system for all third parties in an
objective manner and without discrimination; Article 12(f) Directive 2009/72/EC according to
which the transmission system operator is responsible for ensuring non-discrimination as
between system users or classes of system users, particularly in favor of its related

118 Case C-127/07 Société Arcelor Atlantique et Lorraine and Others v. Premier minister, ECLI: EU: C: 2008:728,
para.26.
119 Case C-17/03 VEMW [2005] ECR 1-4983, paras. 50-56.
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undertakings. These actions also encroach upon Article 7 of the Treaty, which as the
Advisory Committee held in its Opinion in Case ECS-1/12, is a “subsidiary remedy if there
are no more specific Treaty provisions available.”

Under Article 3(2) of the Dispute Settlement Rules, a violation of Energy Community law by
Ukrenergo is attributable to Ukraine as a Contracting Party. Consequently, the Secretariat
submits that Ukraine has failed to comply with its obligations under Articles 3(1), 12(f) and
32(1) of Directive 2009/72/EC. The Secretariat recalls that that conclusion has already been
supported with regard to different treatment of exports and imports by the Advisory
Committee, in its Opinion in Case ECS-1/12.1%

Article 3(14) of that Directive provides a possibility for derogation from Article 32(1) of
Directive 2009/72/EC*? "insofar as [its] application would obstruct the performance, in law or
in fact, of the obligations imposed on electricity undertakings in the general economic interest
and insofar as the development of trade would not be affected to such an extent as would be
contrary to the interests of the Energy Community.”

In order to be justifiable, any such obligation imposed in the general economic interest would
also need to comply with Article 3(2) of Directive 2009/72/EC. In particular, any such
obligation “shall be clearly defined, transparent, non-discriminatory,'?* verifiable and shall
guarantee equality of access for EU electricity companies to national consumers....”, and
would have to comply with the limits of the principle of proportionality. The latter requires
priority capacity allocation to be suitable to achieve the public service objective in question,
and not go beyond what is necessary to achieve that objective.

Furthermore, the Court of Justice emphasised in its VEMW judgment that the effect of a
discriminatory measure such as priority capacity allocation would significantly imperil and
even block the access of new operators to the market, and protect the position of companies
in the situation of Ukrinterenergo against competition. Granting priority access to
transmission capacity thus jeopardises “contrary to the objective of the Directive, the
transition from a monopolistic and compartmentalised market in electricity to one that is open
and competitive.”*?® Moreover, the Secretariat cannot accept that minutes of a meeting held
in the Ministry of Energy and Coal Industry could serve as a lawful basis for the imposition of
any public service obligation to Ukrinterenergo for performing transit of electricity.

It is to be noted that even throughout the preliminary procedure in Case ECS-1/12,%
Ukraine did not invoke any exemption from the principle on non-discriminatory access to
interconnectors for imports due to reasons of ensuring public service obligations. It has also
not done so in its Reply to the Opening Letter in the present case. Yet it is for the Contracting
Party concerned to not only invoke and sustain possible justification grounds for a
discriminatory priority access scheme such as the one at issue, but also to show that all
conditions required — in particular those set by Articles 3(14) and 3(2) of Directive
2009/72/EC — are fulfilled. In the Secretariat's view, even if a legitimate public interest in
banning commercial imports existed, satisfying the conditions of Article 3(2) of Directive

120 Advisory Committee Opinion in Case ECS-1/12, p.5.

121 But not Article 12(f) of Directive 2009/72/EC.

122 The Secretariat submits that, in the context of the present case, this criterion relates to how the wholesale public
supplier and the retail public supplier, benefiting from preferential treatment, were assigned their respective functions.

123 Case C-17/03 VEMW [2005] ECR 1-4983, para. 62.

124 As noted in the Reasoned Request in Case ECS-1/12, para.90.
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2009/72/EC as well as proportionality and non-discrimination would not be possible in the
case at hand.

Furthermore, the Court of Justice emphasized in its VEMW judgment that the effect of a
discriminatory measure such as priority capacity allocation would significantly imperil and
even block the access of new operators to the market, and protect the position of companies,
in casu the ones based on the territory of the Burshtyn island, against competition. Granting
priority access to transmission capacity thus jeopardises “contrary to the objective of the
Directive, the transition from a monopolistic and compartmentalised market in electricity to
one that is open and competitive.”1?°

b. Breach of Article 16(1) of Requlation (EC) 714/2009 and Section 2.1. of the Congestion
Management Guidelines

(100) Article 16(1) of Regulation (EC) 714/2009 requires that network congestion problems are

addressed with non-discriminatory, market-based solutions which give efficient economic
signals to the market participants and transmission system operators. In addition, Section 2.1
of the Congestion Management Guidelines specifies that congestion management methods
shall be market-based and capacity shall be allocated only by means of explicit (capacity) or
implicit (capacity and energy) auctions.

(101) According to its Article 1, Regulation (EC) 714/2009 aims at setting fair rules for the

allocation of available capacities of interconnections between national transmission systems,
in line with objective of establishing a harmonised framework for cross-border exchanges of
electricity. Article 2(1) of Regulation (EC) 714/2009 defines interconnector as “a transmission
line which crosses or spans a border between” two Member States. When Regulation (EC)
714/2009 was adapted in line with Article 24 of the Treaty, and adopted as Energy
Community law, the notion of interconnectors in Article 1 was defined as transmission lines
or pipelines crossing a border between Contracting Parties. This excludes interconnectors
between Contracting Parties and Member States, and thus all cross-border transactions
from/to and via Ukraine (Burshtyn island) with EU Member States.

(102) However, on 23 September 2014, the Ministerial Council adopted a legally binding

Interpretation under Article 94 of the Treaty in which it explained “that the different treatment
of interconnections, cross-border flows, transactions or network capacities, depending on
whether the border to be crossed is situated between two Member States of the European
Union, two Contracting Parties or an EU Member State and a Contracting Party, frustrates
the very idea of a single regulatory space for Network Energy and leads to barriers of trade”.
Article 1 of the Interpretation stipulates that

»In any legal act of the Energy Community incorporating European Union legislation, any reference
to

i.  energy flows, imports and exports as well as commercial and balancing transactions;
ii. network capacity;
iii. existing or new gas and electricity infrastructure (including interconnections and
interconnectors)

125 Case C-17/03 VEMW [2005] ECR 1-4983, para. 62.
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crossing borders, zones, entry-exit or control areas between Parties and integrating the
Contracting Party/Contracting Parties with the EU internal energy market, shall be treated
in the same way and be subject to the same provisions as the respective flows,
imports, exports, transactions, capacities and infrastructure between Contracting
Parties under Energy Community law.” [emphasis added].

(103) Consequently, the definition of ,interconnector* from Article 2(1) of the Regulation (EC)
714/2009 can be understood as ,a transmission line which crosses or spans a border
between Parties to the Treaty and which connects the national transmission systems of the
Parties to the Treaty.”

(104) As described above, the Electricity Sector Law of 1998, as well as Article 1(1) of the Auction
Rules of 2017 stipulate that auctions are to be held for access to cross-border capacity for
export and/or import of electricity. The Electricity Sector Law and the Auction Rules do not
govern the transit of electricity or the allocation of cross-border capacity at interconnectors
for the purpose of transit as a separate category. As explained above, such a separate norm
is not required under Energy Community law.

(105) For the transit of electricity, as detailed above, the Ministry of Energy and Coal Industry of
Ukraine is tasked to give an approval. Based on a letter from the Ministry addressed to
Ukrenergo and the minutes of the meeting from 2014, the latter does not allow private
parties’ access to interconnectors and prevents participation to auctions for cross-border
capacity to energy undertakings without Ministry’s approval. To require a unilateral
administrative decision by a Ministry as a basis for the allocation of interconnectors, and not
via competitive procedures such as explicit or implicit auctions, amounts to maintaining a
non-market based method for capacity allocation that does not give efficient economic
signals to the market participants and transmission system operators.

(106) It thus fails to comply with Article 16(1) of the Regulation (EC) 714/2009 and Section 2.1 of
the Congestion Management Guidelines. This has also been held as “unquestionable” by the
Advisory Committee in its Opinion in Case ECS-1/12, in relation to Ministry’s approval of
potential imports. 12

c. Breach of Article 41 of the Treaty

(107) The prohibition of measures having an effect equivalent to a quantitative restriction, laid
down in Article 41 of the Treaty, conflicts with any rule or measure enacted by a Party
capable of directly or indirectly, actually or potentially, hindering trade among the Parties.?’
Measures requiring prior authorization, 12 even as a pure formality, *?° have been considered
by the Court of Justice of the European Union as measures having equivalent effect to import
restrictions. Making the transit of electricity depending on prior approval by the Ministry

126 See: Advisory Committee Opinion in Case ECS-1/12, p.5.

127 Case 8/74 Procureur du Roi v Dassonville, [1974] ECR 837, para. 5

128 Case C-434/04 - Ahokainen and Leppik, [2006] ECR 1-09171, para.21, 31, 35; Case C-170/04 - Rosengren
and Others, [2007] ECR 1-0407, para. 17, 18, 25, 38, 50; Case C-254/98 - TK-Heimdienst, [2000] ECR 1-00151, para.26;
Case C-389/96 - Aher-Waggon v Bundesrepublik Deutschland, [1998] ECR 1-04473, para. 20

129 C-54/05, Commission v Republic of Finland, [2007] ECR I- 02473, para.32; Case C-150/11 - Commission v Belgium,
[2012] ECLI:EU:C:2012:539, para.51; Case C-443/10 — Bonnarde [2011] ECR 1-09327. para.26-30
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makes the transit of electricity in Ukraine more difficult than purely domestic supply and thus
constitutes a measure prohibited by Article 41 of the Treaty in principle.

(108) Already in the early years of liberalization of the EU energy markets, the Court has also held
that even though monopolies are not illegal per se they could be required to be abolished*
if restricting free movement of goods unless such restrictions could be justified for provision
of services of general economic interest, under Article 106(2) TFEU corresponding to Article
19 of the Treaty.'3! As a matter of fact, the requirement for Ministry‘'s approval excludes the
possibility of any system user from one Party of the Energy Community Treaty to sell
electricity to customers in another Party via Ukraine.

(109) According to case law, it is incumbent on Ukraine to show that their rules fulfil the conditions
for application of the derogating rules in Article 41(2) of the Treaty or legitimate reasons in
the general interest.'*? This corresponds to the second sentence of Article 4 of the Dispute
Settlement Rules whereby “where, however, a Party invokes an exemption to a rule or
general principle of Energy Community law, it is incumbent upon the Party concerned to
prove that the requirements for such exemption are fulfilled.”

(110) The Secretariat therefore concludes that Ukraine is breaching Article 41 of the Treaty
because its system of Ministry’'s approval amounts to a measure having equivalent effect to
guantitative restriction. The Advisory Committee has accepted this argument in relation to
Ministry’s approval for imports in its Opinion in Case ECS-1/12.133

d. Article 19 Requlation (EC) 714/2009

(111) Under Article 19 of Regulation (EC) 714/2009, the national regulatory authority has an
obligation to ensure compliance with that Regulation, including its Congestion Management
Guidelines. NEURC has not taken later any effective remedial action to ensure compliance of
the implementation of the Auction Rules by Ukrenergo with the acquis communautaire.
Therefore, the Secretariat concludes that Ukraine has failed to fulfil its obligation under
Article 19 of the Regulation (EC) 714/200 by the failure to remedy the violation of the
infringed articles of the acquis. Under Article 2(2) of the Dispute Settlement Rules, a violation
of Energy Community law by public authorities such as NEURC is attributable to Ukraine as
a Contracting Party to the Treaty.

130 Case C-393/92 Gemeente Almelo and others v Energiebedrijf |IJsselmij [1994] ECR 1-01477.

131 See the energy monopolies cases: Case C-157/94, Commission v The Netherlands (1997) ECR 1-5699; Case C-
158/94, Commission v ltaly (1997) ECR 1-5789; Case C-159/94, Commission v France (1997) ECR 1-5815 and Case C-
160/94, Commission v Spain (1997) ECR |1-5851.

132 Case C-159/94 Commission v France [1997] ECR 1-5815, para. 94.

133 Advisory Committee Opinion in Case ECS-1/12, p.5.
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ON THESE GROUNDS

The Secretariat of the Energy Community respectfully requests that the Ministerial Council of the
Energy Community declare in accordance with Article 91(1)(a) of the Treaty establishing the
Energy Community that:

by maintaining in force its current regime for allocation of cross-border capacity for transit of
electricity, Ukraine fails to fulfil its obligations under the Energy Community Treaty, and in
particular Article 41 thereof, Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC, Articles
16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 of the Congestion
Management Guidelines as incorporated and adapted by Decision 2011/02/MC-EnC of the
Ministerial Council of the Energy Community of 6 October 2011.

On behalf of the Secretariat of the Energy Community

Vienna, 18 May 2018

e

\
Py )
f ] L1,
Janez Kopac Dirk Buschle
Director Legal Counsel/Deputy Director
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Approved
Minister of Energy and Coal Industry

Signed Y. Prodan
June 19, 2014

Minutes

of the Meeting on issues of provision of export and transit of electric power via grids
of “Island of the Burshtyn Thermal Power Plant”

City of Kyiv 17.06.2014

Present: Ulyda V.Y. - Deputy Minister of Energy and Coal Industry of Ukraine;
Andriychuk Y.A. - member of the National Electricity Regulatory Commission; Gnatyuk Y.L. -
Director of the State Company “Energorynok” (“Energy market”); Korol N.I. - Deputy Director
for legal issues of the State Company “Energorynok”; Kryklya S.M. - Head of the Department of
Foreign Economic Relations of the State Company “Energorynok”; Ushchapovskyi K.V. -
Director of the State Company “National Power Company “Ukrenergo”; Masyutka V.V. - Head
of the Agency of Foreign Economic Relations of the State Company “National Power Company
O % “Ukrenergo™; Kucher M. V. - First Deputy Director of the State Company of Foreign Economic
4 Relations “Ukrinterenergo”:

Considered:

1. The allocated part of the United Energy System (UES) of Ukraine - “Island of the
Burshtyn Thermal Power Plant” operates parallel with the European Energy Association
’ ENTSO-E, as a result of which there was established an energy region where there are European
standards and work rules of the Energy System. As a result of changes of energy balances of
certain energy systems there appear electnmty transit_overflows between energy systems,
whereby the term * electr101ty transit” is absent in the regulatory framework of these European

countries, and the registration of such overflows is carried out by system operators.
At the same time the current normative legal acts do not foresee any purchase of electric
power in order to compensate expenses when carrying out the transit of electric power by a

system operator.

The realization of transit supplies of electric power by the networks of the UES of
P - Ukraine is economically reasonable and in demand among European counterparties, although it
LW is situational and depends on the situation of European electricity exchanges. The transit value of

KWh.
: The settlement of this issue at this stage needs addmg changes to the current normative
legal acts that would secure the opportunity of rendering services in the transit of electric power
directly by the State Company “National Power Company “Ukrenergo”.

2. The most common and with the greatest demand on the European energy markets is
the electricity trade “a day ahead” or the electricity export in the mode of every day planning (D-
1) the operations in which aré planned and carried out every day in the EU countries.

Under the current legal framework of Ukraine the specified mode of electric power
export is under development and planned to be introduced into practice beginning from 2017.

With a view to a thorough examination of this issue and establishing coordinated actions
of part1c1pants of the daily trade in electricity there is a necessity in the introduction of trading
sessions in a daily planning mode (D-1) in test mode.
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I The State Company “National Power Company “Ukrenergo” should prepare and submit
the Ministry of Energy and Coal Industry proposals with regard to adding changes to the
current normative legal acts that would secure the opportunity of rendering services in the
transit of electric power as part of the Energy Association ENTSO-E directly by the State
Company “National Power Company “Ukrenergo” under conditions of the current rules
of the Wholesale market of electric power of Ukraine. o

Resolved:

2 To entrust the State Company of Foreign Economic Relations “Ukrinterenergo” the
provision of carrying out the transit of electric power for a period of time before
regulating the issue on allocation of available capacities of grids of “Island of the
Burshtyn Thermal Power Plant” when carrying out the transit supplies of electric power
via main and interstate power networks of the United Energy System of Ukraine of the
State Company “National Power Company “Ukrenergo”. The Department of Electricity
should prepare and submit the State Company “National Power Company “Ukrenergo” a
letter on ensuring the realization by the State Company of Foreign Economic Relations
“Ukrinterenergo” of the transit of electric power when carrying out the transit supplies via
main and interstate power networks of the United Energy System of Ukraine of the State
Company “National Power Company “Ukrenergo”.

3 The State Company ‘“National Power Company “Ukrenergo”, the State Company
“Energorynok” and the State Company of Foreign Economic Relations “Ukrinterenergo”
should submit proposals to the Ministry of Energy and Coal Industry regarding the use in
the test mode of a daily planning (D-1) during the export and transit of electric power.

National Electricity Regulatory Commission Signed
Ministry of Energy and Coal Industry Signed
State Company “Energorynok” Signed
State Company “National Power Company Signed

“Ukrenergo”

State Company of Foreign Economic Relations Signed
“Ukrinterenergo”

Ilepexnan TekecTy UBLOTO HOKYMEHTY 3 YKpaiHCbKOI MOBH Ha AaHIVHHMCBKY MOBY 3JiHCHEHO
JAUIITIOMOBAHUM II )elcnﬁmaqem Cxpurko Osnecero BanepiiBHotro.

i»
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Am Hof 4, Level 5, 1010 Vienna, Austria

+43 (0)1 535 2222
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Web

H.E. Mr. lhor Nasalyk

Ministry of Energy and Coal Industry of Ukraine
Per e-mail:

kanc@mev.energy.qgov.ua

Copy:

Attn. Mr Vsevolod Kovalchuk

Acting Director

National Energy Company “Ukrenergo”
Per e-mail:

Kovalchuk.vw@ua.enerqy

Vienna, 03 February 2017
ECS-08/15/03-02-2017

Request for Information

The Secretariat is dealing with two cases against Ukraine, Case ECS-1/12 and Case ECS-8/15
upon complaints. The subject matter of these cases concerns cross-border capacity allocation
related to import and transit of electricity organized and performed by the Ukrainian transmission
system operator Ukrenergo.

Pursuant to Article 16(1) of the Energy Community Dispute Settlement Rules, the Secretariat is
approaching you in order to request the submission of information necessary for finalizing its
assessment.

Firstly, the Secretariat has been informed that imports are performed in Ukraine only if approved
by the Ministry in the electricity balance. On the other hand, commercial imports are not allowed,
and therefore Ukrenergo does not perform auctions for import unless allowed by the Ministry. For
instance, since there are no imports planned in the electricity balance for 2017, the Secretariat has
been informed that the Ministry has sent a letter to Ukrenergo asking it not to perform auctions for
allocation of interconnectors capacity for import.

The Secretariat would like to ask you to submit:
- The electricity balance for 2017

- The Letter, and any other documentation, submitted from the Ministry to Ukrenergo
indicating that allocation of cross-border capacity for import shall not be performed.

Bank Raiffeisenlandesbank
| IBAN AT953200000015102825
BIC RLNWATWW
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Secondly, the Secretariat notes that transit is not dealt with as separate category in the Rules for
allocation of interconnectors’ capacity adopted by the Regulator in February 2015." Moreover, the
Secretariat is informed that Ukrenergo does not allocate interconnectors’ capacity for transit to
market participants, referring to on Minutes of meeting organised by the Ministry of Energy
dedicated to ensuring electricity export and transit via the Burshtyn island dated 17.06.2014.2
Based on that document, in order for an undertaking to perform transit of electricity, such
undertaking is required to present an approval from the Ministry to Ukrenergo. Moreover, in the
period between 2014 and today, the Ministry has entrusted the State owned company
Ukrinterenergo with performing transit of electricity exclusively.

The Secretariat would like to ask you to further explain the rules governing the transit of
electricity in Ukraine, as well as the conditions that Ukrenergo is imposing on undertakings
applying for transit of electricity.

The information is necessary for finalising the assessment in Cases ECS-1/12 and ECS-8/15.
Please send the required information / documentation not later than

15 February 2017

In order to clarify the issues regarding import of electricity in Ukraine and transit, as well as
allocation of cross-border capacities in this respect, | would kindly like to ask for organizing a
meeting on 8 February 2017 in Kiev with representatives from the Ministry, as well as
Ukrenergo who would be in a position to discuss the cases and to provide the necessary
information to the Secretariat’s representatives.

In order to set up the requested meeting, as well as to submit additional information and for
requests, please contact the Senior Energy Lawyer at Rozeta.Karova@energy-community.org at
+43 1 535 2222 42 by referring to the above-mentioned case numbers.

! Resolution of the Regulator "On approval of the Rules of electronic auctions on capacity allocation of cross-border
electricity lines" No. 176 dated 12.02.2015

? Atthe meeting representatives of the Ministry, the Regulator, as well as Energorynok and Ukrenergo have participated.
The Secretariat is in possession of a copy of the Minutes

l Bank I Raiffeisenlandeshank
IBAN ‘ AT953200000015102825
BIC RLNWATWW




JarBepiEky o
MiHICTp eHEPreTHKH Ta BYTIILHOT NPOMHCIOBOCLE

Hporuosuunii 6aanc erexTpocneprii
o0'cananol ellekTpoenepreruanoi cncremn Yrpaiun
na Gepesenn, 2017 pory

san kBrroa

( ITpornos sinnosionoe Bizisiniin sl
Hokatnnk A0 IATEEPIAREHOT0 Hparsios AROTHOY
4 % Gepezens 2017 p. nepe,
FHUGLODLAANCY pitnum Ganancom
1 2 3 4

1. Bupodunureo eJekTpoeneprii - Beboro 14021 14091 70
B TOMY MHCI:
1) sBupodunurso enextpoeneprii TEC
CHEPrOreHepYH X KOMIaniii 3 592 3212 -380
2) supobunurso eqexrpoeneprii TEL ta
KOreHepauiiinuMi YCTAHOBRAMIL, 110
Bianmycka1oTh eaexTpoeneprivo 8 OPE 1483 1 482 -1
3) supodmnurso enektpoeneprii FEC 916 1062 146
3 HHX:
I'EC TTAT "¥kpriapoenepro” 866 1012 146
i EC 50 50 0
V TOMY YHCJI TI. 1O NPAMoTs 3a "senenum” Tapudonm 25 25 0
4) Bupoinnureo eaexrpoeneprii FTAEC 151 151 0
5) Bupoiunureo eaexrpoeneprii AEC 7600 7900 300
6) BHPOGHUUTBO eJleKTpoeHeprii GuoK-cTanuisvu 139 129 -10
7) BHpOOHUUTBO eeRTpoeneprii
AALTePHATHBHIMIL IZRepeaami 140 155 1
3 HAX:
BEC 85 100 15
CEC 40 40 0
i 15 15 0
2. Imnopt enexTpocueprii 0 0 0
3. Ekcnopr eqiexrpoeneprii ¥ kpainn 550 320 =230
1) ekcnopt B wpainn CHJL 150 0 -150
¥ TOMY MHCII:
& Pocito 0 0 0
B Biopyen 110 0 -110
B Moniaony 40 0 -40
2) exenopt B kpainn Cxianol Caponn 400 320 -80
Y TOMY UHCIIL
& [Toabiy 100 100 0
excnopt "byputiticbkoro octpona” 300 220 -80
4. Pisnuus neperoxkis i3 cymimpunmn EC -160 -100 0]
5. Texnoorivmuii nepeTrox eJ1eKTpoeHeprii,
3YMOBJICHIIT apaieibHoto podoToro 0d'cananol
eaexTpoenepreTianol ceremn Yipainn 3 EC
CYMIAHIX Kpain 0 0 0
6. Eaexrpocnoxusanus (6pyTro) 13 100 13 400 300
MPHPICT J10 MHHVIIOTO POKY, % 18 3.8
7. Cnoxunsanns eaextpoeneprii FAEC B
HACOCHOMY PC/KIMI 211 211 0

3acTyNHHUK THPCKTOPa

3 OLEPATUBHOIO KEPYBaHHA -
FOJIOBHUIT JIHCTIeTHED
JIT"HEK "Ykpenepro”

B.3aiucnko

[pesuaent JIT"HAEK "Eneproatom”

[O. Heaamkosebkni

Jupexrop denapramenty
CNEKTPOCHEPTETHIHOIO KOMIAEKey
Mineneprosyrius Ykpap

0. bycaaseun



3arBepaxyro
MiHicTp eHepreTHKH Ta ByrijibHOT MPOMMCAOBOCT] Yipain

Hacanuk

IR AL ANE

Hporuosnnii 6ananc exexrpoeneprii 06’ exHanoi ejleKTpoeHepreTHHOT cCHETEME Ykpaiuu

o

Ha 2017 pik I
MAH.kBm -200
cidenb | smoTHil | Gepesenn | KBiTens | Tpavemb | wepBenn | mmmens CepreHDb | Bepecenh | JKOBTEHN | JIHCTONAA| rpyaeHb Pix
1. BupoGuuiUTBO enexTpoeHeprii - Bevoro 15372/ 13858| 14021] 12325 11880 11555 122200 12217 116050 13 468 13963 15 368 157 852
B TOMY YHCIIi:
1.1. TEC CHEProreHEepyIYnX KOMNaniii 4966 4201 3592 3321 3594 3829 4030 4741 4204 4385 4211 5025 50 099
1.2. H»::co.:a.ﬁt_.c:a_ﬁ_.si Ta KOreHepauiiini ycranoskn,
O BiANYCKAOTH esteKTpoeHeprito B OPE 1689 1477 1483 785 491 450 464 467 508 964 1294 1629 11701
1.3.TEC 473 426 916 1075 1179 726 417 401 349 557 620 561 7700
3 HUX:
I'EC kackany p.Jlninpo, p.Jsicrep 443 396 866 1030 1142 691 392 376 329 537 595 531 7328
iHmi I'EC 30 30 50 45 37 35 25 25 20 20 25 30 372
¥ TOMy 4MCTIi Ti, IO NPaLiooTh 3a "3enenuM” Tapupom 15 15 25 25 17 15 10 10 10 10 13 15 180
1.4. TAEC 151 139 151 146 150 146 150 148 146 149 145 149 1770
1.5. AEC 7 820 7 350 7 600 6710 6200 6 150 6 880 6 180 6130 7130 7 420 7730 83 300
1.6. Baok-cranuii 143 135 139 138 136 124 139 140 138 143 143 144 1662
1.7. Anbrepnatusni pxepena 130 130 140 150 130 130 140 140 130 140 130 130 1620
3 HUX:
BEC 90 90 85 80 55 55 60 60 60 85 90 90 900
CEC 25 25 40 55 60 60 65 65 55 40 25 25 540
il 15 15 15 15 15 15 15 15 15 15 15 15 180
2. Imnopr enexrpoeneprii 0 0 0 0 0 0 0 0 0 0 ] 0 0
3. Excnopr enexrpoeneprii 400 400 550 700 770 550 400 400 400 400 400 400 5770
4. Pisuuus neperokis enextpoeneprii iz cymizuumu EC -160 -160 -160 -120 -100 -100 -110 -110 -100 -160 -160 -160 -1 600
5. Texnonoriunnii neperok e;1/en, symontenuii
NapajieNbHOI0 podoTOI0 3 eH/cHcTeMaMH CYMiKHHX Kpain 0 0 0 0 0 0 1] 0 0 0 0 0 0
6. EnexrpocnoxuBanns (opyTtro) 14600) 13100 13100 11300 10800 10700 11500 11500 10900] 12 700{ 13200 14600 148 000
npupicm 00 Munynozo poxy, % 1,0 2,9 15 1,4 1,2 13 1.4 2,9 02 0,0 0.8 1,4 1,3
7. Cnoxupanus enexrpoeneprii TAEC B HACOCHOMY
pexumi 212 198 211 205 210 205 210 207 205 208 203 208 2 482
.
Hupexkrop Henapramenty e 3acTyNHHK AMpeKTOpa

€JIEKTPOCHEPreTHYHOTO KOMILIEKCY
Mineneprosyrinis Vkpainu

3 ONEPATHBHOIO KEPYBAHHA -
ronosHuit nucngrep AH-"HEK "Vkpenepro”

O.Bycnaseup B.3aiiueHko




MIHICTEPCTBO MINISTRY OF ENERGY

EHEPTETHKH TA AND
BYT'TIBHOI COAL INDUSTRY OF
ITPOMHCJIOBOCTI UKRAINE
YKPATHH Ten.:00(38)044-206-38-44, h.:531-36-92
syn. Xpemarux 30, E-mail: lfanc'@mev.energy.gov.ua, 30 Khreshchatyk,
m.Knis, 01601, Vkpaira V;’g}; g‘g;ggp;-;ﬂ;;;ﬁ;‘gga Kyiv, 01601, Ukraine
Ne

IIIanouHit nane Konaue,

Kopuctyrouncs miero Haromoo, MIiHICTepCTBO eHepreTHKM Ta BYTLIBHOL
IIPOMHCIIOBOCTI Vikpaiun  noHoBmoe  CekperapiaTy EnepreTuyHoro
CriBTOBapHCTBA 3alI€BHEHHS Y CBOiH BUCOKiH MmoBasi Ta OBiAOMIISE.

Minenepropyrijuiss ompaigopano juct Cexperapiary EHepreTHuHOro
CuisroBaprctsa Bif 3 motoro 2017 poxy Ne ECS-08/15/03-02-2017 crocoBHO
cupaBu ECS-1/12 Tta cmpaBu ECS-8/15, mpeameroM dAxkux € mnpobiema
TPaHCKOPAOHHOTO PO3MOALTY IPOITyCKHOI CIIPOMOXKHOCTI, IIOB’S3aHO] 3 iMIIOPTOM
Ta TPAH3HTOM e€JIEKTPOSHEprii, ska opraHizoBaHa Ta BHKOHaHa ONEPaTOPOM
cucremn nepenmaui enexkrpoereprii Il «HEK «VYkpenepro» Tta Haacunae
BimIoB1AHY iHdoOpMalLiro.

CriogiBaeMocs Ha Banry miaATpUMKY Ta IUILIHY CHIBIIpAIlio.

3 roBaroio,

MinicTp Irop Hacanuk

Horo BHCOKOMOBAXKHOCTI

Hupexropy Cexperapiaty
Eunepreraunoro CniBTOBapHCTEA

Anesy Konauy

M. Bigenn
MinicTepcTBO eHepreTwist Ta ByTinbHo!
M2 npouucnosacn yxpa'mu

- TR

i




Hogzatok no nicta MiHeHepropyrina
Bil Ne

Indopmania MineneproByrinns crocosHo cnpasu ECS-1/12 Ta
cupaBH ECS-8/15, npeamerom siKHX € npoG/ieMa TPAaHCKOPAOHHOTO PO3HOIINY
HPOMYCKHOI CHPOMOKHOCTI, IOB’S3aHO1 3 iMNOPTOM Ta TPAH3HTOM
€JIEKTPOeHepTii, AKA 0PraHi3oBaHa T2 BHKOHAHA ONEPAaTOPOM CHCTEMH
nepeaadi exextpoereprii {11 «<HEK «¥Ykpenepro»

BignogigHo mo cratri 10 3axony Vkpainu «IIpo 3acamu GyHKIIOHYBaHHS
PHHKY eNeKTpudHOI eHeprii VkpaiHm» Ta crarti 30 3akoHy Ykpaimm «IIpo
enekTpoeHepreTHky» [II «HEK «Yxpenepro» 3000B’s13aHe pO3MOAINATH BCIO
BiIBHY JOCTYNHY IIPOIYCKHY CHPOMOXHICTE. B TOH e yac BixnosigHo 1o Hakazy
Minenepropyrinng Ykpainu Big 24.11.2014 Ne 824 «IIpo 3aTBepmKeHHS
MeTonHKH BH3HA4Y€HHS JAOCTYNHOI TPOINYCKHOI CIPOMOXHOCTI MiXIepKaBHHX
ENEKTPHUHUX Mepex o00’eanaHol eHepretyHoi cuereMu Ykpaimn (OEC
Yxpaigu)» BENHIHHH  JOCTYIHOI TIPONYCKHOI  CIPOMOXKHOCTI  MOXYTH
TIEPEBUIIYBATH BEJIHYMHH excrnopTHoro norteHriany OEC VYkpaisw, sxuit
PO3paxoBy€eThCA 3TigHO Ilopsaky ckilafiaHHs IPOrHO3HOro ¢iswyHoro GamaHcy
exexTpuyHOi eHeprii O0’eqHaHO! eHepreTUYHOI CHCTeMH YKpaiHH Ta MPOrHO3HCTO
GanaHcy ii KyniBni-npoaaxy B ONTOBOMY PHHKY €lEKTpHUYHOL eHeprii YKpaiuu Ha
HacTyIHul pospaxyHkoBH# Micsub. Ockinsku JIT «<HEK «YxpeHepro» BXOIHTDH
Jo chep ynpasiniHes MiHeHeproByriULd, BperyJIIOBaHHS 3a3Ha4deHol mpoblieMu
BUMarae BUpoOJIEHHs CIIJIBHUX MIIXOMIIB.

Takox indopmyemo, o JIT «HEK «YKpeHepro» He MpOBEASHO pidHHH Ta
MOJANBINL MICSIMHI ayKIIOHM 3 pPO3MONUTY MPONYCKHOT  CIPOMOXHOCTI
MDKIEPXKABHAX CNEKTPUYHHX MepeX YKpalHH y HampsMKy IMIIOPT y 3B S3KY 3
fioro HyJILOBHM 3HayeHHSM y 3aTBepXeHoMy MiHeHeproByrimnsa YkpaiHu Bifg
31.10.2016 nmporrosHOoMy OanaHci enekrpoeneprii Yxpainu Ha 2017 pik. PazoM 3
UHM TIOBIAOMIIIEMO, IO Y pa3i BHECEHHA 3MiH [0 MPOTHO3HOTO OalaHCy Ha
2017 pik crocoBrO 3HaveHHs iMropTy JII «HEK «YkpeHepro» mMae Bci HeoOXiTHi
MOMUIMBOCTI IS TIPOBEJISHHS AyKLIOHY 3 PO3MOAULY MPOIYCKHOI CIIPOMOMHOCTI
MiXKZEpPXaBHUX €IEKTPUYHHX MEPEK.

BBaxxaeMo 3a JOIUIBPHE BII3HAYMTH, IO BIANOBIAHO OO IIFOYOrO
3aKOHOJABCTBA Ykpainn iMIopToBaHa eIEeKTPOeHEePTist KyTyeThesl
JI1 «Exepropusok» 3a LiHOIO, sKka okpeMo BeranoBmoersess HKPEKII (cranom Ha
CHOTOJIHI laHa LiHa He 3aTBep/KeHa).

Ha BukomanHs 3000B’s3aHB y pamkax Jloroeopy ImIpo 3acHyBaHH:
Eueprerrydoro CriBroBapHcTBa pO3IJISJAETHCS MOMUIIMBICTD IOAO YYA&CTi
Vkpaiun B ITC Mexanizmi (Bimmosimo no Permamenty (€C) Ne 838/2010).
3a3HaueHwil MeXaHi3M Mepeadadae KOMIIeHcalliio 3a 30iiCHEeHHs TPaHCKOPAOHHOI
meperadi (TpaH3WTy), y TOMY YHCII BTpar, MDK KpaiHamH-ydacHuIsMH ITC
MexaHi3My. B pmaHmii uyac IOCSTHYTO JIOMOBIEHOCTI CTOCOBHO IIPOBEIECHHS
KOHCYJIBTaril 3 npeacraBHuKkaMu Cekperapiaty Enepretnunoro CniBTOBapHCTBa
OO OIIHKM HACIIAKIB Ta MOXJIHMBOCT! IIpUEAHAHHA YKpalHH [0 [aHOro
MEXaHi3My.



CrocoBHO nHMTaHHs 3MiMCHEHHS TpaH3WTY eNEKTpOeHeprii B YkpaiHi
ITOBLAOMIISIEMO HACTYIIHE.
A1 301HCHEHHS TPaH3UTY eIeKTPOeHepril HOCTAYalLHUK IOBHHEH YKIACTH:

1. 30BHIIIHBOEKOHOMIYHIH KOHTPAKT (KOHTPAKTH).

2. floropip 3 Al «<HEK «Yxperepro» (1K TexHI4HMM BUKOHaBLEM) IpO
HaJlaHHA IOCHYT 3 AMCIeTYEpU3alii Ta TPAHCIIOPTYBAHHS EJIEKTPUYHOI eHepril
MDKIEPKaBHHMH Ta MaricTpaibHUMH JiHiAMH ejiekTponepenadi. I{ina mocoyr OI1
«HEK «¥Yxpenepro» 3a quclieTUepu3allifo i TPaHCIOPTYBAaHHS eJIeKTpOeHeprii
MaricTpaJbHUMH Ta MiKIepKaBHHMH IiHiAMH esextpomepenadi OEC Vkpaigu
BiauoBifae Tapudy, axui BcraHoBMoerbess HKPEKIT Vkpainu. Januit norosip
nosuHeH OytH noromkennii 3 HKPEKII.

3. JloroBip 3  ONTOBHM  IIOCTAYaJFHUKOM  EJNIEKTPHYHOI  eHeprii
(JI1 «ExepropuHoK») Ha KOMIIEHCALIO BTPAT €IEKTPOEHEPTil, AKi BHHHKAIOTH B
enrekTpuaHAXx Mepexax OEC Vkpaimm. Taxa xommeHcauis, fx mpaBHIIO,
3MiHCHIOETBECY IDIAXOM 3aKyMiBIi BimmosimHoro oOcsary elieKTpoeHeprii Ha
HanioHansHOMY pHHKY enekrpoeHeprii (OPE Vkpaiun).

OCKIiZIBKM OPSIAKOM TPOBEIEHHS €JIeKTPOHHUX ayKIliOHIB 3 PO3NONIIEHHES
NPOIYCKHOI  CIIPOMOXHOCTI ~ MDKJAEP)XKaBHHX  €JICKTPHYHMX  MEpex, SKHif
saTBepmkeHuid noctaHoBolo HKPEKII Binm 12.02.2015 poky Ne 176, me
nepenbadeHuli MeXaHi3M PO3NOAUIEHHS IOCTYNy 0 IPOMYCKHOI CIIPOMOMKHOCTI
MUKIEPKaBHHX €NeKTPHYHHX MEpex Uil 3A1HCHEHHS TPaH3HUTY elleKTpoeHepril,
Ha jganui yac JII «HEK «VkpeHepro» kepyersca pimeHHsM Minenepropyrians
Vxpainn (IIporoxon, 3atBepmxenuit 19.06.2014 MinicTpoM eHepreTHKH Ta
BYTUJIBHOI MPOMHUCIIOBOCTI YKpainu [Ipomanom FO. B.).

3rigao pimerHs Ilporoxomy, HOII3[ «YkpiaTepeHepro» AOpy4eHO
3abesnedeHHs] BUKOHAHHA TPaH3UTY eNeKTpOeHeprii Ha mepiof HO BPEeryJIOBaHHS
DHUTaHHA IIOAC PO3MOALIEHHS TIPOIMYCKHO! CIIPOMOMKHOCTI €JIEKTPHYHUX Mepex
«OctpoBy bBypmtuacekoi TEC» mnpu peamizanii TpaH3UTHHX NOCTABOK
€IeKTPOeHepril MariCTPaIbHUMH Ta MiXIEPKaBHHMH €NeKTPHYHUMH MepeKamu
OEC Vxkpainu JI1 «<HEK «Yxpenepro». Kpim Toro, MiHicTepcTBO eHepreTHKH Ta
ByrinsHoi mpommucnopocTi Vkpaimu pmopyumno JII «HEK «VYkpenepro»
3abe3neydTH BUKOHAHHA NOBHOIO OOCSATY TPaH3UTHUX NOCTABOK €lEKTPOEHEpTil
MepeKaMH «OcTpoBy ByputTrHCHKOI TEC» 3a YUHHAMH
30BHIINHEOEKOHOMIYHIMHE KoHTpakTaMu JI13]] « YKkpinTepeneproy.

MiHeHeproByriyuis, B MeXax KOMIIETEHLIl, OXpalioBalio MepemiK
JOKYMEHTIB, sXi HeoOximHi mist 3akputts crnpasu ECS-1/12 ta cnpasu ECS-8/15,
T2 HaJICHJIaE ITporuosumii OasaHc enexTpoeHeprii 06’ eaHaHol
eJleKTpOoeHepreTHYHoI cucTeMd Ykpainu Ha 2017 pik. ITponmoHyemo BUpimeHHS
IUTaHHA NpoBecTH y dopMi xoHcynsTaliil 3 excriepramMu odicy Exepreruynoro
CriBroBapucTBa B YKpaiHi, BIAIIOBIZAIEHUMH 33 CEKTOP €JIeKTPOeHEepreTHKH.
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Dear Mr. Kopac,

The Ministry of Energy and Coal Industry of Ukraine avails itself of the
opportunity to renew to the Energy Community Secretariat the assurances of its
highest esteem and has further the honour to inform the following.

The Ministry of Energy and Coal Industry of Ukraine has considered the letter of
the Energy Community Secretariat No. ECS-08/15/03-02-2017 dated 3 February
2017 on cases No. ECS-1/12 and No. ECS-8/15 regarding the issue of cross-border
allocation of transmission capacities relating to electricity import and transit
organized and implemented by transmission system operator NEC Ukrenergo SE,
and presents its response herewith.

We hope for your support and fruitful cooperation.

Best regards,

Minister Igor Nasalyk

To the attention of

His Excellency Janez Kopac,
Director of the Energy Community
Secretariat

Vienna



Attachment to the letter from the Ministry of Energy and Coal Industry of Ukraine
dated No.

Information from the Ministry of Energy and Coal Industry of Ukraine on
cases No. ECS-1/12 and No. ECS-8/15 concerning the issue of cross-border
allocation of transmission capacities relating to electricity import and transit
organized and implemented by
transmission system operator NEC Ukrenergo SE

According to Article 10 of the Law of Ukraine “On the Principles of the
Functioning of the Electricity Market” and Article 30 of the Law of Ukraine “On
Electricity” NEC Ukrenergo SE must allocate all available transmission capacity.
At the same time, according to the Order of the Ministry of Energy and Coal
Industry of Ukraine No. 824 dated 24.11.2014 “On approval of methods of
assessment of available transmission capacity of cross-border electricity networks
of the United Energy System of Ukraine (UES Ukraine)” the available capacities
can exceed the export potential of Ukraine to be assessed according to the
Procedure of preparing forecast physical electricity balance within the United
Energy System of Ukraine and forecast balance for its sales and purchases within
the Wholesale Electricity Market of Ukraine for the following billing month. Since
NEC Ukrenergo SE is managed by the Ministry of Energy and Coal Industry of
Ukraine, settling this issue requires elaborating of common approaches.

Furthermore, please be advised that NEC Ukrenergo SE has not conducted
the annual and the following monthly auctions for allocation of import capacity of
the Ukrainian cross-border electricity networks due to its zero value indicated in
the 2017 forecast electricity balance of Ukraine dated 31.10.2016 as approved by
the Ministry of Energy and Coal Industry of Ukraine. At the same time, please be
advised that in case of amending the 2017 forecast balance with regard to import
values NEC Ukrenergo SE would have any necessary opportunities to conduct an
auction for allocation of transmission capacities of cross-border -electricity
networks.

We consider it noteworthy that, according to the Ukrainian legislation in
force imported electricity is to be purchased by NEC Ukrenergo SE at the price to
be set by the National Energy and Utilities Regulatory Commission of Ukraine
(NEURC) (this price has not been approved so far).

Pursuant to Ukraine’s commitments under the Treaty establishing the
Energy Community, possibility of Ukraine’s participation in the ITC mechanism
(according to Regulation (EU) No. 838/2010) is now being considered. This
mechanism provides for compensation for cross-border transmission (transit),
including compensation for losses between countries participating in the ITC
mechanism. Currently, an agreement has been reached on holding a consultation
with representatives of the Energy Community Secretariat regarding assessment of
the effects and possibility of Ukraine’s participation in the mechanism.

As for the issue of electricity transit in Ukraine, we would like to inform the
following.



The supplier must enter into the following agreements to be authorized to
arrange electricity transit:

1. Foreign economic contract(s).

2. Agreement with NEC Ukrenergo SE (as contractor) on provision of
electricity dispatch and transmission services via cross-border and main lines. The
price for electricity dispatch and transmission services to be provided by NEC
Ukrenergo SE within the main and cross-border electricity lines of the UES
Ukraine must correspond to the tariff to be set by the NEURC of Ukraine. This
agreement must be approved by the NEURC.

3. Agreement with the wholesale electricity supplier (Energorynok SE) on
compensating for electricity losses within the electricity networks of the UES
Ukraine. As a rule, such compensation is provided by purchasing corresponding
volumes of electricity at the national electricity market (Wholesale Electricity
Market (WEM) of Ukraine).

As the Procedure for conducting e-auctions for allocation of transmission
capacities of cross-border electricity networks No. 176 approved by the NEURC
on 12.02.2015 does not provide for the mechanism to allocate access to
transmission capacities of cross-border electricity networks for electricity transit
purposes, NEC Ukrenergo SE is currently guided by the Decision of the Ministry
of Energy and Coal Industry of Ukraine (the Minutes approved on 19.06.2014 by
Mr. Yu. V. Prodan, the Minister of Energy and Coal Industry of Ukraine).

According to the decision laid down in the Minutes, Ukrinterenergo State
Foreign Trade Company is entrusted with arranging electricity transit for the
period until the settlement of the issue relating to allocation of transmission
capacity in electricity networks of the Energy Island of the Burshtyn Thermal
Power Station (Burshtyn Energy Island) during the period of electricity transit
supplies via main and cross-border electricity networks of the UES Ukraine by
NEC Ukrenergo SE. Moreover, the Ministry of Energy and Coal Industry of
Ukraine has entrusted NEC Ukrenergo SE with ensuring that transit electricity
supplies via the Burshtyn Energy lIsland networks are made in full and in
compliance with the existing foreign economic contracts of Ukrinterenergo State
Foreign Trade Company.

Within the scope of its competence, the Ministry of Energy and Coal
Industry of Ukraine has examined the list of documents required for closing the
cases No. ECS-1/12 and ECS-8/15 and sends the 2017 forecast electricity balance
of the United Energy System of Ukraine. We suggest settling this issue by holding
consultations with experts from the Office of the Energy Community Secretariat in
Ukraine in charge of the electricity sector.
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Dear Rozeta,
Thank you for your e-mail. | apologize for the delay in our response.

According to cross-border capacity allocation, | would like to inform you that the Allocation Rules (approved by NERC
Regulation Ne426 dated 28.03.2017, entered into force on 12 May 2017) are still valid. But in connection with the new
Ukrainian Law about electric market we developed a new Allocation Rules. At the moment it passed through a public
hearings, and was sent to us for revision (namely, to complete the Allocation Rules compliance with the Harmonization
Auction Rules until the middle of April 2018).

On 21 of February, 2018 a multilateral meeting of Ukrenergo — MAVIR — Transelectrica — SEPS took place in MAVIR’s office,
where it was decided to implement the Common Auctions (with mentioned TSO’s). Now we harmonize the mentioned
minutes of the meeting, and the next step will be the elaboration and approval of the Common Auction Rules.

According to another question about the transit of electricity, Ukrinterenergo is still the single supplier, it is still performing
the Ministry’s Minutes of meeting dd 17.06.2014.

If you would like any further information, please don't hesitate to contact me.

Best regards,

Oleksandr VOLKOV
Group of Administration of Commercial Accounting
Leading Economist

National Power Company "UKRENERGO"
Symona Petliury Str., 25, Kyiv, 01032
Ukraine

Dear Mr. Nemyrovskyi,

I hope this email finds you well!
We have been looking into the issue of transit of electricity via Ukraine, and the allocation of cross-border capacity. | was
wondering whether there is any news, any update on this issue?

Namely, are you still applying the Allocation Rules that entered into force on 12 May 2017 - NEURC ‘On approval of the Rules
of electronic auctions on capacity allocation of cross-border electricity lines” No. 426 dated 28.03.2017 — or there are other
amended rules in place?

Secondly, | wanted to check whether still Ukrinterenergo, as entrusted by the Ministry, is performing transit, and whether
those minutes of the meeting dd 17.06.2014 and the Ministry’s letter is still applied?
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| would appreciate your short and prompt reply on this.
Thanks a lot,

Kind regards,

Rozeta

Dr Rozeta Karova
Senior Energy Lawyer

Energy Community Secretariat

Am Hof 4, Level 5, 1010 Vienna, Phone +43 (0)1 535 2222-242

Mobile +43 (0)664 849 82 30

Austria Email  rozeta.karova@energy-community.org
Download VCE Web  www.energy-community.org

This message may be privileged and confidential. It is intended only for the use of the addressee named above. If you are not the intended recipient, any unauthorised
dissemination, distribution or copying is illegal. If you have received this communication in error, you should kindly notify the sender by reply email and destroy this
message. We do not guarantee the security or completeness of information hereby transmitted. We shall not incur any liability resulting from accessing any of the attached
files which may contain a virus or the like.

Please consider the environment before printing this e-mail.

B B &8 B
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PE ERU TRADING'
11B Igorevskaya Street 6 Floor
BC Tgarevskiy’
Kiev, 04070, Ukraine
L 138 044 428 70 16
erutrading@eru com va

Energy Community Secretariat (ECS)
Am Hof 4, 1010 Vienna, Austria

Tel.: + 431 535 2222
Fax: +431 5352222 11

Email: contact@energ\x-communitv‘org

Web: http://www.energy-communitv.org

ERU TRADING
PRIVATE ENTERPRISE

11 Igorivska Street, building B, floor 6,
Kyiv, Ukraine, 04070

Tel./fax: +38 (044) 428-70-16

E-mail: erutrading@eru.com.ua

Www.erd.com.ua

State Enterprise National Power Company
Ukrenergo '

25 S. Petliury Street, Kyiv, Ukraine, 01032
Tel.: +38 (044) 238-30-15
Fax: +38 (044) 238-32-64

E-mail: kanc@nec.energy.sov.ua

www.ukrenergo.energv.gov.ua

LETTER OF COMPLAINT

regarding the allocation of transmission capacity of Ukrainian cross-border power networks

ERU TRADING PRIVATE ENTERPRISE (hereinafter referred to as ERU TRADING) appeals to the Energy
Community Secretariat in connection with non-compliance of the State Enterprise National Power
Company Ukrenergo (hereinafter referred to as the Defendant or NPC Ukrenergo) with provisions of
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the Energy Community Treaty and violation of the national legislation on access to cross-border
power transmission capacity of Ukraine.

NPC Ukrenergo, in accordance with the consolidated list of natural monopolies’, is a monopoly in
electricity transmission via the main and interstate electricity networks of Ukraine (hereinafter
referred to as the United Power Grid’s networks of Ukraine) and as such abuses the monopoly
(dominant) position on the market of access to the main and interstate electricity networks of
Ukraine by preventing ERU TRADING's access to this market and restricting the competition.

Circumstances of the case:

ERU TRADING is a member of the Wholesale Electricity Market of Ukraine and has a license frem the
National Energy and Utilities Regulatory Commission (hereinafter referred to as the NEURC) for
supply of electricity under unregulated tariff dd. 16 Feb. 2015 no. AE575919.

In the course of 2015, ERU TRADING was taking all reasonable measures for transit of electricity via
the main and interstate power grids across Ukraine along the following routes:

- power system of Hungary -> power system of Slovakia and/or Romania
- power system of Slovakia -> power system of Hungary and/or Romania
- power system of Romania -> power system of Slovakia and/or Hungary.

Thus, to ensure the timely fulfilment of procedures for arrangement of transit electricity supplies, in
accordance with the applicable rules and regulations, ERU TRADING executed all the nece ssary
contracts and documents, including the following:

- concluded foreign economic contracts with ENERGY FINANCING TEAM (Switzerland) A5 dd.
27.04.2015 no. 1/1006 (copy attached) and GEN-I, trgovanje in prodaja elektriéne energije, ¢.o0.0.
(Slovenia) dd. 24.04.2015 no. 1/1008 (copy attached), and had them approved by NPC Ukrer ergo
(in the part of technical performance, copy attached). The subject of these contracts is the provision
of services to ensure transit supplies of electricity via the electrical networks of the south-western
part of the United Power Grid of Ukraine (Burshtynska TPP power island, hereinafter referred o as
BUTPP power island);

- concluded agreement with NPC Ukrenergo dd. 26.06.2015 no. 01/1711-15 (copy attached)
on provision of dispatching and electricity transmission services via the main and interstate elect icity
lines of Burshtynska TPP power island and had it agreed with NEURC (Letter dated 14.07.201% no.
688/174/61-15, copy attached);

- concluded agreement with State Enterprise Energorynok dd. 17.07.2015 no. 11482/07 for
the sale and purchase of electricity needed to compensate for technological power losses that o:cur
during the electricity transportation via the main and interstate electricity lines of BUTPP power
island and had it agreed with NPC Ukrenergo (copy attached).

However, due to NPC Ukrenergo’s abuse of its monopoly (dominant) position and
prevention of ERU TRADING’s use of the transmission capacity of interstate electricity network; of
Ukraine, electricity transit operations are not performed by the company.

! http://www.amc.gov.ua/amku/doccatalog/document?id=97650&
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In the course of concluding the above mentioned contracts/agreements and their approval, NPC
Ukrenergo with its letter dd. 07.05.2015 no. 02-2/02-2-4-2/5209 (copy attached) notified ERU
TRADING that one of the requirements for electricity transit under ERU TRADING contiacts is
availability of approval from the Ministry of Energy and Coal Industry (hereinafter referred to as
the Ministry) for the possibility to use free transmission capacity for electricity transit.” At th> same
time, no justifications for that were provided. Not any rule or regulation establishes the above
mentioned requirement of the Defendant to ERU TRADING or any other electricity market player.

Despite the absence of any legal reasons for such requirements from NPC Ukrenergo, ERU TRADING
with its letter dd. 16.07.2015 no. 1/01-1153 (copy attached) addressed the Ministry requesting it to
approve the use of interstate electricity transmission networks of Ukraine for transit of electricity in
August 2015 (ref. no. 32/4101). As of 27.08.2015, the answer has not been received.

Reference information:

The Ministry is not authorized to allocate the access to the transmission capacity of interstate
networks. In addition, the approval of the Ministry has lost its relevance as NPC Ukrenergo has put
forward new requirements as described below.

Taking into account the fact that the actual pre-conditions for transit of electricity via the networks
of BUTPP power island were met by ERU TRADING and that the legislation does not establich any
requirements for any additional permits either from the Ministry or from any other authoritie s, the
company addressed NPC Ukrenergo asking it to accept the schedules of transit operations by ERU
TRADING. The schedules were submitted on 21-28 July 2015 (letters from ERU TRADING dated
17.07.2015 no. 1/01-1160, dated 20.07.2015 no. 1/01-1161, dated 21.07.2015 no. 1/01-1174, dated
22.07.2015 no. 1/01-1175, dated 23.07.2015 no. 1/01-1179, dated 27.07.2015 no. 1/01-1187, copies
attached). None of them was accepted for execution.

Instead, in response to the submitted schedules of transit operations, ERU TRADING received letters
dated 23.07.2015 no. 02-2/02-2-1-2/8454 and dated 04.08.2015 no. 02/2-02/2-1-2/8880 (copy
attached) in which NPC Ukrenergo actually refused to fulfil the submitted schedules justifyin:z this
by saying that: "As of today, the use of free transmission capacity of interstate electricity netwo. ks of
Ukraine for electricity transit is determined in accordance with the existing Procedure of Elecironic
Auctions for Allocation of Transmission Capacity of Interstate Electricity Networks approved by
Resolution of NEURC no. 176 on 12.02.2015 (hereinafter referred to as the Auction Procedure) and
decisions from the Minutes of meeting dedicated to ensuring electricity export and transit via
electricity lines of Burshtynska TPP power island dated 17.06.2014 (hereinafter referred to a; the
Minutes of meeting). NPC Ukrenergo addressed the Ministry of Energy and Coal Industry of Ukiaine
asking for its explanation/clarification of decisions contained in the Minutes of meeting and the
possibility of using free transmission capacity of interstate electricity networks for transit supplies
of electricity by all interested suppliers.

Until receiving a response from the Ministry of Energy and Coal Industry of Ukraine, NPC Ukren ergo
will be carrying out the decisions of the Minutes of meeting.’

Thus, NPC Ukrenergo refused to fulfil ERU TRADING’s schedules for electricity transit referring to
the decisions of the Minutes of meeting and did not even send these Minutes for consideration

2 Paragraph 2 of NPC Ukrenergo's letter dd. 07.05.2015 no.02-2/02-2-4-2/5209
3 Paragraph 2-3 of NPC Ukrenergo's letter dd. 23.07.2015 no. 02-2/02-2-1-2/8454.
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(the letters do not contain any attachments, the document is not a public one, is not a legal

regulation).

Therefore, as of today, according to NPC Ukrenergo’s letter dated 07.05.2015 no. 02-2/02-2-4-2/
5209, ERU TRADING must obtain approval from the Ministry of Energy and Coal Industry of Ukraine
and yet has to wait for a response from the Ministry of Energy and Coal Industry of Ukraine to NPC
Ukrenergo as the latter fulfils the decisions of the Minutes of meeting.

ERU TRADING received a copy of the above Minutes (copy attached) for consideration. Interestingly,
according to paragraph 2 of the regulatory part: "Ukrinterenergo is instructed to perform trcnsit of
electricity ... "

As is know, Ukrinterenergo is a company that is part of coal and industrial complex managed by the
Ministry of Energy and Coal Industry of Ukraine, and of course, the Ministry has the authority to
provide instructions. However, even in these Minutes of meeting not any restrictior's are
established according to which transit must be performed exclusively by Ukrinterenergo.

At the same time, neither the general national legislation nor the regulation on the Ministry of
Energy and Coal Industry of Ukraine approved by Presidential Decree on 6 April 2011 undz=r no.
382/2011 authorize the Ministry of Energy and Coal Industry to make exclusive adminisrative
decisions concerning the regulated access to the United Power Grid of Ukraine and esp:cially
concerning provision of such access only to one business entity.

In fact, NPC Ukrenergo admitted only one company, Ukrinterenergo, to the use of the mai1 and
interstate electricity networks in the territory of Ukraine for electricity transit. We know that there
are other members of the Wholesale Electricity Market that faced similar problem.

Reference information:

ERU TRADING, guided by the Law of Ukraine "On information", for the purpose of comprehensive
study of the raised issue, sent g letter to NPC Ukrenergo dated 16.07.2015 no. 1/01-1159 asking it to
provide answers to the following questions:

1. On the basis of what legislative or other regulatory documents NPC Ukrenergo
concluded that access to free transmission capacity of interstate electrical networks for electricity
transit is authorized, in each case, by the Ministry of Energy and Coal Industry of Ukraine, in the form
of a written approval?

2, What companies are actually using free transmission capacity of interstate electricity
networks for transit in the course of 2015? With monthly breakdown. In what amounts?
3. What companies have the approval of the Ministry of Energy and Coal Industry?

When such approvals were issued?
As of 27.08.2015, the answer has not been received.

We believe that NPC Ukrenergo and the Ministry do not adhere to the provisions of the Energy
Community Treaty and the national legislation on access to cross-border power transmission cap.city
of Ukraine. Neither the Procedure of Auctions to which the Defendant refers in its letter dd.
23.07.2015 no. 02-2/02-2-1-2/8454, nor the Minutes of meeting of the Ministry of Energy and Coal
Industry, or any other legal document contains any restrictions on access to the use of interstate
electricity networks of Ukraine. The Defendant, without any objectively justified reasons, limits the
competitiveness of business entities and creates obstacles.
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Legal framework for the case in question:

1) Paragraph 1 of Article 30 of the Law of Ukraine "On Electric Power Industry" (hereinafter roferred
to as the Law) provides that: "Access to transmission capacity of interstate electricity networks to
perform operations of electricity export and/or import shall be granted to power suppliers who are
members of the Wholesale Electricity Market of Ukraine, who have a license for electricity supply
and have no overdue debt for electricity purchased on the Wholesale Electricity Market of
Ukraine".

In turn, paragraphs 7 and 8 of Article 30 of the Law of Ukraine "On Electric Power Industry" stipulate
that: "Allocation of free transmission capacity of interstate electricity networks shall be mide by
the enterprise that performs centralized dispatch control of the United Power Grid of Ukraine and
transmission of electricity via the main and interstate electricity networks according to the Electronic

Auction Procedure using electronic document flow and digital signature, except as prescrited by
law.

Power suppliers receive access to the transmission capacity of interstate electricity networks based

capacity of interstate electricity networks shall be approved by the National Energy and Utilities
Regulatory Commission in consultation with the Antimonopoly Committee of Ukraine".

Extensive analysis of Article 30 of the Law gives reasons to believe that the Law stipulate:; that
allocation of transmission capacity of interstate electricity networks shall be carried out through
auction, except as provided by law. The provisions of the Law do not set any restrictions on transit.

NPC Ukrenergo has to allocate the transmission capacity of interstate electricity networks for
electricity transit through electronic auctions as is done in all European countries, and not to
demand approvals of the Ministry, and certainly not to give refusals to market participants
referring to the Minutes of meeting.

2) According to Article 2 of the Protocol on Ukraine's accession to the Energy Community Treaty,
Ukraine has made a commitment, before 1 January 2012, to liberalize the market for allocatinn of
interstate transmission capacity of Ukraine.

Sub-clause 2 of paragraph 2, Section VI Final and Transitional Provisions of the Law of Ukraine "On
Principles of Functioning of the Electricity Market of Ukraine" determines that NEURC, within six
months from the date of publication of the Law, must develop and approve the Proceduie of
Electronic Auctions for allocation of the transmission capacity of interstate electricity networks
ensuring operation of the electronic auction procedures, electronic document flow and digital
signature. (In fact, the name of the procedure does not presuppose any differentiation betweer the
types of the customs operations (export/ import/transit).

According to paragraph 5 of clause 1 of Section VI Final and Transitional Provisions of the Law, the
Procedure of Electronic Auctions was supposed to be introduced
by 1 December 2014.

In order to implement the above-mentioned provisions of the Law, NEURC approved a decree "On
approval of the Procedure of Electronic Auctions for allocation of transmission capacity of interstate
electricity networks." However, even a superficial analysis of this regulatory document gives rezson
to say about the lack of provisions regulating the issues associated with electricity transit.
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The question of "special regime" to obtain permission to use the interstate transmission capacity for
electricity transit has already been considered by the Energy Community Secretariat. Thue, in its
open letter ECS-1/12 (attached) as part of dispute settlement procedure under the case concerning
Ukraine for its failure to adhere to provisions of the Energy Community Treaty, the Energy
Community Secretariat pointed out the following:

"In accordance with Article 1, Regulation (EC) 1228/2003 aims to establish rules for fair distr bution
of the available transmission capacity of power lines between national transmission systems. Article
2 of the above Regulation defines interconnection power line as "the power line which croises or
covers the border between Member States and links together their national transmission system."
Based on these two provisions, one can conclude that the rules for allocation of the transmission
Ccapacity should be developed for all intersystem power lines without distinction between diferent
directions of export, import or transit. The Secretariat concluded that the differences between
different directions of electricity flow and establishment of different procedures for allocation of
transmission capacity in different directions do not comply with Articles 1 and 2 (1) of Regulaticn (EC)

1228/2003".

As for the practice of issuance of permits by the Ministry, the Energy Community Secretariat
concluded that "exclusive administrative decisions of the Ministry discord with the princiole of
regulated access to the electricity transmission network contained in Articles 20(1) and 23(2 (a) of
Directive 2003,54/EC."

According to paragraph 2 of Article 3 of the Law on Ukraine "On Protection of Economic
Competition", "If an international treaty ratified by the Verkhovna Rada of Ukraine establishes rules
other than those contained in this Law, the rules of the international treaty shall apply."

Actions of NPC Ukrenergo and the Ministry of Energy and Coal Industry of Ukraine for sole allocation
of interstate transmission capacity for electricity transit discord with the provisions of the Energy
Community Treaty, Directive 2003/54/EC, the position of the Energy Community Secretariat ancl lead
to restriction of the competition.

Article 5 of the Law of Ukraine "On Electric Power Industry" establishes that "the state policy in the
electric power sector is based on the principle of facilitation of competitive relations on the elect ricity
market."

According to paragraph 2.7 of Regulation by NEURC no. 152 dd. 11.10.1996, "On approval of terms
and rules of electricity transmission via the main and interstate electricity networks, "The Licensee in
any form shall not abuse its dominant/monopoly position, as defined by the Law of Ukraine "On
Protection of Economic Competition" and other legal acts".

Taking into account the stated above and being guided by the provisions of the Energy Community
Treaty and the Law of Ukraine "On Electric Power Industry",

I HEREBY KINDLY SOLICIT;

1. To accept this Letter of Complaint for consideration.

2. To explore Ukraine's fulfilment of its commitments under the Energy Community Treaty
concerning the access to cross-border transmission capacities.

3. Within the appropriate competence, to take measures for NPC Ukrenergo to stop illegal actions
expressed in prevention of ERU TRADING’s use of the main and interstate electricity networl:s of
Ukraine for transit of electricity.
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Attachments:

A copy of contract with ENERGY FINANCING TEAM (Switzerland) AG dd. 27.04.2015 no. 1/1006
(on 31 sheets, 1 copy)

A copy of contract with GEN-I, trgovanje in prodaja elektri¢ne energije, d.o.o. (Sloveria) dd.
24.04.2015 no. 1/1008 (on 32 sheets, 1 copy)

A copy of contract with NPC Ukrenergo dd. 26.06.2015 no. 01/1711-15 (on 12 sheets, 1 capy)

A copy of NEURC’s letter dd. 14.07.2015 no. 688/174/61-15 (on 12 sheets, 1 copy)

A copy of NPC Ukrenergo’s letter dd. 07.05.2015 no. 02-2/02-2-4-2/5209 (on 2 sheets, 1 copy)

A copy of ERU TRADING's letter dd. 16.07.2015 no. 1/01-1153 (on 2 sheets, 1 copy)

A copy of ERU TRADING's letter dd. 17.07.2015 no. 1/01-1160 (on 2 sheets, 1 copy)

A copy of ERU TRADING's letter dd. 20.07.2015 no. 1/01-1161 (on 2 sheets, 1 copy)

A copy of ERU TRADING's letter dd. 21.07.2015 no. 1/01-1174 (on 2 sheets, 1 copy)

- A copy of ERU TRADING's letter dd. 22.07.2015 no. 1/01-1175 (on 2 sheets, 1 copy)

- A copy of ERU TRADING's letter dd. 23.07.2015 no. 1/01-1179 (on 4 sheets, 1 copy)

- A copy of ERU TRADING's letter dd. 27.07.2015 no. 1/01-1187 (on 2 sheets, 1 copy)

- A copy of NPC Ukrenergo's letter dd. 23.07.2015 no. 02-2/02-2-1-2/8454 (on 1 sheet, 1 copy)

- A copy of NPC Ukrenergo's letter dd. 04.08.2015 no. 02/2-02/2-1-2/8880 (on 1 sheet, 1 copy)

. A copy of the Minutes of meeting dedicated to ensuring electricity export and transit via

electricity networks of Burshtynska TPP Power Island dd. 17.06.2014 (on 2 sheets, 1 copy)
A copy of ERU TRADING's letter dd. 16.07.2015 no. 1/01-1159 (on 2 sheets, 1 copy).

27 August 2015

Contact person: Sergiy Onyshchuk, +38 050 347 20 90, Sergiy.Onyshchuk@eru.com.ua
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address:

ERU
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PE 'ERU TRADING'

11B Igorevskaya Street, 6 Floor
BC 'igarevskiy”

Kiev. 04070. Ukraine

1.+38044 4287016
erutrading@ert com.ua
Energy Community Secretariat (ECS)
Am Hof 4, 1010 Vienna, Austria

Tel.: +431 535 2222
Fax: + 431535 2222 11

Email: contact@energy-community.org

Web: http://www.energy-communi
ERU TRADING

PRIVATE ENTERPRISE

11 Igorivska Street, building B, floor 6,

Kyiv, Ukraine, 04070

Tel./fax: +38 (044) 428-70-16
E-mail: erutrading@eru.com.ua
www.eru.com.ua

State Enterprise National Power Company
Ukrenergo

25 S. Petliury Street, Kyiv, Ukraine, 01032
Tel.: +38 {044) 238-30-15
Fax: +38 {044) 238-32-64

E-mail: kanc@nec.energy.gov.ua

www.ukrenergo.energy.gov.ua

SUPPLEMENT TO THE CLAIM

On allocation of the transfer capacity of interstate power networks of Ukraine

As you know PRIVATE ENTERPRISE ERU TRADING (hereinafter — PE ERU TRADING]) filed a claim
in the Energy Community Secretariat No. Ne1/01-1326 dated August 27, 2015 (hereinafter — the
Claim) regarding the non-compliance by the State Enterprise National Power Company Ukrenergo
(hereinafter — the Defendant or the SE NPC Ukrenergo) with provisions of the Treaty establishing the
Energy Community and the violation of national legislation on the access to the cross-border capacity

of Ukraine.
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In the complaint is set out in detail all the information about the problems of our company and
partners, we face distribution procedures. Adding all translated and notarized supporting documents,
including:

1. A copy of contract with ENERGY FINANCING TEAM (Switzerland) AG dd. 27.04.2015 no.
1/1006 {on 31 sheets, 1 copy);

2. A copy of contract with GEN-I, trgovanje in prodaja elektri¢ne energije, d.o.o. (Slovenia) dd.
24.04.2015 no. 1/1008 {(on 32 sheets, 1 copy);

3. A copy of contract with NPC Ukrenergo dd. 26.06.2015 no. 01/1711-15 (on 12 sheets, 1
copy);

4. A copy of NEURC's letter dd. 14.07.2015 no. 688/174/61-15 (on 12 sheets, 1 copy);

5. A copy of contract with State Enterprise Energorynok dd. 17.07.2015 no. 11482/07 (on 16
sheets, 1 copy});

6. A copy of NPC Ukrenergo’s letter dd. 07.05.2015 no. 02-2/02-2-4-2/5209 {on 2 sheets, 1
copy);

7. A copy of ERU TRADING's letter dd. 16.07.2015 no. 1/01-1153 {on 2 sheets, 1 copy);

8. A copy of ERU TRADING's letter dd. 17.07.2015 no. 1/01-1160 (on 2 sheets, 1 copy);

9. A copy of ERU TRADING's letter dd. 20.07.2015 no. 1/01-1161 {on 2 sheets, 1 copy);

10. A copy of ERU TRADING's letter dd. 21.07.2015 no. 1/01-1174 {on 2 sheets, 1 copy);

11. A copy of ERU TRADING's letter dd. 22.07.2015 no. 1/01-1175 {on 2 sheets, 1 copy});

12. A copy of ERU TRADING's letter dd. 23.07.2015 no. 1/01-1179 {on 4 sheets, 1 copy);

13. A copy of ERU TRADING's letter dd. 27.07.2015 no. 1/01-1187 {(on 2 sheets, 1 copy);

14. A copy of NPC Ukrenergo's letter dd. 23.07.2015 no. 02-2/02-2-1-2/8454 (on 1 sheet, 1

copy);
15. A copy of NPC Ukrenergo's letter dd. 04.08.2015 no. 02/2-02/2-1-2/8880 (on 1 sheet, 1

copy);

16. A copy of the Minutes of meeting dedicated to ensuring electricity export and transit via
electricity networks of Burshtynska TPP Power Island dd. 17.06.2014 {on 2 sheets, 1 copy);

17. A copy of ERU TRADING's letter dd. 16.07.2015 no. 1/01-1158% (on 2 sheets, 1 copy).

The Energy Community Secretariat confirmed the Claim receipt by letter No. ECS-8/15°01-09-
2015 dated 01.09.2015 and suggested provide additional information.

PE ERU TRADING submitted the additional documents and information by letter 26.10.2015
N21/01-1397 (according to the requested list):

18. Copies of the letters of the SE NPC Ukrenergo No. 01/01-6/10429 dated 09.05.2015
{on 5 sheets in 1 copy) and No. 03/32-5487 dated 12.12.2012 (on 3 sheets in 1 copy), in which
approaches of the national system operator to the solution of the issue of allocation of the available
transfer capacity to ensure electric power transit are defined;

19. A copy of the letter of PE ERU TRADING to the Ministry of Energy and Coal Industry No.
1/01-1214 dated 27.08.2015 {on 5 sheets in 1 copy} and a copy of the letter of PE ERU TRADING to
the SE NPC Ukrenergo and the Ministry of Energy and Coal Industry No. 1/01-1214/1 dated
27.08.2015 {on 5 sheets in 1 copy). The mentioned letters were left unanswered.

20. A copy of the claim of PE ERU TRADING to the Antimonopoly Committee of Ukraine on
violation of legislation on protection of economic competition No. 1/01-1200 dated 06.08.2015 (on
18 sheets in 1 copy);

- a copy of supplement to the claim on violation of legislation on protection of economic
competition of PE ERU TRADING to the Antimonopoly Committee of Ukraine No. 1/01-1315 dated
06.08.2015 (on 7 sheets in 1 copy);
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- a copy of the letter of the Antimonopoly Committee of Ukraine on leaving without action
the claim of PE ERU TRADING No. 128-29/01-8881 dated 25.08.2015 (on S sheets in 1 copy);
- a copy of the letter of PE ERU TRADING to the Antimonopoly Committee of Ukraine No.
1/01-1338 dated 21.09.2015 {on 5 sheets in 1 copy);
The term for the claim processing has expired. On the course/results of processing of the
submitted claim no information was furnished to PE ERU TRADING.
21. PE ERU TRADING did not file a lawsuit. However, it became known to us that on September
16, 2015, the Kyiv Economic Court of Appeal passed a resolution in case No. 910/28218/14 in the
action of Limited Liability Company Trading Electric Company against the SE NPC Ukrenergo, third
person: the Ministry of Energy and Coal Industry of Ukraine, the subject of which was the prevention
of the plaintiff from using the transfer capacity to ensure transit of electric power. A copy of the
resolution is attached hereto (on 31 sheets in 1 copy, http://reyestr.court.gov.ua/Review/50799977).

Currently, the situation does not change. We haven’t received any response from the
Antimonopoly Committee of Ukraine.

There is no one Company In Ukraine which is allowed by Ministry of Energy and Mines to
transit and the SE NPC Ukrenergo except DPZP Ukrinterenergo.

Regarding the legal assessment of the Rules of the auction now, we would like to communicate
the following.

We as a market participant distribution interstate intersection, support early reform of the
existing model. However, as of February 22, 2016 implementation process is still not finished.

1. E-platform and daily auctions are not implemented.

2. The amount of financial guarantees for participation in the auction is too large and thus
limits the number of interested participants. In accordance with procedure the duty to ensure the
distribution of financial guarantees term of not less than the term of access (for annual auctions this
year) while prepay for each following month.

3. In no way regulates the transit of electricity.

4. The exporter has the responsibility to use no less than 70% received the results of the annual
auction of bandwidth. Graphs that do not meet this principle is not accepted.

In turn, we intend to thank for their participation in the reform of Ukraine's energy sector and
hope that our joint efforts will bring results.

Director of PE ERU TRADING
A. M. Favorov February 22, 2016
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Vienna, 24 May 2017
UA/MIN/jko/10/24-05-2017

Subject: Opening letter in Case ECS-8/15

Excellency,

Please find attached the opening letter in reference to Case ECS-8/15.
Please accept, Excellency, the expression of my highest considerations.

Yours sincerely,

b b

Janez (Kopac":
Director

H.E. MR. IHOR NASALYK
MINISTER OF ENERGY AND COAL INDUSTRY OF UKRAINE
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Opening Letter
in Case ECS-8/15

By the present Opening Letter, the Energy Community Secretariat (hereinafter: “the Secretariat”)
initiates dispute settlement proceedings against Ukraine for non-compliance with the Treaty
establishing the Energy Community (hereinafter: “the Treaty”), and in particular with Articles 7 and
41 of the Treaty, Articles 1, 2(1), 16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1
of the Congestion Management Guidelines and Articles 3(1), 12(f), 32(1) and 37(1)a) of Directive
2009/72/EC.

As stipulated in the Rules of Procedure for Dispute Settlement under the Treaty (hereinafter: “the
Dispute Settlement Procedures”),? the Secretariat may initiate a preliminary procedure against a
Party before seeking a decision from the Ministerial Council under Article 91 of the Treaty. According
to Article 13 of these Rules, such a procedure is initiated by way of an Opening Letter.

The present case was initiated by a complaint of a private body under Article 90(2) of the Treaty.
Part of the information used for the purpose of this Opening Letter was submitted to the Secretariat
by the complainant. Ukraine is particularly invited to express itself on the validity of this information.

I.  Factual background
1. The electricity sector in Ukraine

The electricity market of Ukraine is organized according to a single buyer model (the wholesale
electricity market of Ukraine: “the WEM”) on the basis of the Electricity Sector Law of 1998.3 The
WEM is based on an agreement between the participants of the wholesale electricity market of
Ukraine (“the WEM Agreement”) and the conditions and requirements of the WEM Rules.* The
Agreement and its amendments have been approved by the National Electricity Regulatory
Commission NERC as well as by the Antimonopoly Committee of Ukraine. There are no direct
bilateral contracts between generators/suppliers and consumers, and there is no functioning
balancing market or market for ancillary services. They are an integral part of the WEM Agreement.
The same goes for the WEM Rules which define the mechanism of functioning of the WEM, the
procedure of load allocation between generating units, the procedure of setting the electricity
generation price and the electricity wholesale market price.®

2 Consolidated Rules of Procedure for Dispute Settlement under the Treaty, as adopted by PA/2015/04/MC-EnC of 16 October 2015.

8 Law of Ukraine ‘On electricity’ No. 575/97-BP, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the last amendments
and additions from 16.07.2015.

4 Rules on the Wholesale Electricity Market of Ukraine as Annex 2 from 2015 to the Agreement between members to the Wholesale
Electricity Market of Ukraine, 15.11.1996 as amended last time on 17.02.2012.

5 Article 15 of Electricity Sector Law of 1998.
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All participants of WEM must sign the WEM Agreement with the administrator of the market, the
State owned enterprise Energorynok, as a precondition for obtaining the status of a member to the
WEM. The WEM Agreement defines the conditions of engaging in energy activities as well as the
rights and obligations of WEM participants towards the WEM. The WEM is the exclusive wholesale
market place in Ukraine, any other wholesale trade in electricity is prohibited.®

Energorynok purchases all the electricity produced by the generators or imported for sale in Ukraine,
except for the electricity used by generators for their own needs, electricity produced by CHPs and
supplied to consumers on their territory, and electricity produced in small power units.” Energorynok
also sells electricity for export to the winners of auctions for access to cross-border transmission
capacity organized by the transmission system operator Ukrenergo, under prices regulated by
NERC.

The Ministry ensures the long-term and medium-term planning of the WEM through elaboration and
update of a projected balance of electricity of the Integrated Power System of Ukraine,® pursuant to
an Order of the Ministry of 2016 approving the procedure for preparing the annual and monthly
balance of electricity.® This Order defines the imbalance of electricity as the difference between the
volume of production and import of electricity on the one hand, and consumption and export of
electricity on the other. It further stipulates that if the proposals by the generation companies do not
lead to a balance of production and consumption, no later than 25 October of the year preceding the
settlement, the Ministry shall decide on balancing generation with demand of electricity, based on a
draft electricity balance from the transmission system operator Ukrenergo. This balance may be
done via:

— increase/decrease of generation from nuclear power plants (if technical possible),
— increase/decrease of generation from thermal power plants(if technical possible),
— increase/decrease of export,

— organize import,

— limitation the volume of electricity consumption by energy suppliers.

Ukrenergo owns and operates the high voltage network including cross-border interconnection lines.
The power system of Ukraine is interconnected as a part of the Integrated Power System in
synchronous parallel mode with the Unified Power System of the Russian Federation, Belarus and
Moldova. Ukrenergo operates export transmission capacities primarily with Russia (3000 MW),
Moldova (700 MW) and Belarus (900 MW).1° A smaller part of the Ukrainian power system is linked
with the synchronized European ENTSO-E network through the isolated Burshtyn island in western
Ukraine which disposes of an installed generation capacity of 1950 MW. ! After internal

§ Subparagraph 15 of paragraph 4 of Title VI of the Electricity Market Law of 2013 amends the Article 15 of the Electricity Sector Law1998.
" There are a number of exceptions as to the sale of electricity on wholesale electricity market, introduced by changes of the Electricity
Sector Law as well as Cabinet of Minister’s decrees.

8 Para.4.5 of Regulation of the Ministry, approved by Decree of the President of Ukraine No382/2011, dated 06.04.2011.

® Order of the Ministry, “On approval of the preparation procedure of annual and monthly forecast balance of electricity of IPS of Ukraine”,
No.521, dated 26.08.2016.

Annual Report of NEURC for 2015 (table 2.2.3.)

http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit NKREKP 2015.pdf (23.05.2017)

11 Burshtyn power plant (2351 MW), Kaluska Combined Heat and Power plant (200 MW) and Tereblya-Rikska hydroelectric power plant
(27 MW) are the generation plants installed in this area.
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consumption, the Burshtyn island’s export capacity ranges between 500 MW and 650 MW (550 MW
in summer).2 The NTC values for the interconnection capacity of Burtshtyn island are Ukraine —
Hungary: 800 MW; Ukraine — Slovakia: 400 MW and Ukraine — Romania: 400 MW. However, out of
approx.1600MW of the total interconnectors’ capacities only around 550 MW are used for export.

Hence, in Ukraine cross-border capacity is used for export to European Union Member States only
in the amount of electricity available for export; i.e. electricity produced locally in the Burshtyn island
after satisfying the demand of the domestic customers located in that territory.

As detailed in the in the Reasoned Opinion in Case ECS-1/12*2 in the period 2011-2017 there was
more demand for interconnection capacity than was actually put on auction, and only a small part of
the total interconnectors’ capacity was auctioned because the auctioning was always linked with the
available electricity for export.

In relation to the interconnection with Moldova, the situation is different. The two electricity systems
operate synchronously, the interconnection lines are also not congested and the interconnection
capacity between the two countries is sufficient for an increased cross-border trade. Those
interconnectors are also used for export of electricity to Moldova, as detailed in the Reasoned
Opinion** in Case ECS-1/12.

2. Legal framework governing allocation of cross-border capacity in Ukraine

a. Primary legal framework

Before the adoption of the Electricity Market Law'® of 2013, the Electricity Sector Law of 1998'¢ was
governing the allocation procedure and was providing a legal basis for adoption of Auction Rules by
NERC.

Article 10 of the Electricity Market Law governs the allocation of cross-border capacity. The Electricity
Market Law entered into force on 1 January 2014," with the exception of the provisions related to
the introduction of a new electricity market model which was expected to enter into force only on 1
July 2017. Extensive and detailed provisions are governing the transitional period between the entry
into force of the Law in January 2014 and the expected start of functioning of a new electricity market
model in July 2017. Accordingly, Article 10 of the Electricity Market Law governing the cross-border
allocations of capacity was to come into force also only on 1 July 2017, when the new market model
is supposed to be effective.

12 hitp://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit NKREKP 2015.pdf (23/05/2017)

13 Reasoned Opinion in Case ECS-1/12, pp.5-6.

14 Reasoned Opinion in Case ECS-1/12, p.6.

15 L aw of Ukraine No. 663-VII ‘On the principles of the functioning electricity market in Ukraine’ as from 24.10.2013.

16 | aw of Ukraine ‘On electricity’ No. 575/97-BP, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the last amendments
and additions from 16.07.2015.

17 According to Section VI — Final and transitional provisions — the Law comes into force on the first day of the month following the month
of publication, and the first publication was in "The Voice of Ukraine" on 07.12.2013.
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During the transitional period, in which both the Electricity Sector Law of 1998 and the Electricity
Market Law of 2013 continue to exist in parallel, Article 30 of the Electricity Sector Law of 1998, as
amended by the Electricity Market Law!® governs allocation procedures. Those changes to Article
30 of the Electricity Sector Law entered into force on 1 December 2014 and were to be applied until
1 July 2017, provided that the new electricity market model is introduced by then.

By now, however, the Electricity Market Law of 2013 has not been implemented, the precondition
for the amendments to Article 30 of the Electricity Sector Law of 1998 to enter into force, has not
been performed. As a consequence, Article 30 of the Electricity Law of 1998 as amended by the
Electricity Market Law of 2013 is still applicable today..

In the last couple of years, in parallel to the delayed implementation of the Electricity Market Law
2013, a new Electricity Market Law transposing the Third Energy Package?!® was drafted by a
Working Group set up within the Ministry of Energy and Coal Industry (hereinafter: "the Ministry”).
However, the new Law has been voted in second reading by the Ukrainian Parliament on 13 April
2017.2° At the moment, the parliamentary procedure for adoption has not been finalized. The new
Law has not been signed by the President of Ukraine yet, and has not been published in Official
Journal, i.e. it has not entered into force. In any event, even after entry into force of the new Electricity
Market Law, its new provisions related the allocation of interconnector capacity, together with a new
market model, will only take effect from July 2019 onwards.?* Until then, the transitional provision
governing the allocation of cross-border capacities (Section VIl of the Law), still stipulates (as do the
currently applicable Articles 30 and 15 of the Electricity Sector Law of 1998) that volumes of
electricity required for export and/or import shall be purchased and/or sold at Energorynok at prices
determined by the WEM Rules.

Pursuant to Article 30 of the Electricity Law 1998, as amended by the Electricity Market Law of 2013,
an electricity supplier wishing to export electricity must purchase the required volume on the WEM
of Ukraine under WEM prices, established by the WEM Rules and approved by NERC. The same
article also stipulates that in order to export (or import) electricity, the energy undertaking in question
also needs a license for electricity supply and may not have any outstanding debts for electricity
purchased at the WEM.

According to this Article 30, the transmission of electricity intended for export is based on a contract
concluded with Ukrenergo. The contracts on capacity rights for interconnection capacity are awarded
by way of auctions. After the auction has taken place, Ukrenergo enters into an agreement on the
access to the cross-border transmission capacity for export of electricity with the winner of the
auction. The terms and conditions of these contracts are be approved by NERC.

As regards the procedure for import of electricity, according to Article 15 of the Electricity Sector Law
of 1998 as amended by the Electricity Market Law of 2013 and the WEM Rules, all imported
electricity is to be sold to Energorynok at prices defined by NERC.

18 paragraph 30 of the Title VI ‘Final and transitional provisions’ of the Law of Ukraine Ne 663-VII ‘On the principles of the functioning
electricity market in Ukraine’ as from 24.10.2013.

1% The deadline for transposing the Third Energy Package expired on 1 January 2015.

20 Law of Ukraine No.4493: ‘On electricity market’, adopted on 13 April 2017 by Verkhovna Rada.

21 See Final and transitional provisions in Law N0.4493.
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Neither the Electricity Sector Law of 1998 nor the Electricity Market Law of 2013 define the term
transit of electricity, or govern the procedure for allocation of cross-border capacity for the purpose
of transit.

b. Secondary legal framework

The allocation of cross-border capacity for export at all interconnectors in the Burshtyn island as well
as with Moldova and Belarus is performed through auctions according to Auction Rules adopted by
NERC. Based on the Electricity Sector Law, until December 2012, the auctions were held according
to the Auction Rules adopted in 2009.2? Afterwards, Auction Rules adopted by NERC in December
20122 have been applied. Under those Rules, the interconnectors’ capacity was sold at a price
regardless of whether congestion occurs.?*

The Auction Rules from 2012 were amended several times before being replaced by the Auction
Rules from February 2015.2° On 28 March 2017, the successor of NERC, the National Commission
for State Energy and Public Utilities Regulation (NEURC) amended the Auction Rules of 2015. The
Auction Rules of 2017 amending the Auction Rules of 2015 have been adopted on the basis of
Article 30 of the Electricity Sector Law of 1998 as amended by Electricity Market Law from 2013,
and they entered into force on 12 May 2017.%6.

The Auction Rules of 2017 define the procedure for organizing and performing electronic auctions
on access to cross-border capacity of electricity networks for export and/or import of electricity.?’
The auction office, which is defined as “enterprise providing centralized dispatching control over
Interconnected Power System of Ukraine”, i.e. Ukrenergo, is responsible for organization and
holding the electronic auctions.?® Yearly, monthly and daily explicit auctions are to be organized.?®
In case of no congestion, the capacity is allocated free of charge, whereas in case of congestion,
the marginal price is equal to the minimum bid price satisfied of all bids. *

Those rules— as the previous ones - are closely linked with and depend on the electricity market
model currently in place in Ukraine as explained above, and as defined in the Electricity Sector Law
of 1998 still applied to date. Only energy suppliers are allowed to participate in auctions, and in order

22 Decree on approval of the Procedure of Auctions Relating to the Access to the Transmitting Capacity of Ukraine’s International Power
Grids for the Purpose of Electric Power Export adopted by National Power Industry Regulatory Committee of Ukraine, No.1207, 22 October
2009 (hereinafter, Auction Rules from 2009).

2 Resolution on approval of the Procedure of holding auctions for access to the cross border capacity of cross border electric networks
of Ukraine for export of electric energy No.1450, 8 November 2012, that became effective on 17 November 2012 after being registered in
the Ministry of Justice and being published on the official website (hereinafter, Auction Rules of 2012).

2 Article 1(2) Auction Rules of 2012.

% NEURC, "On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines” No. 176 dated
12.02.2015.

2% ANNEX 14: NEURC ‘On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines’ No. 426
dated 28.03.2017. The Rules were published on 11 May 2017 in the ‘Governmental Courier’ (“Ypsidoeutli kyp'ep”) and entered into force
on 12 May 2017 (next day after publication). The text of the 2017 Auction Rules was made available to the public on the NEURC’s website
starting from 31.03.2017, awaiting publication in the ‘Governmental Courier’ to enter into force.

27 Article 1.1 Auction Rules of 2017.

2 Article 2 Auction Rules of 2017.

2 Article 4 Auction Rules of 2017.

30 Article 10.1 Auction Rules of 2017.
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to participate they have to acquire the status of allocation participant. 3> Ukrenergo, verifies if the
supplier has the status of WEM participant and whether it has open debts for electricity bought from
the WEM.*? Participating in the auctions also depends on the provision of a warranty deposit.
which takes the form of a bank guarantee® and/or a fee defined as “funds, paid by auction
participants in yearly, monthly and/or daily auctions and which in case of non-fulfillment of the
obligations by the auction participant become ownership of the auction office as a fine.”® Approved
allocation participants are not allowed to take part in auctions in case they have financial obligations
towards the auction office, or existing debts for electricity purchased at the WEM of Ukraine, or in
case if the status of WEM member of the participant has been canceled.® In case the allocation
participant has not made any bid in any auction during a period of a year from the date of registration,
its registration as allocation participant is withdrawn.

If the applicant has been successful with its bids in the auctions, and has been allocated certain
cross-border capacity on the yearly or monthly auctions, it can lose that capacity in case it has a
debt towards the auction office or if it loses its status as WEM participant.® The participant also loses
the allocated capacity if it does not submit its daily hourly schedule.® Use of allocated capacity is
made by submitting daily hourly schedules for export of electricity to the auction office, and are
subject to its approval.*® The costs paid for the unused capacity, which have not been approved by
the submission of daily hourly schedules of electricity export/import are not returned to the
participant.** Moreover, in case a patrticipant has been allocated capacity in a yearly auction, and
during one month uses the allocated capacity for less than 70% of the booked capacity, it loses its
right of access to the cross-border capacity of electricity network that it has obtained for the rest of
the year, and the lost capacity is allocated at monthly and daily auctions.*? Finally, in case the
successful auction participant does not pay for the allocated cross-border capacity allocated, that
participant also loses the allocated capacity, and the costs of its bank guarantee or fee are paid as
a fine amounting to 100 minimal wages as described above.

The Auction Rules of 2015 provide also for the possibility for successful participants to the auctions
to transfer the acquired capacity to another allocation participant, provided that they have informed
and registered the transfer with the auction office.** In case of technical problems with the electronic

81 Article 5 Auction Rules of 2017.

32 Article 2.2 Auction Rules of 2017.

33 Article 6 Auction Rules of 2017.

34 Defined as “type of ensuring fulfillment of obligations where the bank undertakes the cash obligations towards the auction office in case
the auction participant does not fulfill in full or partially its obligations,” The guarantee is to be provided no later than 13:00 Kyiv time on
the day preceding the date of the gate opening of the yearly and/or monthly and/or daily auction.

3 Article 1.2 Auction Rules of 2017, emphasis added. The fee is due no later than the day preceding the day of the gate opening of
respective yearly and/or monthly and/or daily auction. The fee and/or the bank guarantee shall consist of an amount that exceeds or is
equal to 100 (one hundred) minimal wages as defined in the applicable legislation of Ukraine on the date prior of the date of the opening
of bids for the respective auction.® The minimal wage in Ukraine for the year of 2017 is 3 200 UAH per month (or 19.34 UAH per hour),*®
which amounts to 111, 49 EUR.% This means that the fee and/or bank guarantee is not less than approx. 11.000 EUR for the participation
in annual, monthly or even daily auctions.

36 Article 6.11 Auction Rules of 2017.

37 Article 5.11 Auction Rules of 2017.

38 Article 6.12 Auction Rules of 2017.

39 Article 12.4 and 12.8 Auction Rules of 2017.

40 Article 12.2 Auction Rules of 2017.

41 Article 12.8 Auction Rules 2017.

42 Article 12.9 Auction Rules of 2017.

43 Article 17.2 Auction Rules of 2015.

44 Article 13 Auction Rules of 2017



Energy Community

platform, a fallback mode is applied, which means auctions are to be performed via e-mail and fax.*®
However, until now the fallback mode was the default solution as electronic auction were not taking
place. On 23 May 2017, first electronic auctions were performed by Ukrenergo.*

The Auction Rules of 2017, as also the previous rules, do not define or govern transit and allocation
of cross-border capacity for transit as a separate category.

3. The complaint and relevant facts concerning allocation of interconnectors’ capacities
for transit of electricity

On 27 August 2015, the Energy Community Secretariat received a complaint submitted by Private
Enterprise Energy Resources of Ukraine (ERU Trading) from Ukraine.*’ The complaint was
registered under Case ECS-8/15.%8 The complainant alleges non-compliance by Ukraine concerning
the cross-border capacity allocation related to transit of electricity organized and performed by the
Ukrainian transmission system operator, Ukrenergo. The complaint was supplemented by a letter
submitted on 26.10.2015%° and by a list of additional documents that will be referred to in the
following paragraphs.

In particular, the complainant alleges that Ukraine breaches Energy Community law by requiring
approval from the Ministry of Energy and Coal Industry of applications for access to interconnectors
for the purpose of transit of electricity, and thus treating transit of electricity differently than export.
For export, as explained above, auctions for allocation of interconnectors’ capacity are held by the
transmission system operator Ukrenergo in accordance with the Auction Rules of 2015 without any
involvement of the Ministry.

a. The right to perform transit of electricity

Approval from the Ministry has only ever been granted to one State owned undertaking, State
Foreign Trade Company Ukrinterenergo,® at a meeting held in the Ministry, between NEURC,
Ukrenergo, Energorynok and Ukrinternerego, dedicated to electricity export and transit via the
Burshtyn island on 17.06.2014. Based on the minutes of the meeting,® the Ministry entrusted the
State owned company Ukrinterenergo with performing transit of electricity. By a letter to Ukrenergo,>
the Ministry further entrusted Ukrenergo to ensure the performance of the full volumes of electricity
transit through electricity lines of the Burshtyn Island under the current power supply contracts with
foreign entities to which the electricity will be sold (which was a precondition for participation to

45 Article 11 Auction Rules of 2017.

46 See, Ukrenergo website

https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews (23.05.2017).

47 Letter of complaint submitted by Ukrenergo to the Secretariat, No. 1/01-1326, 27.08.2015.

48 Acknowledgment of receipt submitted by the Secretariat to Ukrenergo, ECS-8/15/01-09-2015, 01.09.2015 per email.

49 |etter submitted by Ukrenergo to the Secretariat, No. 1/01-1397, 26.10.2015.

50 Ukrinternero was established in January 1993 with the purpose of ensuring, among the rest, that the interests of the state in foreign
trade exchange are ensured.

51 Copy of the Minutes of the meeting concerning electricity transport and transit via the transmission network in Burshtyn island, dated
17.06.2014.

52 Letter from the Ministry was sent to Ukrenergo, No.01/32-1577 as from 30.07.2014.
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allocation of cross-border of capacity in 2014, under the Auction Rules of 2009 and later of 2012)%
concluded by Ukrinterenergo. The period for which Ukrinterenergo was entrusted with performing
transit was not clearly defined, and instead the minutes of the meeting contained that such
entrustment would be “for period of settlement of issues on capacity allocation of electricity networks
of Burshtyn Island for transit.” Ukrinterenergo declares providing electricity transit through the
electricity network of Ukraine as well as performing export and/or import of electricity as its key
commercial activity. > It was actually established to provide electricity transit through power
transmission lines of Burshtyn Island and to ensure the maximum use of transit potential of Ukraine,
resulting in the income and flow of foreign currency to the country and increasing contributions to
the budget.>®

The complainant, ERU Trading, which had a license from NEURC for supply of electricity under
unregulated tariff dated 16.2.2015% and is a member of the WEM of Ukraine, has applied for
receiving cross-border capacity to be used for transit of electricity through Ukraine at several
occasions in 2015. The applications submitted by the complainant concern transit along the following
routes:

- power system of Hungary => power system of Slovakia and/or Romania
- power system of Slovakia => power system of Hungary and/or Romania
- power system of Romania => power system of Slovakia and/or Hungary.

When assessing the application for transit of electricity in May 2015, Ukrenergo checked and
confirmed that the applicant has concluded contracts with: foreign economic entities (the subject of
which was transit of electricity via the transmission network in the Burshtyn island in western
Ukraine),®” with Ukrenergo®® - a contract that was approved by NEURC as a regulated contract for
transmission - *° and with Energorynok — for covering the losses of electricity.®® However, it noted
that an undertaking could apply for interconnectors’ capacity for the purpose of transit only if it has
approval from the Ministry.5!

5 The Auction Rules of 2012 required that those contracts are coordinated and approved by Ukrenergo, including a very detailed
assessment of the clauses of the contract, after which Ukrenergo demanded amendments to individual contracts. For details, see Opening
Letter in Case ECS-1/12, p.4.

54 See the website of Ukrinterenergo: http://www.uie kiev.ua/?lang=2&change=232 (23.05.2017).

%5 See the website of Ukrinterenergo: http://www.uie.kiev.ua/en/main/work (23.05.2017).

5 License No. AE575¢19.

57 Contracts with foreign companies for the export or import of electricity from or to Ukraine, with Energy Financing Team (Switzerland)
AG®” and GEN-I, doo (Slovenia) [Contract between ERU Trading and GEN-I, dated 24.04.2015, No. 1/1008 is submitted as a reference].
The contracts have been approved by Ukrenergo in the technical part (the approval did not cover the commercial terms for buying/selling
electricity): Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-4-2/5209, dated 07.05.2015.

%8 Contract between ERU Trading and Ukrenergo, No. 01/1711-15, dated 26.06.2015: on the provision of dispatching and electricity
transmission services via the Burshtyn island, to execute the foreign economic contracts for transit with GEN-I doo and Energy Financing
Team AG. The agreement was approved by NEURC as a regulated contract for transmission.

% NEURC letter, No. 688/174/61-15, date 14.07.2015.

80 Contract between ERU Tradingand Energorynok, No. 11482/07, dated 17.07.2015 for the sale and purchase of electricity needed for
compensation of technical losses occurring during the electricity transit via the Burshtyn island, which was agreed with Ukrenergo.

61 Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-4-2/5209, dated 07.05.2015.
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The Ministry, despite being addressed by the complainant in July 2015,% never issued such
approval. In July 2015, Ukrenergo® rejected all schedules for transit submitted on 17.07,54 20.07,%
21.07,%6 22.07,57 23.07% and 27.07.%° Ukrenergo explained that according to the minutes of the
meeting in June 2014 only Ukrinterenergo is entrusted with performing transit of electricity. In the
absence of any exemption approved by the Ministry, only Ukrinternerego could use cross-border
capacities for transit, as it has been entrusted with the right to transit by the Ministry.”

In reply to a similar request for using interconnectors’ capacities for transit in August 2015,
Ukrenergo changed its view as to the applicability rationae temporis of the capacity allocation rules.
In contrast to its earlier views, not the Auction Rules of 201572 but those of 2012 were to be applied.”
Import and transit of electricity through Ukraine, however, were not considered subject to the Auction
Rules of 2012 by Ukrenergo, because those rules were only governing allocation of cross-border
capacity for export of electricity. As legal basis for its actions, Ukrenergo referred to a letter from the
Ministry from December 2012 in which the Ministry stipulated that the use of available transmission
capacity of interconnectors for transit and import of electricity has to be determined by instructions
of the Ministry.”™

b. Minutes of a meeting as a binding public act

In September 2015, Kyiv Economic Court of Appeal decided a case of a trader concerning a refusal
by Ukrenergo for transit of electricity. The refusal was also based on the minutes of the meeting in
the Ministry of Energy and Coal Industry of Ukraine of 17.06.2014. In that judgment, the Kyiv
Economic Court of Appeal ruled that the minutes of the meeting were not an administrative or legal
act issued by the Ministry, but represented a report on the progress of the meeting. It lacked any
binding force upon the undertakings signing it. Furthermore, the Court ruled that in the minutes of
the meeting, there was no exclusive entrustment of Ukrinterenergo as the only undertaking in charge
of performing transit of electricity via Ukraine. The Court finally decided that by refusing the
schedules for transit, Ukrenergo violated the contract that it had signed with that company governing
the provision of dispatching and electricity transmission services via the Burshtyn island, and
concluded to execute foreign economic contracts for transit.

52 ERU Trading letter to the Ministry of Energy and Coal Industry of Ukraine, No. 1/01-1153, dated 16.07.2015.

SERU Trading letter to Ukrenergo, No. 1/01-1159, dated, 16.07.2015; ERU Trading letter to Ukrenergo, No. 1/01-1179, dated 23.07.2015.
5 ERU Trading letter to Ukrenergo, No. 1/01-1160, dated, 17.07.2015.

% ERU Trading letter to Ukrenergo, No. 1/01-1161, dated, 20.07.2015.

% ERU Trading letter to Ukrenergo, No. 1/01-1174, dated, 21.07.2015.

5 ERU Trading letter to Ukrenergo, No. 1/01-1175, dated, 22.07.2015.

% ERU Trading letter to Ukrenergo, No. 1/01-1179, dated, 23.07.2015.

% ERU Trading letter to Ukrenergo, No. 1/01-1187, dated, 27.07.2015.

700n 04.08.2015, Ukrenergo replied to ERU Trading with a reference to its letter dated 27.07.2015.The substance of the answer was
identical to the reply in the letter dated 23.07.2015.

I ERU Trading letter to Ukrenergo and the Ministry of Energy and Coal Industry of Ukraine, No.1/01-1214/1, dated 27.08.2015.

2 Ukrenergo letter to ERU Trading, No. 01/01-6/10429, dated 09.09.2015.

3Based on the time when applications for using interconnectors’ capacity were submitted, and even though the 2015 Rules date from
February 2015.

74 Ministry of Energy and Coal Industry of Ukraine letter to Ukrenergo, No. 03/32-5487, dated 12.12.2012.

s Kyiv Economic Court of Appeal, No. 910/28218/14, dated 16.09.2015.
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Ukrenergo filed an appeal to the Supreme Economic Court of Ukraine with a request to cancel the
decision of the Court of Appeal from September 2015, which the Supreme Economic Court did. On
12 January 2016, the Supreme Economic Court of Ukraine decided that based on the Record
Keeping Instructions of central office of the Ministry as approved by Decree of the Ministry of Energy
and Coal Industry,”® minutes of a meeting (or protocols) are among the forms of adoption and record
decisions of a Ministry.”” They thus qualify as a legal basis for Ukrenergo’s follow-up actions. The
Supreme Economic Court of Ukraine also decided that pursuant to the Electricity Sector Law’® and
the fact that Ukrenergo is a state undertaking subordinated to the Ministry, the latter's decisions are
binding on Ukrenergo. The Court concluded that the decision of the Ministry imposing obligation on
Ukrinterenergo for ensuring the performance of transit of electricity constituted an inevitable
circumstance [emphasis added] for the state undertaking Ukrenergo, i.e. an event that did not
depend on Ukrenergo and that the latter could not foresee at the time of entering in agreement with
the trader concerned.” The Ministry’s act constitutes force majeure (a definition including ,acts of
Government") that allowed Ukrenergo to terminate the contract with the claimant without any liability
for not performing its obligations under that contract.®

On 12 April 2016 the claimant appealed to the Supreme Court of Ukraine to review the Decision
adopted by Supreme Economic Court. As a court of final instance, the Supreme Court of Ukraine
dismissed the appeal and upheld the judgment of the Supreme Economic Court of Ukraine.®!

c. The licensing regime

According to Article 30 of the Electricity Sector Law of 1998 as amended by the Electricity Market
Law of 2013 as well as Article 5 of the Auction Rules of 2017, a supply license is a precondition for
access to transmission grids, including interconnectors, NEURC is the responsible authority for
licensing energy undertakings, pursuant to the Law of Ukraine on Licensing of the Types of
Economic Activities,®? the Electricity Sector Law of 1998 and the Licensing Rules established by
Resolutions of NEURC. The Licensing Law has been amended in September 2016. Now it stipulates
only that economic activities conducted in the electricity sector are subject to licensing as specified
in the Electricity Sector Law.® Pursuant to Article 13 of the latter, the types of economic activities
requiring a license in the electricity sector of Ukraine include electricity production, transmission,
distribution, supply and performing the functions of guaranteed buyer, system operator and market
operator.8* In the period before the latest amendments of 2016, licenses were canceled by the

8 Decree of Ministry of Energy, No.603 as of 09.08.2012.

7 Points 48-51 of the Decision of the Supreme Economic Court in case N0.910/28218/14 as from 12.01.2016 available at:
http://reyestr.court.qov.ua/Review/55047776 (23.05.2017).

8 Namely Article 8(1) of the Electricity Sector Law, according to which state regulation in the electricity sector is performed by the Ministry
of Energy and Coal Industry.

® Point 59 of the Decision of Supreme Economic Court of Ukraine in case N0.910/28218/14, supra.

8 Based on para.7.1 of the agreement between Ukrenergo and LLC Trade Electricity Company, No.3 01/5579-13, dated 30.12.2013
which was beforehand approved by the letter of the Ministry of Energy, No. 04/13-4779, dated 24.12.2013.

81 The judgment is available at: http://reyestr.court.gov.ua/Review/57403129 (23.05.2017).

82 The Law of Ukraine No. 222-19 ‘On Licensing of the Types of Economic Activities’ adopted on 02.03.2015 (with latest amendments as
from 01.01.2017), available at: http://zakon0.rada.gov.ua/laws/show/222-19 (17.05.2017).

8 Article 7(5)(1) of the Law of Ukraine No. 222-19 ‘On Licensing of the Types of Economic Activities’ (as from 02.03.2015) and Article 13
of the Law of Ukraine No. 575/97 ‘On Electricity Sector’ (as form 16.10.1997). Emphasis added.

84 In addition to those activities, the new Electricity Market Law of 2017 includes also trading as activity which requires a license. See
Article 8 of Law No. 4493.
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amendments to the Licensing Law (28.7.2015 and 22.9.2016) non-regulated suppliers were allowed
to supply electricity and to access the electricity networks without license.®> Nonetheless, after the
latest changes of the Licensing Law, NEURC has yet to start issuing licenses for supply.® Therefore,
currently in Ukraine, no undertaking has a valid supply license, even though such a license is a
precondition for access to transmission grids, including interconnectors,®” not even Ukrinterenergo.

d. Other facts

In addition to the applications for transit to Ukrenergo, as well as to the Ministry for obtaining an
approval for transit, a complaint has also been lodged to the Antimonopoly Committee (AMCU) of
Ukraine in August 2015.88 The complaint alleged that by refusing the schedules for transit of
electricity submitted by ERU Trading, Ukrenergo violated the competition rules and abused its
dominant position.® In December 2015, AMCU informed the complainant that it has addressed the
Ministry requesting clarification concerning the transit of electricity, but too date, no reply has been
received by the Ministry and no further action has been taken by the AMCU.

On 3 February 2017, the Secretariat addressed requests for information and explanation concerning
transit of electricity to the Ministry of Energy and Coal Industry to which the Ministry replied on 4
April 2017. In its reply,*® the Ministry explained that Ukrenergo has to allocate all available capacity,
but that imports are performed only in cases where the Ministry decides that there is a need for
importing electricity in the annual balance. Therefore, since the Ministry decided in the annual
balance that there is no need to import electricity, no allocation of capacity has been performed for
the purpose of import for 2017. Regarding transit, the Ministry explained that an undertaking applying
for interconnectors’ capacity for the purposes of transit has to have contracts with foreign
undertakings, agreement with Ukrenergo as well as an agreement with Energorynok. Due to the fact
that the Auction Rules of 2015 and their amendments of 2017 do not stipulate a procedure for
allocation of cross-border capacity for the purpose of transit, Ukrenergo has to follow the Decision
of the Ministry, i.e. the minutes of the meeting of 2014. Those Minutes provide for a Ministry’s

8 Before 2015, supply of electricity at non-regulated tariff was subject to licensing in accordance with the Electricity Sector Law. With the
adoption of the Licensing Law in 2015, this requirement was cancelled (Article 7 of the Licensing Law). After amendments to the Licensing
Law in September 2016, and all energy activities as specified in Article 13 of the Electricity Sector Law are subject to licensing again,
including supply of electricity. See: Letter from NEURC to the operators of distribution networks No0.12914/28/61-15, 30.11.2015:
http://www.nerc.gov.ua/?id=18306 (23.05.2017).

8 On 22.03.2017, NEURC has approved Resolution No.309 ‘On approval of licensing conditions for economic activities on electricity
production’ published on 31.01.2017, available at: http://www.nerc.gov.ua/?id=23483 (23.05.2017), and on 13.04.2017, NEURC has
approved Resolution No. 504‘ On approval of licensing conditions for economic activities on electricity supply’ published on 31.01.2017,
available at: http://www.nerc.gov.ua/?id=23485 (23.05.2017).

87 Pursuant to Article 20 of the Licensing Law, no liability is prescribed for conducting economic activity without a license, in the event of
absence of licensing conditions for such an economic activity, which in accordance with the Law requires a license, meaning that
performing activity without a valid license is not penalized if licensing conditions are not in place.

8 ERU Trading complaint to the Antimonopoly Committee of Ukraine, No. 1/01-1200, dated 06.08.2015

8 0On 25.08.2015, the AMCU requested additional documents from ERU Trading (Antimonopoly Committee of Ukraine letter to ERU
Trading, No. 128-29/01-8881, dated 25.08.2015,) which the latter submitted on 21.09.2015 (ERU Trading supplement to the complaint to
the Antimonopoly Committee of Ukraine, No. 1/01-1315, dated 06.08.2015).

% |etter from the Minister, Information from the Ministry of Energy and Coal Industry of Ukraine on cases No. ECS-1/12 and No. ECS-
8/15 concerning the issue of cross-border allocation of transmission capacities relating to electricity import and transit organized and
implemented by transmission system operator NEC Ukrenergo SE, dated 04.04.2017.
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decision to entrust Ukrinterenergo with performing electricity transit for the period until the settlement
of the issue relating to allocation of transmission capacity through the network in the Burshtyn Island.

II. Relevant Energy Community Law

Energy Community law is defined in Article 1 of the Dispute Settlement Procedures as “a Treaty
obligation or [...] a Decision or Procedural Act addressed to [a Party]”.

A violation of Energy Community law occurs if “[a] Party fails to comply with its obligations under the
Treaty if any of these measures (actions or omissions) are incompatible with a provision or a principle
of Energy Community law”.% In the following, a selection of provisions of Energy Community law
relevant for the present case is compiled. This compilation is for convenience only and does not
imply that no other provisions may be of relevance for legal assessment hereto. Energy Community
law is defined in Article 1 of the Dispute Settlement Procedures as “a Treaty obligation or [...] a
Decision or Procedural Act addressed to [a Party]”.

Article 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment of
the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy
Community’s tasks. The Parties shall abstain from any measure which could jeopardise the attainment
of the objectives of the Treaty.

Articles 7 of the Energy Community Treaty reads:
Any discrimination within the scope of this Treaty shall be prohibited.
Articles 11 of the Energy Community Treaty reads:

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean the acts listed in
Annex | of this Treaty.%?

Article 41 of the Energy Community Treaty reads:

1. Customs duties and quantitative restrictions on the import and export of Network Energy and all
measures having equivalent effect, shall be prohibited between the Parties. This prohibition shall also
apply to customs duties of a fiscal nature.

2. Paragraph 1 shall not preclude quantitative restrictions or measures having equivalent effect,
justified on grounds of public policy or public security; the protection of health and life of humans,
animals or plants, or the protection of industrial and commercial property. Such restrictions or

9 Article 3(1) of the Dispute Settlement Procedures.

9 Amended by Article 1 of Ministerial Council Decision 2011/02/MC-EnC of 6 October 2011 on the implementation of Directive
2009/72/EC, Directive 2009/73/EC, Regulation (EC) No 714/2009 and Regulation (EC) No 715/2009 and amending Articles 11 and 59 of
the Energy Community Treaty.
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measures shall not, however, constitute a means of arbitrary discrimination or a disguised restriction
on trade between the Parties.

Article 3(1) of Directive 2009/72/EC (“Public service obligations and customer protection”) reads:

1. Contracting Parties shall ensure, on the basis of their institutional organisation and with due regard
to the principle of subsidiarity, that, without prejudice to paragraph 2, electricity undertakings are
operated in accordance with the principles of this Directive with a view to achieving a competitive,
secure and environmentally sustainable market in electricity, and shall not discriminate between those
undertakings as regards either rights or obligations.

Article 12(f) of Directive 2009/72/EC (“Tasks of transmission system operators”) reads:

Each transmission system operator shall be responsible for:

() ensuring non-discrimination as between system users or classes of system users, particularly in
favour of its related undertakings.

Article 32(1) of Directive 2009/72/EC (“Third-party access”) reads:

1. Contracting Parties shall ensure the implementation of a system of third party access to the
transmission and distribution systems based on published tariffs, applicable to all eligible customers
and applied objectively and without discrimination between system users. Contracting Parties shall
ensure that those tariffs, or the methodologies underlying their calculation, are approved prior to their
entry into force in accordance with Article 37 and that those tariffs, and the methodologies - where
only methodologies are approved - are published prior to their entry into force.

Article 37(1)a) of Directive 2009/72/EC (“Duties and powers of the regulatory authority) reads:

1. The regulatory authority shall have the following duties:

(a) fixing or approving, in accordance with transparent criteria, transmission or distribution tariffs or
their methodologies.

Article 1 of Regulation (EC) 714/2009 reads:

14

This Regulation aims at:

(a) setting fair rules for cross-border exchanges in electricity, thus enhancing competition within the
internal market in electricity, taking into account the particular characteristics of national and regional
markets. This will involve the establishment of a compensation mechanism for cross-border flows of
electricity and the setting of harmonised principles on cross-border transmission charges and the
allocation of available capacities of interconnections between national transmission systems.
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(b) facilitating the emergence of a well-functioning and transparent wholesale market with a high level
of security of supply in electricity. It provides for mechanisms to harmonise vthe rules for cross-border
exchanges in electricity.

Article 2(1) of Regulation (EC) 714/2009 reads:

- ‘interconnector” means a transmission line which crosses or spans a border between Contracting
Parties and which connects the national transmission systems of the Contracting Parties.

Article 16(1) of Regulation (EC) 714/2009 (“General principles of congestion management”) reads:

1. Network congestion problems shall be addressed with non-discriminatory market-based solutions
which give efficient economic signals to the market participants and transmission system operators
involved. Network congestion problems shall preferentially be solved with non-transaction based
methods, i.e. methods that do not involve a selection between the contracts of individual market
participants.

Article 19 of Regulation (EC) 714/2009 (“Regulatory authorities”) reads:

The regulatory authorities, when carrying out their responsibilities, shall ensure compliance with this
Regulation and the Guidelines adopted pursuant to Article 18.93

Section 2.1 of the Congestion Management Guidelines (,Congestion-management methods*) reads:

2.1. Congestion-management methods shall be market-based in order to facilitate -efficient
crossborder trade. For that purpose, capacity shall be allocated only by means of explicit (capacity) or
implicit (capacity and energy) auctions. Both methods may coexist on the same interconnection. For
intra-day trade continuous trading may be used.

Article 3(2) of the Dispute Settlement Procedures reads:

Failure by a Party to comply with Energy Community law may consist of any measure by the public
authorities of the Party (central, regional, local as well as legislative, administrative or judicative),
including undertakings within the meaning of Article 19 of the Treaty, to which the measure is
attributable.

lll.  Preliminary legal assessment

The subject-matter of Case ECS-8/15 consists in several instances of non-compliance by the
existing legislation and its application in Ukraine with the Energy Community acquis communautiare
related to allocation of cross-border capacity for transit. In concrete, linking the allocation of cross-
border capacity with the undertakings' participation to, and the functioning of, the WEM the different
treatment of interconnectors' capacities allocation for export on the one hand, and import and transit

% As adopted by the Permanent High Level Group under Procedural Act No 01/2012 PHLG-ENnC of the Permanent High Level Group.
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on the other hand, as well as requiring the Ministry’s approval for the latter two activities constitute
breaches of Energy Community law in the Secretariat’s preliminary assessment.

1. Relation between Case ECS-8/15 and Case ECS-1/12

At the outset, the Secretariat recalls that it has already expressed itself on the compliance of different
treatment of electricity imports and exports under Ukrainian law with Energy Community law in Case
ECS-1/12.% That case concerns different rules applicable to the allocation of capacity on
interconnectors depending on the directions of electricity flow. The domestic provisions under
scrutiny in the Opening Letter of Case ECS-1/12 are Article 30(1) of the Electricity Sector Law of
Ukraine, as well as Article 1(1) and 1(12) of the Auction Rules of 2012. In the Opening Letter sent
on 26 February 2013, the Secretariat preliminarily concluded that by establishing a special, non-
market based regime for electricity imports, Article 30(1) Electricity Sector Law of Ukraine and Article
1(1) and 1(12) of the Auction Rules encroach upon Articles 7 and 41 of the Treaty as well as Articles
20(1) and 23(2)(a) of Directive 2003/54/EC, Articles 1, 2(1) and 6(1) of Regulation (EC) 1228/2003
and Section 2.1 of the Congestion Management Guidelines. While this breach has been partially
rectified by the adoption of the new Auction Rules of December 2015, in practice, imports are still
only performed upon approval by the Ministry of Energy and Coal Industry of Ukraine based on
approval of the energy balance.® Therefore, on 14 March 2017, the Secretariat submitted a
Reasoned Request to Ukraine based on the fact that the amendments to the Auction Rules as well
as amendments to Article 30 of the Electricity Sector Law by the Electricity Market Law of 2013 are
not applied and implemented in practice. Finally, on 19 May 2017, the Secretariat submitted a
Reasoned Request to the Ministerial Council requesting a decision that by maintaining and applying
a separate, non-market based regime for electricity imports Ukraine fails to comply with Articles 12(f)
and 32 of Directive 2009/72/EC read in conjunction with Article 7 of the Treaty, Article 16(1) of
Regulation (EC) 714/2009 and Section 2.1 of the Congestion Management Guidelines, as well as
Article 41 of the Treaty.

Allocation of cross-border capacity for transit of electricity has not been subject to Case ECS-1/12.
While under Energy Community rules, allocating capacity for transit would consist of nominating
capacity for import and export at the same time,® in Ukraine transit is considered a separate
category®” to which a procedure and approval different than for export applies. In particular, the
actions of Ukrenergo and its refusals to allocate capacity for the purpose of transit are based on
Ministry’s letter of 2012 and minutes of a meeting from 2014, which are not relevant for the actions
of Ukrenergo concerning export and import, as scrutinized in Case ECS-1/12. Another peculiarity of
the present case concerns the fact that Ukrinterenergo was given the exclusive right to obtain
interconnectors’ capacity for transit.

9 Reasoned Request in Case ECS-1/12, Section IV.2.a., p.15 et seq.

% This has been confirmed also by the Letter from the Ministry of Energy and Coal Industry to the Secretariat, dated 04.04.2017

% Transit of electricity is defined by Article 2(e) of Regulation (EC) 714/2009 as a ,circumstance where a declared export of electricity
occurs and where the nominated path for the transaction involves a country in which neither the dispatch nor the simultaneous
corresponding take-up of the electricity will take place.”

7 The entrustment of Ukrinterenergo with right to access cross-border capacity for the purpose of transit is done with a Ministry’s decision
in the minutes of the meeting of 2014 because the Auction Rules do not govern transit, and such entrustment is done ,for the period until
the issue with transit is settled.”

16



Energy Community

The two cases could not be joined under Article 6 of the Dispute Settlement Rules®® without
expanding the scope of Case ECS 1/12 in excess of what is allowed under the case-law of the Court
of Justice® In exercising its discretion in deciding whether to join the two cases or not,® the
Secretariat decided to pursue the present case separately from Case ECS-1/12.

2. Individual breaches

a. Article 7 of the Treaty and Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC

In the Secretariat’s view, the allocation of interconnection capacity for transit based on a
unilateral administrative action of the Ministry°! fails to respect the principle of third party
access to the transmission network as stipulated by Articles 12(f) and 32(1) of Directive
2009/72/EC. These provisions require that access to the networks is granted without
discrimination and based on published tariffs.

The principle of non-discrimination requires that comparable situations are not treated
differently unless such difference in treatment is objectively justified.1%? As a fundamental
and overriding principle of Energy Community law, it is reflected throughout the acquis
communautaire. Article 7 of the Treaty prohibits any discrimination within the scope of the
Treaty. As “specific expressions of the general principle of equality”,1° the acquis places
further obligations not to discriminate on both the transmission system operator and on the
State.'%* In the present case, discrimination occurs in two instances:

Firstly, allocation of cross-border capacity for export is performed by Ukrenergo under the
Auction Rules of 2017. On the other hand, allocation of electricity for import is performed
subject to approval by the Ministry of Energy and Coal Industry and only in case the
electricity balance requires import of electricity for satisfying the domestic demand, thus
excluding allocation of cross-border capacity for commercial imports.1% This amounts to
discrimination which forms the subject-matter of Case ECS-1/12. Similarly, allocation of
cross-border capacity for transit of electricity is only performed by the State-owned
undertaking Ukrinterenergo without performing auctions, because this is the only

% Article 6 Dispute Settlement Procedure reads: “If several pending cases concern the same subject matter, they may be consolidated
and processed under the same case number.”

% The Opening Letter ,delimits the subject-matter of the dispute, so that it cannot thereafter be extended, ... the reasoned opinion and the
proceedings brought by the Commission must be based on the same complaints as those set out in the letter of formal notice initiating
the pre-litigation procedure.“, C-51/83 Commission v Italy, [1984] ECR, paras.4-5; Case C 191/95 Commission v Germany [1998] ECR |
5449, para. 55, Case C 422/05 Commission v Belgium [2007] ECR | 0000, para. 25; Case C 186/06, Commission v. Spain, (2007) I-
12093, para. 15.

100 Joined Cases 209/78 and 218/78, Heintz van Landewyck SARL and others (FEDETAB) v Commission of the European Communities,
[1980] ECR 3125, paras 29 and 32

101 | egal value of the minutes of the meeting of 2014, as an administrative act, has been confirmed by the highest court of Ukraine, as
well as by the Ministry in its Reply to the Secretariat in a letter dated 04.04.2017.

102 C-17/03 Vereniging voor Energie, Milieu en Water (VEMW) [2005] ECR 1-4983, para. 48.

103 Case C-17/03 VEMW [2005] ECR 1-4983, para. 47.

104 Case C-17/03 VEMW [2005] ECR 1-4983, paras. 35 and 36.

195 Despite the changes in the applicable legal framework, in practice such approval is still required. See Reasoned Opinion in Case ECS-
1/12, p.18, para.102. See also Ministry’s Letter to the Secretariat dated 04.04.2017
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undertaking entrusted to execute its contracts with foreign undertakings for the purpose of
transit of electricity, and Ukrenergo is tasked to accept only its requests for interconnectors’
capacity for transit. Based on the Ministry’s decision (contained in the minutes of the meeting
of 2014), Ukrenergo thus applies different procedure for allocating cross-border’s capacity
for transit than for export. Allocation of cross-border capacity is performed through different
procedures based on the directions of the flow of electricity. While for export Ukreenro holds
auctions as market-based procedures and accepts bids from different undertakings, for
transit, Ukrenergo applies a non-market based procedures. According to the case law of the
Court of Justice, “elements which characterize the comparability of different situations must
be assessed in the light of the subject matter and purpose of the Community act which
makes the distinction in question.“1%¢ As explained above, Energy Community law considers
the flow of electricity, irrespective of the direction (import, export or transit), as a flow of
electricity crossing borders (interconnectors) between two Parties of the Treaty. Therefore,
energy undertakings applying for using the interconnector capacity must be treated equally
irrespective of the direction and the flow of electricity.

Secondly, the procedure for allocating interconnector capacities for the purpose of transit in Ukraine
is in itself discriminatory. The decision taken in the form of minutes of a meeting held in the Ministry
to Ukrinterenergo constitute preferential access to interconnectors’ capacity in Ukraine granted to
that company. The Court of Justice of the European Union, whose case law is the point of reference
for the interpretation of Energy Community law under Article 94 of the Treaty, held in a judgment
concerning preferential capacity allocation on electricity interconnectors that such priority access
amounts to different treatment, and that such treatment could not be justified on account of the
underlying long-term electricity supply contracts concluded in performing a public service
obligation.'°” According to the Court of Justice, reserving capacity to the benefit of certain system
users deprives all other actual or potential system users of the possibility to access the network for
that particular capacity. It thus puts them at significant disadvantage in comparison to the
undertakings benefiting from the preferential access to the system. Maintaining in practice a
procedure under which the available interconnector capacity necessary for transit of electricity is
allocated to only one system user, Ukrinterenergo, encroaches upon the non-discriminatory principle
as it treats that particular system user differently in conferring it an advantage to the detriment of all
other actual or potential users.

Both instances result in a breach of Energy Community law, namely Article 7 of the Treaty;
Article 3(1) of Directive 2009/72/EC which requires Contracting Parties not to discriminate
between electricity undertakings as regards either rights or obligations; Article 32(1) of
Directive 2009/72/EC which requires them to ensure access to the transmission system for
all third parties in an objective manner and without discrimination; Article 12(f) Directive
2009/72/EC according to which the transmission system operator is responsible for ensuring
non-discrimination as between system users or classes of system users, particularly in favor

196 Case C-127/07 Société Arcelor Atlantique et Lorraine and Others v. Premier minister, ECLI: EU: C: 2008:728, para.26.
107 Case C-17/03 VEMW [2005] ECR 1-4983, paras. 50-56.
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of its related undertakings. Under Article 3(2) of the Dispute Settlement Rules a violation of
Energy Community law by Ukrenergo is attributable to Ukraine as a Contracting Party.

Consequently, the Secretariat concludes at this point that Ukraine has failed to comply with its
obligations under Article 7 of the Treaty as well as Articles 3(1), 12(f) and 32(1) of Directive
2009/72/EC.

Within the scope of Directive 32(1) of Directive 2009/72/EC, Article 3(14) of that Directive provides
a possibility for derogation from Article 32(1) of Directive 2009/72/EC1° "insofar as [its] application
would obstruct the performance, in law or in fact, of the obligations imposed on electricity
undertakings in the general economic interest and insofar as the development of trade would not be
affected to such an extent as would be contrary to the interests of the Energy Community.” In order
to be justifiable, any such obligation imposed in the general economic interest would also need to
comply with Article 3(2) of Directive 2009/72/EC. In particular, any such obligation “shall be clearly
defined, transparent, non-discriminatory,'®® verifiable and shall guarantee equality of access for EU
electricity companies to national consumers....”, and would have to comply with the limits of the
principle of proportionality. The latter requires priority capacity allocation to be suitable to achieve
the public service objective in question, and not go beyond what is necessary to achieve that
objective. Furthermore, the Court of Justice emphasised in its VEMW judgment that the effect of a
discriminatory measure such as priority capacity allocation would significantly imperil and even block
the access of new operators to the market, and protect the position of companies in the situation of
Ukrinterenergo against competition. Granting priority access to transmission capacity thus
jeopardises “contrary to the objective of the Directive, the transition from a monopolistic and
compartmentalised market in electricity to one that is open and competitive.” 11° Moreover, the
Secretariat has serious doubts that minutes of a meeting held in the Ministry of Energy and Coal
Industry could serve as a lawful basis for the imposition of any public service obligation to
Ukrinterenergo for performing transit of electricity. In any event, it is for the Contracting Party
concerned to not only invoke and sustain possible justification grounds for a discriminatory priority
access scheme such as the one at issue, but also to show that all conditions required — in particular
those set by Articles 3(14) and 3(2) of Directive 2009/72/EC — are fulfilled.

b. Article 16(1) of Requlation (EC) 714/2009 and Section 2.1. of the Congestion Management
Guidelines

Article 16(1) of Regulation (EC) 714/2009 requires that network congestion problems are addressed
with non-discriminatory, market-based solutions which give efficient economic signals to the market
participants and transmission system operators. In addition, Section 2.1 of the Congestion
Management Guidelines specifies that congestion management methods shall be market-based and
capacity shall be allocated only by means of explicit (capacity) or implicit (capacity and energy)
auctions.

108 But not Article 12(f) of Directive 2009/72/EC.

1% The Secretariat submits that, in the context of the present case, this criterion relates to how the wholesale public supplier and the retail
public supplier, benefiting from preferential treatment, were assigned their respective functions.

110 Case C-17/03 VEMW [2005] ECR 1-4983, para. 62.
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According to its Article 1, Regulation (EC) 714/2009 aims at setting fair rules for the allocation of
available capacities of interconnections between national transmission systems, in line with objective
of establishing a harmonised framework for cross-border exchanges of electricity. Article 2(1) of
Regulation (EC) 714/2009 defines interconnector as “a transmission line which crosses or spans a
border between” two Member States. When Regulation (EC) 714/2009 was adapted in line with
Article 24 of the Treaty, and adopted as Energy Community law, the notion of Interconnectors in
Article 1 was defined as transmission lines or pipelines crossing a border between Contracting
Parties.!!! This excludes interconnectors between Contracting Parties and Member States, and thus
all cross-border transactions from/to and via Ukraine (Burshtyn island) with EU Member States.

However, on 23 September 2014, the Ministerial Council adopted a legally binding!? Interpretation
under Article 94 of the Treaty!!® in which it explained “that the different treatment of interconnections,
cross-border flows, transactions or network capacities, depending on whether the border to be
crossed is situated between two Member States of the European Union, two Contracting Parties or
an EU Member State and a Contracting Party, frustrates the very idea of a single regulatory space
for Network Energy and leads to barriers of trade”. Article 1 of the Interpretation stipulates that

.In any legal act of the Energy Community incorporating European Union legislation, any
reference to

- energy flows, imports and exports as well as commercial and balancing transactions;
- network capacity;
- existing or new gas and electricity infrastructure (including interconnections and interconnectors)

crossing borders, zones, entry-exit or control areas between Parties and integrating the
Contracting Party/Contracting Parties with the EU internal energy market, shall be treated in
the same way and be subject to the same provisions as the respective flows, imports,
exports, transactions, capacities and infrastructure between Contracting Parties under
Energy Community law.“ [emphasis added]

Consequently, the definition of ,interconnector® from Article 2(1) of the Regulation (EC)
714/2009 must be understood as ,a transmission line which crosses or spans a border
between Parties to the Treaty and which connects the national transmission systems of
the Parties to the Treaty.”114

As described above, the Electricity Sector Law of 1998,'° as well as Article 1(1) of the Auction Rules
of 2017 stipulate that the auctions are to be held for access to cross-border capacity for export and/or
import of electricity. The Electricity Sector Law and the Auction Rules do not govern the transit of
electricity or the allocation of cross-border capacity at interconnectors for the purpose of transit as a

11 Article 2(1) Regulation (EC) 714/2009 as adapted by Ministerial Council Decision No 2011/02/MC-EnC based on Article 4(1)a) of
Ministerial Council Decision No 2011/02/MC-EnC: ‘the term ‘Member States’ shall be replaced by ‘Contracting Parties.”

112 Article VIII(4), Energy Community Ministerial Council Internal Rules of Procedure, Amended by Article 1 of the Procedural Act
2015/02/MC-EnC of 16 October 2015 amending Procedural Act No. 2006/01/MC-EnC.

113 Emphasis added. See: Ministerial Council, Interpretation under Article 94 of the Treaty No 2014/01/MC-EnG, 23.09.2014.

114 Emphasis added. Parties to the Treaty meaning: between Contracting Parties and between Contracting Parties and Member States.
115 Article 30(1) Electricity Sector Law of Ukraine.
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separate category. As explained above, such a separate norm is not required under Energy
Community law.

For the transit of electricity, as detailed above, the Ministry of Energy and Coal Industry of Ukraine
is tasked to give an approval. Based on a letter from the Ministry addressed to Ukrenergo and the
minutes of the meeting from 2014, the latter does not allow private parties‘ access to interconnectors
and prevents participation to auctions for cross-border capacity to energy undertakings without
Ministry’s approval. To require a unilateral administrative decision by a Ministry as a basis for the
allocation of interconnectors, and not via competitive procedures such as explicit or implicit auctions,
amounts to maintaining a non-market based method for capacity allocation that does not give
efficient economic signals to the market participants and transmission system operators. It thus fails
to comply with Article 16(1) of the Regulation (EC) 714/2009 and Section 2.1 of the Congestion
Management Guidelines.

c. Article 41 of the Treaty

The prohibition of measures having an effect equivalent to a quantitative restriction, laid
down in Article 41 of the Treaty, conflicts with any rule or measure enacted by a Party
capable of directly or indirectly, actually or potentially, hindering trade among the Parties.6
Measures requiring prior authorization, '’ even as a pure formality, ' have been
considered by the Court of Justice of the European Union as measures having equivalent
effect to import restrictions. Making the transit of electricity depending on prior approval by
the Ministry makes the transit of electricity in Ukraine more difficult than purely domestic
supply and thus constitutes a measure prohibited by Article 41 of the Treaty in principle.
Already in the early years of liberalization of the EU energy markets, the Court has also held
that even though monopolies are not illegal per se they could be required to be abolished!*®
if restricting free movement of goods unless such restrictions could be justified for provision
of services of general economic interest, under Article 106(2) TFEU corresponding to Article
19 of the Treaty.'?° As a matter of fact, the requirement for Ministry‘s approval excludes the
possibility of any system user from one Party of the Energy Community Treaty to sell
electricity to customers in another Party via Ukraine.

According to the Court fo Justice case law, it is incumbent on Ukraine to show that their
rules fulfill the conditions for application of the derogating rules in Article 41(2) of the Treaty
or legitimate reasons in the general interest.?! This corresponds to the second sentence of

116 Case 8/74 Procureur du Roi v Dassonville [1974] ECR 837, para. 5.

117 Case C-434/04 Ahokainen and Leppik [2006] ECR 1-09171, para.21, 31, 35; Case C-170/04 Rosengren and Others, [2007] ECR I-
0407, paras. 17, 18, 25, 38, 50; Case C-254/98 TK-Heimdienst, [2000] ECR 1-00151, para.26; Case C-389/96 Aher-Waggon v
Bundesrepublik Deutschland, [1998] ECR 1-04473, para. 20.

118 C-54/05 Commission of the European Communities v Republic of Finland, [2007] ECR I- 02473, para.32; Case C-150/11 Commission
v Belgium, [2012] ECLI:EU:C:2012:539, para.51; Case C-443/10 Bonnarde [2011] ECR 1-09327. para.26-30.

119 Case C-393/92 Gemeente Almelo and others v Energiebedrijf 1Jsselmij [1994] ECR 1-01477.

120 See the energy monopolies cases: Case C-157/94, Commission v The Netherlands (1997) ECR 1-5699; Case C-158/94, Commission
v ltaly (1997) ECR 1-5789; Case C-159/94, Commission v France (1997) ECR 1-5815 and Case C-160/94, Commission v Spain (1997)
ECR 1-5851.

121 Case C-159/94 Commission v France [1997] ECR 1-5815, para. 94.
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Article 4 of the Rules of Procedure for Dispute Settlement whereby “where, however, a Party
invokes an exemption to a rule or general principle of Energy Community law, it is incumbent
upon the Party concerned to prove that the requirements for such exemption are fulfilled.”

d. Article 19 Reqgulation (EC) 714/2009

Under Article 19 of Regulation (EC) 714/2009, the national regulatory authority has an obligation to
ensure compliance with that Regulation, including its Congestion Management Guidelines. NEURC
has not taken later any effective remedial action to ensure compliance of the implementation of the
Auction Rules by Ukrenergo with the acquis communautaire. Therefore, the Secretariat must
conclude at this point that Ukraine has failed to fulfil its obligation under Article 19 of the Regulation
(EC) 714/200 by the failure to remedy the violation of the infringed articles of the acquis. Under
Article 2(2) of the Dispute Settlement Rules, a violation of Energy Community law by public
authorities such as NEURC is attributable to Ukraine as a Contracting Party to the Treaty.

V. Conclusion

Under the Dispute Settlement Procedures, the Secretariat may initiate a preliminary procedure
against a Party before seeking a decision by the Ministerial Council under Article 91 of the Treaty.
According to Article 13 of these rules, such a procedure is initiated by way of an Opening Letter.

It follows from the assessment above that, Ukraine failed to comply with its obligations under the
Treaty related to non-discriminatory and market based allocation of cross-border capacity, in
particular Articles 7 and 41 of the Treaty, Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC and
Articles 16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 of the Congestion
Management Guidelines.

In accordance with Article 13 of the Dispute Settlement Procedures, Ukraine is requested to submit
its observations on the points of fact and of law raised in this letter within two months, i.e. by

24 July 2017.
to the Secretariat.

It is recalled that, according to Article 11(2) of the Dispute Settlement Procedures, the purpose of
the procedure hereby initiated is to establish the factual and legal background of the case, and to
give the Party concerned ample opportunity to be heard. In this respect, the preliminary procedure
shall enable the Ukraine to comply of its own accord with the requirements of the Treaty or, if
appropriate, justify its position. In the latter case, the Republic of Serbia is invited to provide the
Secretariat with all factual and legal information relevant to the case at hand.
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Should Ukraine wish to comply with the Treaty, the Secretariat, acting under Article 67 of the Treaty,
is prepared to help in rectifying the identified cases of non-compliance and providing concrete
assistance.

Vienna, 24 May 2017

Janez Kopa¢ Dirk Buschle
Director Deputy Director/Legal Counsel
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Annex 9b/15th MC/15-11-2017
(Reply by CP after expiry of deadline)

MIHICTEPCTBO | MINISTRY OF ENERGY

EHEPI"ETHKH._TA | AND
BYTLIILHOI COAL INDUSTRY OF
NPOMMCJIOBOCTI UKRAINE
YKPATHU Ten.:00(38)044-206-3844, $.:531-36-92
-mail: kanc@mev.energy.gov.ua,
Byn. Xpematuk 30, E-mat o 30 Khreshchatyk,
m.Kuiz, 01601, Ypaina i gtﬁ’;ﬁ%?'ﬁ‘ﬁ‘;‘;;a Kyiv, 01601, Ukraine
Ne

IManosuuii nane Konave,

Kopuctyiodnck 1i€lo Haronowm, MIiHICTEPCTBO €HEPreTHKH Ta BYTiNBHOI
MPOMHCIIOBOCTI Ykpainn IIOHOBITIOE Cexperapiaty Enepretuanoro
CrisropapHcTBa 3alleBHEHHS Y CBOIY BUCOKiH 110Ba3i Ta NOBiZOMIISIE.

MineHepropyriis  onpamoBaigo auctd Cekperapiaty ExepreTnyHoro
CuoiroBapuctBa Big 19 TpaBus 2017 poxy Ta Bim 24 tpaBHa 2017 poky
- Ne UA/MIN/jko/10/24-05-2017 mogo cnpaB ECS-1/12 ta ECS-8/15 ta Hagae
indopmariro moxo BIpoBamKeHHs pedopM B chepi eleKTpoeHepreTHKH B YKpaini
Ta pO3’fCHEHHS IIOAO IMIIOPTY Ta €KCIOPTY ENeKTPHYHOI eHeprii, a TakKox
JOCTYIy JO IIPOIYCKHOI CIPOMOXHOCTI MDKJCPXaBHUX IEpeTHHIB AJA
3[iliCHEeHHS TPaH3UTY eJeKTPUYHOI eHepril.

CrooniBaemocs Ha Bairy rmiaTpuMKy Ta mWiiiHy cliiBmpaio.

3 moBarow

Hepmnii 3actynank MinicTpa T'amuna Kapn

Horo BHCOKONOBAXKHOCTI
AnpexTopy Cexperapiary
Eneprernunoro CnisroBapHcrsa

Snesy Konauy

M. Bigeun

Jomarox: na ) apx. B 1 mpuM.

MinlcTepeTBo eHepreTUkH Ta BYTINBHOT
M2 npomucnosocT YkpalHu

Ne(Q2/48-8667 Bit] 2Sii39.
il

AT

@
—
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Hoparox mo mucta MineHeprosyTinns
BiR Ne

Indopmanin Mineneproeyrinas crocosno cnpag ECS-1/12 ta ECS-8/15
{0A0 BIOpoBaxKeHHs pedopm B cdepi eekTpoenepreTuxy B YKpaini Ta
PO3’SICHEHHS W00 iIMIIOPTY Ta eKCNOPTY eJIEKTPHUHOT eHepril, 2 TAKORK

AOCTYmy A0 NPONYCKHOI CIPOMOKHOCTI MKAEP/KaAaBHUX NEPETHHIB ISt
3AiHCHENHS TPAH3NUTY €JIEKTPHYUHOI eHeprii

MiHeHeproByrinmsa, B MeXax KOMIETEHNil, OMNpaIoBalo mHeperiK
JOXYMEHTIB, siki HeoOXimHi ans sakpurrst cupasu ECS-1/12 1a copasn ECS-8/15
Ta iHQOpMye moOm0 peamizauii HomoxeHs 3akoHy YxpaiHu «IIpo punHOK
CICKTPUYHOI eHeprii», AKHH iMINleMeHTye NpaBHIA TPETHOrO €HEPreTHYHOTO
HaKeTy.

3axoH Ykpainu «IIpo pHHOK eIeKTpHYHO! eHeprii» mpuitHATHI BepxoBHOIO
Panoro Ykpainu 13.04.2017 No 2019-19 Tta nabpas yunsocTi 11.07.2017.

19 munust 2017 poxy na 3acimamni KaGinery Minictpip Yxpaimn 6ymo
cxpaneHo Ilnan opranizanii MiATOTOBKH IpOEKTiB axTiB, HeOOXigHHX IS
3abesnedenHs peanizanii 3akoHy Ykpainu Bix 13 xBitHa 2017 poxy Ne 2019-VIII
«IIpo pHHOX eTeKTPHYHOI eHepriiy.

3rizHo 3 nonoxeHnsM 3axoHy Ykpainu «IIpo pUHOK eNmeKTpHYHOL eHeprii»
AT «HEK «YKpeHepro» y WIECTUMICSYHMHA CTPOK 3 JHS HabpaHHS YHHHOCTI
3axkony (mo 11.12.2017) HeobximHo po3poGHTH Ta NMOHATH Ha 3aTBEpKEHHSA
HKPEKII npoexru Ilpapun pumky, Komexcy cuctemu nepenaui, Kogexcy
KoMepuiiHoro 06Ky, Ilpasun yrpaeninus oomexennsamu ta Ilopsaaxy posnozinty
MPOIyCKHOI ~CIPOMOXHOCTI MDKHEPXaBHHMX ENEeKTPUYHHX Mepex Ta iHui
JOKYMEHTH BTOPHHHOTO 3aKOHOJAaBCTBA.

3a pesynsTaramu Bimkpuroro 3sacimamns HKPEKII (mporokon Ne 71
Big 10.08.2017) Gyno ysrojpxkeHO rpadix mMinroTOBKH IIPOEKTIB HOPMATHBHO-
NPaBOBHX A4KTIB HAa BHMKOHAHHA 3aKoHY YKpaiHH «Hpo PHHOK eNneKTpUYIHOL
€Heprii», TOTPUMAaHH TEPMiHiB SKOI0 € 0GOB’I3KOBUM 3a pillleHHaM Komicii.

Creuianicramn I «HEK «YxpeHepro» Hapasi NpOBOAHTBCS aKTHBHA
pobora mono (GiHAILHOTO OMpAIIOBAaHHS 3a3HAYEHMX HPOEKTIB AOKYMEHTIB,
3oxpema no HKPEKII nanpasneHo npoekTy HACTYIIHHX HOKYMEHTIB:

- IlpaBuna ynpaeniHHS OOMEXEGHHAMHM Ta NOPANOK PO3MOLLY NPOYCKHOI
CIIPOMOXHOCTI MDKAEPKaBHUX MepeTHHIB (ucT Bix 17.08.2017 Ne 01/9083);

- Meromuka BU3HaYeHHA JOCTYNHOI NIPOIYCKHOI CIIPOMOMHOCTI MDKIEPKABHAX
ENEKTPHIHUX Mepesk (oueT Bix 21.08.2017 Ne 01/9243);

- MexaHi3M (YHKIIOHYBaHHS HOBOI MO/eNi PHHKY €JleKTpH4HOT eHeprii Yxpaium
(amcr Bim 18.08.2017 Ne 01/9139)

M1 «<HEK «Ykpenepro» mucroM Bixg 01.06.2017 Ne 01/5990 nampasuio Ha
anpecy HKPEKII npoextn Kogmekcy cucremu mepenadi, Komekcy koMepuifieoro
obrixy Ta ITpapun puHKY enekTpuuHoi eweprii. Hapasi, crinbHo i3 creriamicTamu
HKPEKII npoBomutees (QiHanbHe HOOMPAIOBAHHS —3a3HAYEHHX INPOSKTIB
HOPMaTHBHO-TIPABOBHX aKTiB.

Binnmosinyo no monoxens 3akoHy VYkpainm «IIpo PHHOX eNeKTPHIHOL
GHEpPril»  ayKuioHM 3 pO3NOAiLy BUNBHOI  OpPOMYCKHOI  CIPOMOXHOCTI
MIKIEPXaBHUX MEPeTHHIB i3 3aCTOCYBaHHAM HOIOXKEHD craTeit 38-41, 42 1poro
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3aKoHY IPOBOISTHECA 3 BIANIOBIAHHX AaT, BUSHAYCHHX PerynstopoM, ane He
MisHIlE  AyKUiOHiB 3  pO3mOLiny BiNBHOI  HPONYCKHO!  CIIPOMOXKHOCTI
MDKIepXKaBHMX NepeTrHiB Ha 2019 pixk.

Ho wi€i maTte aykilioHHM 3 pO3MOJiNY BUTBHO! MPOMYCKHOI CIPOMOXKHOCTI
MIXKIEpPXKaBHHAX MEPETHHIB IPOBOAATECS BiANOBIAHO IO MOPAAKY, 3aTBEPIKEHOTO
Perynaropom.

IIo enpaei ECS-1/12:

a) Pizanuii nigxia go iMnopry Ta ekcnopTy eNeKTPHYHOT eHeprii.

) IMIopr Ta eXcIopT enekTpHYHOi eHeprii B YkpaiHi.

IlounHaroyn 3 MicA4HOro aykuiony Ha uepseds 2017 poky,
NpOBENEHOr0 Ha eNeKTPOHHIH aykuioHHi# mnmatdopwmi, HOIT «HEK
«YKpPEHEpPro» po3noAinsde | po3mominATiMe B MaWGyTHLOMY [POMYCKHY
CIPOMOXKHICTE MDKIEPXXaBHHX eNeKTPHYHHX MepeXk VYKpalHH B HaIpaMKy
IMIIOpPTY.

Ilpononyemo  Cekperapiary Enepreruunoro CnisroBapucTsa 3HSTH
3a3HaYeHe NMUTAHHA 13 THX, SKi TOpyIIeH] MpoTH YKpaiHu 1o uil crpasi.

II) Ilopymenus crarri 41 JloroBopy (3anexHicTh iMIOPTY eNeKTpHHHOT
eHeprii Bin no3soay MinicTepcTsa).

Bignosinno mo pmirodoro 3akoHomaBcTBa YKpaiHM TOBHME  odcar
IMIIOPTOBAHOI efeKTPHYHOI eHeprii noBuHeH GyTH npogaHuif B ONTOBUH PHHOK
enextpuunol emeprii (Il «EmepropuHok»). s 3gilficHeHHs mpomaxy
CIIEKTPUYHOI eHeprii B yMOBaxX JAilOuMX MpaBHI PMHKY HeobGXigHa BU3HAYeHA
perynaropom (HKPEKII) nina, no skiif JIT «Exepropunok» Mae npuabaTn wio
eJIEKTPOEHEPTIIO.

OTxe Y¥HHEM 3aKOHOARBCTBOM YKpaiHW IepenbaueHo, IO iMIOPTOBAaHA
eleKTpoeHepria  Kymnyerscss  JIII «EHepropuHOK» 3a UiHOWO, SIKA OKPEMO
BcraHoBIOETECT HKPEKII. CranoM Ha ceoromui_incytHs susHayeHa HKPEKII
UiHa nponaxy Takoi enextpuuHoi eHeprii B OPE. MiuictepcTBo eHeprernxu Ta
BYIUIbHOI NPOMHCNIOBOCTI YKpaiHu He Nepeadayano B HPOTHO3HOMY 6asaHci
eJIeKTPHYHO! €Heprii IMIIOPT eleKTPUYHOI eHeprii, TOMY IO IIOKPUTTS IOIHTY Ha
eJIeKTPUYHY €HEpriio B YKpaiHi Ta eKCHOpT 3a0e3MeuyeThCs eHeproreHepyoIHMH
MOTYXHOCTAMHU KpalHH.

Takox indopmyemo, 1o BiamoBigHo Jo 3akoHy Ykpainu «IIpo pHHOK
eNeKTPUYHOI €HEPril» MiCMA 3aIpoBaJ)KEHHA HOBOTO PHHKY €NEKTPUYHOI eHeprii
JaHe MUTaHHsA Oyne 3HATE.

6) OOmexeHHsi JAOCTYNY [0 MiXKAEePKABHHX €NEeKTPHYHHX
Mepex A7 eKcIopTy.

I) OfmexeHHs KaTeropiii YYaCHUKIB ayKILOHIB 3 PO3MOALTY IPONYCKHOT
CIIPOMOYKHOCTI MIDKAEPIKABHIX eNeKTPHYHHX MEPEX.

Crarrero 30 3akony VYkpaiaum «IIpo enexkTpoeHepreTuky» O6yio
BH3HAYEHO, INO JNOCTYIO [0 MPOIYCKHOI CIPOMOMXKHOCTI MiXAepxaBHUX
CIEKTPHYHHX MEpEX 3 MeTOolo 3IiHCHeHHs omepallii 3 excrmopry Tta’abo
IMIIOpTY eNeKTPHYHOI eHeprii MAalTh CHEProNMOCTAYANLHHKM, SKi € WieHaMH
OIITOBOI'0 PHUHKY €JIEKTPHYHOI eHeprii YKpaiHu, MaloTh JIilleH3i0 Ha 3MiHCHEeHHS
JIAIBHOCTI 3 IOCTAdaHHS ENeKTPUYHOI eHepril Ta He MAaloTh NPOCTPOYESHOI
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3a00proBanoCTi 3a eJNEKTPHYHY €HEpriio, 3aKyIJeHY Ha OITOBOMY PHHKY
€JIEKTPUYHOI eHeprii Y KpaiHuy.

3asHadeHi BuUMorH Oynu BinoSpaxeni i y mirouomy ITopsiaky IpoBenzHHA
€JICKTPOHHHMX ayKilioHiB (naxni - [Topamok).

Bpaxosywouu, mo B 3axkoHi Ykpainm «[Ilpo puHOK eneKTpHiIHOI
€Heprii», 3a3HayeHi BUMOIH U YYACHMKIB ayKuiony sigcytmi, JI1 «HEK
«YKpeHepro» iHiIlilOBaTHME BHECEHHS BLUIOBIAHMX 3MiH go [lopaaxy mnpu
NepuIoMy pO3IIAfl 3ayBaKeHL Ta IIPOIO3HUIN MO HBOrO, fAKi, 3TIAHO 3
npoToKoNbHUM pimenHsM HKPEKIT six 09.02.2017, posrasgaTHMyThCA
yepe3 Micalb Iicad BBEIEHHSA eJEeKTPOHHO! ayKuioHHOI IUIaThopMH B
IIPOMHCIOBY €KCIUIYATALlilo.

IT) HasigHicTh yXBaJIeHMX JOTOBODPIB KyHiBNi/ MOCTAYAHHI K OAHA 3
BMMOr JUIA y4YacTi y mpoleiaypax Ppo3HOAiay NPONYCKHOI CIPOMOMXKHOCTI
MIKJ(EPXKaBHUX €IEKTPUYHHX MEPEK.

3asHadeHa BUMora Oyna ycyHyTa B gitouomy ITopsaaxy.

I11) Hacnigky HeBiANMOBIAHOCTI KpHUTEPisM OTpHMAaHHI CTATYCY YY4aCHHKA
PO3MOJLILY T2 BTPATH peecTpallii SK yYacHWKA PO3MOMiY.

Bpaxosytoun, mo B 3axoHi YkpaiHu «lIpo pWHOK eIeKTpHIHOI
€HEPTii», Moao o000B'S3KOBOro BHKOPHUCTAHHA HalyToi B pe3yibTaTi piduHOro
ayKLUioHY NpPONYCKHOI CHPOMOXHOCTI Ha piBHI He MeHme Hix Ha 70%
BincyTHs, Al «HEK «Ykperepro» iHilliloBATHME BHECEHHS BiANOBIIHHX 3MiH
1o Ilopaaky mpy nepImoMy po3srisil 3ayBaXKeHb Ta IPOTIO3HITIH 10 HEOTO.

ITloxo aHyIIOBaHHA peecTpallil ydacHHKa pO3MOAUIEHHS B pa3i HellogaHHs
KOIHOI IIIHOBOI 3asBKH IIPOTATOM KalleHIaPHOTO POKY, 3a3HAYAEMO, IO 3a3HaYeHa
BAMmora He € mpuHimnoepow and JIT «HEK «Yxpenepro» ta BoHa Moxe OyTu
TAKOX YCYHYTa IpPH INepIIOMY poO3risii LOZaTKOBHX 3ayBaXeHb Ta
npono3unii no Ilopsaxy.

Ilo cnpagi ECS-08/15:

ID IMopymennst crateft 1 Ta 2(1) Pernamenty (CC) 1228/2003
BHKOPHUCTAHHA PI3HMX IPONENYP PO3MOMiTY JUIA eKCIIOPTY, IMIIOPTY Ta TPaH3MUTY
€IIEKTPOEHEPTii).

ITounnaroun 3 MicAg4HoOro aykuioHy Ha 4epBeds 2017 poky,
NMpOBEJEHOTO0 Ha eJeKTPpOHHIH aykuiondiit mnmardopmi, HAIT «HEK
«YKpeHepro» po3IOoXiNde 1 pO3MOALIATHME B MaHOYTHROMY IpPOHMYCKHY
CIPOMOHICTh MDK/IEPXKABHHX eIEKTPHYHHX MepeX VYKpalHH B HAIPIMKY
IMIIOpPTY.

OCKiJIBKH TIOPSIIKOM HPOBEACHHS eeKTPOHHUX ayKIIOHIB 3 pO3MOAiIEHHS
IOPOMYCKHOI  COPOMOXKHOCTI ~MDKIEPXKaBHHX  €NeKTPHUYHHX Mepexk, gKui
sateep/oKeHni  1ocraHoBoro HICPEKII Bim 12.02.2015 poxy Ne 176, He
nepenbayeHU MeXaHI3M DO3MOJIINEHHS AOCTYNY JIO TPOITYCKHOI CIIPOMOXHOCTI
MDKIEp)KaBHUX €NeKTPHYHHX Mepexx ANs 3HiHCHEeHHs TPaH3WTY eNleKTpOeHEpril,
Ha paHui yac JI1 «HEK «Ykpenepro» kepyeThes pilleHHIM MiHeHeproByriing
YkpalHH, BINIOBIAHO [HO SKOTO YCS HEBHKOPHCTaHA YYACHUKAMHE pPHHKY
IPOIYyCKHa COpPOMOXHICTs HagaeThes I3[ «YkpinTepeHepro» s 3MiHCHEHHS
TPaH3UTHUX oOlepaniifi 3 METOI MAaKCHMallbHOT'O BHKOPHCTAHHS MPOIYCKHOI
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CIPOMOKHOCTI.

1IuTaHHs po3LOALTy MPOMmyCKHOT CIIPOMOXXHOCTI ISt 3AIHCHEHHS TpaH3uTy
eIIEKTPOeHeprii  obroBoproBanocs nig wac Hapajy, sKa Oyna IpoBejeHA B
M. Binens (Asctpis) 18.07.2017 poxy 3 npencraBHukamMu  Cekperapiaty
Euepreruynoro CrisroBapucrsa. Excnepru Enepreruunoro Cnisrosapucrsa
BII3HAYHMIIH, IO PO3TOJIT IPOIYCKHOT CIIPOMOXCHOCTI MIKAEPIKABHHX NepeTHHIB
CIILJ 3iHCHIOBATH 38 PUHKOBMMH IIPUHIANAMY Ha OCHOBI ayKIIOHIB, y TOMY YHCII
1 TPaH3HT eJleKTpOeHeprii, a Takox icHye moTpeba B NPHHHATTI YKpaiHCBEOO
CTOPOHOIO  BINNOBIZAHOTO DillleHHs!, $KE MNO3BOIMTH IPOBOJKUTH po3nonin
NPONYCKHOI CIIPOMOXHOCTI JUIsi TPaH3MTy eJIeKTpOeHeprii 3a PYHKOBHMH
TMIPUHLUIIAMH Ha OCHOBI ayKiliOHiB.

Takox, Cekperapiar Emnepreruqnoro CriiBropapucTBa BKa3aB Ha
NONUIBHICTS Haf@HHA TOCTAaYalbHUKY MOXUIIMBOCTI BHKOPHCTOBYBATH IIPaBO Ha
JOCTYIl 0 MPOILYCKHOI CIIPOMOXKHOCTI MDXKIEPIKaBHUX [ICPETHHIB IS 3HidCHEHHS
TPaH3HTY Y pasi HassBHOCTI Y HbOTO Bi/IIOBIAHUX MpaB MIs 3AiHCHEHHS IMIIOPTY Ta
eKCIIOPTYy eNeKTPOeHepril.

HAII «<HEK «Ykperepro» BpaxyBaio 3asHadeHy nporosuiito CekperapiaTy
Np¥ MiACOTOBUI TIpoeKTy IIpaBHn yNpaBiiHHA OOGMEXEHHAMM T4 MOPIAKY
PO3MOALNY TPOIYCKHOI CIPOMOXKHOCTI MIKIEPKABHUX NMEPETHHIB, HAIPABICHOTO
no HKPEKII muctom Big 17.08.2017 Ne 01/9083.
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Dear Mr. Kopaé,

Taking this opportunity, the Ministry of Energy and Coal Industry of Ukraine
will renew the Energy Community Secretariat's assurances in its high regard and
inform.

The Ministry of Energy and Coal worked on letters from the Energy
Community Secretariat dated May 19, 2017 and May 24, 2017, UA / MIN / jko / 10/
24-05-2017 concerning ECS-1/12 and ECS-8/15 cases, and provides information on
the implementation of reforms in the field of electricity in Ukraine and clarification
on the import and export of electric energy, as well as access to the throughput of
intergovernmental crossings for the transit of electric energy.

We look forward to your support and fruitful cooperation.

Kind regards,

First Deputy Minister Halyna Karp

To the attention of
Janez Kopac
Director of the Energy Community Secretariat

Vienna
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Information regarding Ministry of Energy and Coal industry of Ukraine Affairs
ECS-1/12 and ECS-8/15 on the implementation of reforms in the electricity
sector in Ukraine and clarification on the import and export of electricity, as
well as access to transmission capacity interstate crossings for transit of
electricity

Ministry of Energy and Coal industry of Ukraine, within the competence
worked out a list of documents required for closing the case ECS-1/12 and the case
ECS-8/15 and informs on realization of the Law of Ukraine "On Electricity Market",
which implements the rules of the Third Energy Package.

The Law of Ukraine "On the Electricity Market" was adopted by the
Verkhovna Rada of Ukraine on April 13, 2017 No. 2019-19 and came into force on
July 11, 2017.

On July 19, 2017 at the meeting of the Cabinet of Ministers of Ukraine
approved the organization plan drafting regulations necessary for the implementation
of the Law of Ukraine on April 13, 2017 Ne 2019-VIII «On Electricity Market."

In accordance with the provisions of the Law of Ukraine "On the Electricity
Market", SE "NEC" Ukrenergo "within six months from the date of entry into force
of the Law (until 11.12.2017) is required to develop and submit for approval of the
NERC (National Commission for Energy State Regulation) the draft Rules of the
Market, Code of the System of Transmission, Code of Commercial Accounting, The
Rules for the management of restrictions and the Procedure for the distribution of
capacity of intergovernmental electricity networks and other secondary legislation.

According to the results of the open meeting of the NERC (Minutes No. 71
dated August 10, 2017), a timetable for the preparation of draft regulatory acts for the
implementation of the Law of Ukraine "On the Electricity Market" was agreed upon,
the observance of which terms is mandatory by the Commission's decision.

Specialists of the SE "NPC" Ukrenergo" are currently actively working on the
final processing of these draft documents, in particular, the following documents
were sent to the NERC:

- Constraints management rules and the procedure for the allocation of the throughput
capacity of interstate crossings (letter dated August 17, 2017, No. 01/9083);

- Method of determining the available throughput capacity of interstate electric
networks (letter dated August 21, 2017, No. 01/9243);

- The mechanism of functioning of the new model of the electricity market in
Ukraine (Letter dated August 18, 2017 No. 01/9139)

SE "NEC" Ukrenergo "sent letter dated 01.06.2017 Ne 01/5990 to the NERC
the draft Code of the transmission system, the Code of Commercial Accounting and
the Rules of the Electricity Market. At present, in cooperation with the NERC
specialists, the final revision of the said draft normative acts is being finalized.

In accordance with the provisions of the Law of Ukraine "On the Electricity
Market", auctions on the distribution of free capacity of interstate sections with the
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application of the provisions of Articles 38-41, 42 of this Law shall be conducted
from the relevant dates specified by the Regulator, but not later than the auctions on
the allocation of free capacity of interstate crossings 2019 year

By this date, auctions on the distribution of free capacity of interstate sections
shall be conducted in accordance with the procedure approved by the Regulator.

In the case of ECS-1/12:
a) Different approach to the import and export of electricity.
I) Import and export of electric energy in Ukraine.

Beginning with the monthly auction of June 2017 held on the electronic
auction platform, SE "NEC" Ukrenergo "distributes and will distribute in the future
the throughput capacity of the interstate electric networks of Ukraine in the direction
of import.

We propose to the Energy Community Secretariat to remove this issue from
those brought against Ukraine in this case.

IT) Violation of Article 41 of the Treaty (dependence of import of electricity from the
permit of the Ministry).

In accordance with the current legislation of Ukraine, the full amount of
imported electricity should be sold to the wholesale electricity market (SE
"Energorynok"). In order to realize the sale of electric energy in the conditions of the
current rules of the market, the price determined by the regulator (NERC) must be
determined by the State Enterprise "Energorynok” to purchase this electricity.

Thus, the current legislation of Ukraine states that imported electricity is
purchased by SE "Energorynok" at a price, which is separately established by NERC.
As of today, the NERC’s price for the sale of such electric energy in the Wholesale
market of electric energy is not specified. The Ministry of Energy and Coal Industry
of Ukraine does not envisage the import of electricity in the forecast balance of
electricity because the coverage of demand for electric energy in Ukraine and export
is provided by the power generating capacities of the country.

We also inform that according to the Law of Ukraine "On the Electricity
Market" after the introduction of a new market of electric energy, this issue will be
removed.

b) Restriction of access to interstate electricity networks for export.

I) Restrictions on the categories of participants in the auctions for the allocation
of capacity of interstate electric networks.

Article 30 of the Law of Ukraine "On Electricity” stipulates that access to the
throughput capacity of interstate electric networks for the purpose of carrying out
export and / or import operations of electric energy shall be provided by energy
suppliers who are members of the wholesale electricity market of Ukraine and have a
license for the provision of activities of electric power and have no overdue debts for
electric energy purchased on the wholesale electricity market of Ukraine. "
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These requirements were also reflected in the current Electronic Auctions
Procedure (hereinafter referred to as the Order).

Taking into account that in the Law of Ukraine "On the Electricity Market"
there are no specified requirements for the auction participants, the State Enterprise
"NEC" Ukrenergo "will initiate the respective amendments to the Procedure upon
first consideration of the comments and proposals to it, which, according to the
NERC protocol decision of 09.02.2017 years, will be considered one month after the
introduction of the electronic auction platform for commercial exploitation.

II) The existence of approved purchase / supply contracts as one of the
requirements for participation in procedures for the allocation of capacity of
intergovernmental electricity networks.

This requirement was removed in the current Order.

IIT) Consequences of non-compliance with the criteria for obtaining the status
of a participant in the distribution and loss of registration as a participant in the
distribution.

Taking into account that in the Law of Ukraine "On the Electricity Market", in
relation to mandatory use of at least 70% of the annual auctioned throughput at
auction, the State Enterprise "NEC" Ukrenergo "will initiate the respective
amendments to the Procedure at the first consideration comments and suggestions to
it.

Concerning cancellation of registration of a participant of distribution in case
of failure to submit any price application within a calendar year, we note that the
specified requirement is not essential for SE "NEC" Ukrenergo "and it may also be
removed at the first consideration of additional comments and proposals to the
Procedure.

Case ECS-08/15:

II) Violation of Articles 1 and 2 (1) of Regulation (EC) 1228/2003, the use of
different distribution procedures for the export, import and transit of electricity).

Beginning with the monthly auction of June 2017 held on the electronic
auction platform, SE "NEC" Ukrenergo "distributes and will distribute in future the
throughput capacity of the interstate electric networks of Ukraine in the direction of
import.

Since the order of conducting electronic auctions for the distribution of
interconnection power networks, approved by the resolution of the NERC of
February 12, 2015, No. 176, does not provide for a mechanism for distributing access
to the throughput of inter-state electricity networks for the transit of electricity,
currently the State Enterprise "NEC" Ukrenergo " is guided by the decision of the
Ministry of Energy and Coal Industry of Ukraine, according to which all unused
transmission capacity of market participants are provided by the SFTC
“Ukrinterenergo” for the implementation of the transit operations to maximize
transmission capacity.
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The question of the allocation of capacity for electricity transit was discussed
during a meeting held in Vienna (Austria) on 18.07.2017 with representatives of the
Energy Community Secretariat. Energy Community experts noted that the
distribution of interstate crossings capacity should be based on market principles on
the basis of auctions, including transit of electricity, and also there is a need for the
Ukrainian side to adopt an appropriate solution that would allow the allocation of
capacity for the transit of electricity by market principles on auctions basis.

Also, the Energy Community Secretariat has indicated that it is expedient to
allow the supplier to use the right to access the throughput of inter-state crossings for
transit if he has the appropriate rights to import and export electricity.

The State Enterprise "NEC" Ukrenergo "took into account the said proposal of
the Secretariat in preparation of the draft Rules on the management of the restrictions
and the procedure for allocating the throughput capacity of the interstate sections,
sent to NERC by letter dated 17.08.2017 No. 01/9083.
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Agenda

10:00h-12:00h ECS - Ukrenergo

Introduction 10:00-10:15 | ECS

Bursthyn Island integration into ITC mechanism: 10:15-12:00 | ECS, Ukrenergo

Legal background: Article 13 of the Regulation
714/2009 and Regulation 838/2010

ITC mechanism — process and methodology
Data availability,

Proposed implementation process timeline

Coffee break 12:00 - 13:00

1. ECSintroductory presentations

First part of the morning session has been dedicated to the presentations prepared and delivered
by ECS. Presentations attached to the document.

2. Discussion conclusions and recomendations

Bursthyn Island — ITC mechanism integration (morning session)

Ukrenergo agreed with the ECS that proper legal basis exists in order to impose integration
of the Bursthyn Island into European ITC-Inter TSO Compensation mechanism but also
Ukrenergo mentioned that it would become possible after approval of Ukrainian Regulator
of such measures.

ECS is of opinion that all necessary data/measurements and other technical preconditions
exists in Ukrenergo in order to integrate the Bursthyn Island into European ITC-Inter TSO
Compensation mechanism.

ECS to prepare the Letter for ENTSO-E and organise trilateral meeting between ECS,
ENTSO-E and Ukrenergo (beginning of August in Kiev or after 11th September, any
location).

ECS to prepare the letter  for Ukrainian NRA, initiating necessary
changes/accommodations of the transmission tariff, related to the integration of the
Bursthyn Island into European ITC-Inter TSO Compensation mechanism.
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5. ECS to send presented materials to Ukrenergo, including calculation applications and
tables.

6. In order to allow transit flow nominations and existence, changes are needed in the
capacity allocation rules but also in separating the functioning of the electricity market and
capacity allocation. It was proposed that the following wording to be introduced in the
national allocation rules: "Market participants which get allocation capacity rights for
import and export in one synchronous zone can use this capacity for providing transit
operation." The Secretariat explained that even though that might solve some of the
problems related to transit of electricity, it is not addressing fully the breach identified in
the open dispute settlement procedure in Case ECS-8/15.
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Reasoned Opinion
in Case ECS-8/15

Introduction

According to Article 90 of the Treaty establishing the Energy Community ("the Treaty" or
"EnC"), the Secretariat may bring a failure by a Party to comply with Energy Community law
to the attention of the Ministerial Council. Pursuant to Article 11 of the Rules of Procedure for
Dispute Settlement under the Treaty (hereinafter: “the Dispute Settlement Procedures”),? the
Secretariat shall carry out a preliminary procedure before submitting a reasoned request to the
Ministerial Council.

On 27 August 2015, the Secretariat received a complaint concerning allocation of
interconnectors’ capacities for transit of electricity by Private Enterprise Energy Resources of
Ukraine (ERU Trading). The complaint under Article 90 of the Treaty was registered under
Case ECS-8/15. The complainant alleges non-compliance by Ukraine concerning the cross-
border capacity allocation related to transit of electricity organized and performed by the
Ukrainian transmission system operator, Ukrenergo,

Given the importance of non-discriminatory and market based allocation of cross-border
capacity for the establishment of an internal market as pursued by the Treaty establishing the
Energy Community, and it has been discussed at several occasions with the Ukrainian
authorities? on 24 May 2017, the Secretariat sent an Opening Letter to Ukraine under Article
12 of the Dispute Settlement Procedures. In the Opening Letter, the Secretariat preliminarily
concluded that Ukraine fails to comply with Articles 7 and 41 of the Treaty, Articles 1, 2(1),
16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 of the Congestion
Management Guidelines and Articles 3(1), 12(f), 32(1) and 37(1)(a) of Directive 2009/72/EC..

The Opening Letter set a deadline of two months for a reply by the Government of Ukraine,
i.e. by 24 July 2017. The Ministry of Energy and Coal Industry of Ukraine sent a letter to the
Secretariat on 27 September 2017. In its reply to the Opening Letter, the Government did not
contest the presentation of the national legal and factual situation. The Secretariat's
preliminary assessment expressed in the Opening Letter has not been refuted and the
concerns related to non-compliance of the procedure for allocation of cross-border capacity
have not been contested. The Ukrainian reply acknowledged that the Auction Rules adopted
and approved by NERC of 2015, do not provide for a mechanism for allocating interconnectors’
capacity for transit. Instead, Ukrenergo “is guided by the decision of the Ministry of Energy and
Coal Industry of Ukraine, according to which all unused transmission capacity of market
participants are provided by the SFTC “Ukrinterenergo” for the implementation of the transit
operations to maximize transmission capacity.”

1 Consolidated Rules of Procedure for Dispute Settlement under the Treaty, as adopted by PA/2015/04/MC-EnC of 16
October 2015.
2 In addition to the issues of allocation of cross-border capacity for import, the subject of Case ECS-1/12.
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The question of the allocation of capacity for electricity transit has also been discussed during
a meeting held in Vienna on 18 July 2017 with representatives of Ukrenergo and the Energy
Community Secretariat. Both the minutes of the meeting held on 18 July 2017 and the
Government’s reply, acknowledge the need to base the allocation of cross-border capacity for
transit on market principles on the basis of auctions. “There is a need for the Ukrainian side to
adopt an appropriate solution that would allow the allocation of capacity for the transit of
electricity by market principles on auctions basis,” including via amendment to the Auction
Rules.

Having assessed the information and arguments put forward in the Reply, as well as all the
follow-up activities undertaken after the Opening Letter, the Secretariat considers that the
argumentation provided therein as well as the development in electricity sector reform until
today do not change its finding of an infringement of Energy Community law.3

Under these circumstances, the Secretariat decided to submit the present Reasoned Opinion.

Il. Factual background

(8)

(9)

(1) The electricity sector in Ukraine

The electricity market of Ukraine is organized according to a single buyer model (the wholesale
electricity market of Ukraine: “the WEM”) on the basis of the Electricity Sector Law of 1998.4
The WEM is based on an agreement between the participants of the wholesale electricity
market of Ukraine (“the WEM Agreement”) and the conditions and requirements of the WEM
Rules.® The Agreement and its amendments have been approved by the National Electricity
Regulatory Commission (NERC) as well as by the Antimonopoly Committee of Ukraine. There
are no direct bilateral contracts between generators/suppliers and consumers, and there is no
functioning balancing market or market for ancillary services. They are an integral part of the
WEM Agreement. The same goes for the WEM Rules which define the mechanism of
functioning of the WEM, the procedure of load allocation between generating units, the
procedure of setting the electricity generation price and the electricity wholesale market price.®

All participants of WEM must sign the WEM Agreement with the administrator of the market,
the State owned enterprise Energorynok, as a precondition for obtaining the status of a
member to the WEM. The WEM Agreement defines the conditions of engaging in energy
activities as well as the rights and obligations of WEM participants towards the WEM. The

3 The Secretariat will make a reference to the Reply as well as to the amendments to the legislative framework in the Legal
Assessment in Section IV of the Reasoned Opinion where appropriate.

4 Law of Ukraine ‘On electricity’ No. 575/97-BP, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the
last amendments and additions from 16.07.2015.

5 Rules on the Wholesale Electricity Market of Ukraine as Annex 2 from 2015 to the Agreement between members to the
Wholesale Electricity Market of Ukraine, 15.11.1996 as amended last time on 17.02.2012.

6 Article 15 of Electricity Sector Law of 1998.
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WEM is the exclusive wholesale market place in Ukraine, any other wholesale trade in
electricity is (still) prohibited.”

(10) Energorynok purchases all the electricity produced by the generators or imported for sale in
Ukraine, except for the electricity used by generators for their own needs, electricity produced
by CHPs and supplied to consumers on their territory, and electricity produced in small power
units.® Energorynok also sells electricity for export to the winners of auctions for access to
cross-border transmission capacity organized by the transmission system operator Ukrenergo,
under prices regulated by NERC.

(11) The Ministry ensures the long-term and medium-term planning of the WEM through elaboration
and update of a projected balance of electricity of the Integrated Power System of Ukraine,?®
pursuant to an Order of the Ministry of 2016 approving the procedure for preparing the annual
and monthly balance of electricity.1° This Order defines the imbalance of electricity as the
difference between the volume of production and import of electricity, on the one hand, and
consumption and export of electricity, on the other. If the proposals by the generation
companies do not lead to a balance of production and consumption, no later than 25 October
of the year preceding the settlement, the Ministry shall decide on balancing generation with
demand of electricity, based on a draft electricity balance from the transmission system
operator Ukrenergo. This balance may be done via:

- increase/decrease of generation from nuclear power plants (if technical possible),
- increase/decrease of generation from thermal power plants(if technical possible),
- increase/decrease of export,

- organize import,

- limitation the volume of electricity consumption by energy suppliers.

(12) Ukrenergo owns and operates the high voltage network including cross-border interconnection
lines. The power system of Ukraine is interconnected as a part of the Integrated Power System
in synchronous parallel mode with the Unified Power System of the Russian Federation,
Belarus and Moldova. Ukrenergo operates export transmission capacities primarily with
Russia (3000 MW), Moldova (700 MW) and Belarus (900 MW).'! A smaller part of the
Ukrainian power system is linked with the synchronized European ENTSO-E network through
the isolated Burshtyn island in western Ukraine which disposes of an installed generation
capacity of 1950 MW.1? After internal consumption, the Burshtyn island’s export capacity

7 Subparagraph 15 of paragraph 4 of Title VI of the Electricity Market Law of 2013 amends the Article 15 of the Electricity
Sector Law1998.

8 There are a number of exceptions as to the sale of electricity on wholesale electricity market, introduced by changes of
the Electricity Sector Law as well as Cabinet of Minister’'s decrees.

9 Para.4.5 of Regulation of the Ministry, approved by Decree of the President of Ukraine No382/2011, dated 06.04.2011.
10 Order of the Ministry, “On approval of the preparation procedure of annual and monthly forecast balance of electricity of
IPS of Ukraine”, N0.521, dated 26.08.2016. See: http://zakon2.rada.gov.ua/laws/show/z1224-16 (13.03.2018)

1 Annual Report of NEURC for 2015 (table 2.2.3.)

http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit NKREKP_ 2015.pdf (13.03.2018)

12 Burshtyn power plant (2351 MW), Kaluska Combined Heat and Power plant (200 MW) and Tereblya-Rikska hydroelectric
power plant (27 MW) are the generation plants installed in this area.
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ranges between 500 MW and 650 MW (550 MW in summer).*® The NTC values for the
interconnection capacity of Burtshtyn island are Ukraine — Hungary: 800 MW, Ukraine —
Slovakia: 400 MW and Ukraine — Romania: 400 MW. However, out of approx.1600 MW of the
total interconnectors’ capacities only around 550 MW are used for export.

Hence, in Ukraine cross-border capacity is used for export to European Union Member States
only in the amount of electricity available for export; i.e. electricity produced locally in the
Burshtyn island after satisfying the demand of the domestic customers located in that territory.

As stipulated in the Reasoned Request in Case ECS-1/12# in the period 2011-2017 there was
more demand for interconnection capacity than was actually put on auction, and only a small
part of the total interconnectors’ capacity was auctioned because the auctioning was always
linked with the available electricity for export.

In relation to the interconnection with Moldova, the situation is different. The two electricity
systems operate synchronously, the interconnection lines are also not congested and the
interconnection capacity between the two countries is sufficient for an increased cross-border
trade. Those interconnectors are also used for export of electricity to Moldova.*®

(2) The legal framework governing the allocation of cross-border capacities in
Ukraine

a. Primary legal framework

Before the adoption of the Electricity Market Law of 2013,%6 the Electricity Sector Law of
1998" was governing the allocation procedure and was providing a legal basis for adoption of
Auction Rules by NERC.

The Electricity Market Law adopted in 2013 came into force on 1 January 2014.8 Article 10 of
the Electricity Market Law governed the allocation of cross-border capacity. However, the Law
was structured in a manner that the main part of the Law, introducing a new electricity market
model, enters into force only on 1 July 2017. According to the Law’s transitional provisions,
Article 10 of the Electricity Market Law governing the cross-border allocations of capacity
would come into force only three years after entry into force of the Law, on 1 July 2017, when

13 http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit NKREKP_ 2015.pdf (13.03.2018)

14 Reasoned Request in Case ECS-1/12, p.3.

15 Reasoned Request in Case ECS-1/12, p.3.

16 Law of Ukraine No. 663-VII ‘On the principles of the functioning electricity market in Ukraine’ _as from 24.10.2013.

17 Law of Ukraine ‘On electricity’ No. 575/97-BP, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the
last amendments and additions from 16.07.2015. It is still relevant for the present case because of the market model that
it develops, that is still in place at the moment of sending this Reasoned Opinion.

18 According to Section VI — Final and transitional provisions — the Law comes into force on the first day of the month
following the month of publication, and the first publication was in "The Voice of Ukraine" on 07.12.2013.
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the new market model was supposed to become effective. However, the Electricity Market Law
of 2013 has not been implemented and the new electricity market model, the precondition for
enforcing Article 10, has never been set up.

In this situation, i.e. until a new market model is implemented, the transitional provisions of the
Electricity Market Law amended Article 30 of the Electricity Sector Law of 1998 and that
provision still governs the allocation procedures. The changes to Article 30 of the Electricity
Sector Law entered into force on 1 December 2014 and were to be applied by 1 July 2017,
provided that the new electricity market model was introduced by then.

Pursuant to Article 30 of the Electricity Law 1998, as amended by the Electricity Market Law
of 2013,%° applicable still today, an electricity supplier intending to export electricity must
purchase the required volume on the WEM of Ukraine under WEM prices, established by the
WEM Rules and approved by NERC. Moreover, in order to export (or import) electricity, the
energy undertaking in question needs a license for electricity supply and may not have any
outstanding debts for electricity purchased at the WEM.

Article 30 of the Electricity Law of 1998 as amended by the Electricity Market Law of 2013,
also stipulates that the transmission of electricity intended for export is based on a contract
concluded with Ukrenergo. The contracts on capacity rights are awarded by way of auctions.
After the auction takes place, Ukrenergo enters into an agreement on the access to the cross-
border transmission capacity for export of electricity with the winner of the auction. The terms
and conditions of these contracts are to be approved by NERC.

As regards the procedure for import of electricity, Article 15 of the Electricity Sector Law of
1998 as amended by the Electricity Market Law of 2013 and the WEM Rules stipulate that, all
imported electricity must be sold to Energorynok at prices defined by NERC. Any other
wholesale electricity market is prohibited.

In parallel to the delayed implementation of the Electricity Market Law 2013, a new Electricity
Market Law transposing the Third Energy Package was drafted. The new Law was adopted
by the Ukrainian Parliament on 13 April 2017.%°

Even after entry into force of the new Electricity Market Law, its new provisions related the
allocation of interconnector capacity, together with a new market model, would only take effect
from July 2019 onwards.?! Until then, the transitional provision governing the allocation of
cross-border capacities (Section VII of the Law), still stipulates (as do the currently applicable
Articles 30 and 15 of the Electricity Sector Law of 1998) that volumes of electricity required for
export and/or import shall be purchased and/or sold at Energorynok at prices determined by
the WEM Rules.

19 paragraph 30 of the Title VI ‘Final and transitional provisions’ of the Law of Ukraine Ne 663-VII ‘On the principles of the
functioning electricity market in Ukraine’ _as from 24.10.2013.

20 Law of Ukraine N0.4493: ‘On electricity market’, adopted on 13 April 2017 by Verkhovna Rada.

21 See Final and transitional provisions in Law N0.4493.
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b. Secondary legal framework

(25) The allocation of cross-border capacity for export at all interconnectors in the Burshtyn island
as well as with Moldova and Belarus is performed through auctions according to Auction Rules
adopted by NERC. Based on the Electricity Sector Law, until December 2012, the auctions
were held according to the Auction Rules adopted in 2009.2? Afterwards, Auction Rules
adopted by NERC in December 2012 2> have been applied. Under those Rules, the
interconnectors’ capacity was sold at a price regardless of whether congestion occurs.?*

(26) The Auction Rules from 2012 were amended several times before being replaced by the
Auction Rules from February 2015.250On 28 March 2017, the successor of NERC, the National
Commission for State Energy and Public Utilities Regulation (NEURC) amended the Auction
Rules of 2015. The Auction Rules of 2017 amending the Auction Rules of 2015 have been
adopted on the basis of Article 30 of the Electricity Sector Law of 1998 as amended by
Electricity Market Law from 2013, and they entered into force on 12 May 2017.2¢

(27) The Auction Rules of 2017 define the procedure for organizing and performing electronic
auctions on access to cross-border capacity of electricity networks for export and/or import of
electricity. 2 The auction office, which is defined as “enterprise providing centralized
dispatching control over Interconnected Power System of Ukraine”, i.e. Ukrenergo, is
responsible for organization and holding the electronic auctions.?® Yearly, monthly and daily
explicit auctions are to be organized.? In case of no congestion, the capacity is allocated free
of charge, whereas in case of congestion, the marginal price is equal to the minimum bid price
satisfied of all bids. 3°

22 Decree on approval of the Procedure of Auctions Relating to the Access to the Transmitting Capacity of Ukraine's
International Power Grids for the Purpose of Electric Power Export adopted by National Power Industry Regulatory
Committee of Ukraine, N0.1207, 22 October 2009 (hereinafter, Auction Rules from 2009)

23 Resolution on approval of the Procedure of holding auctions for access to the cross border capacity of cross border
electric networks of Ukraine for export of electric energy No.1450, 8 November 2012, that became effective on 17
November 2012 after being registered in the Ministry of Justice and being published on the official website (hereinafter,
Auction Rules of 2012).

24 Article 1(2) Auction Rules of 2012.

25 NEURC, "On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines" No. 176
dated 12.02.2015.

26 NEURC ‘On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines’ No. 426
dated 28.03.2017. The Rules were published on 11 May 2017 in the ‘Governmental Courier’ (“YpsaoBun Kyp'ep”) and
entered into force on 12 May 2017 (next day after publication). The text of the 2017 Auction Rules was made available to
the public on the NEURC's website starting from 31.03.2017, awaiting publication in the ‘Governmental Courier’ to enter
into force.

27 Article 1.1 Auction Rules of 2017.

28 Article 2 Auction Rules of 2017.

29 Article 4 Auction Rules of 2017.

30 Article 10.1 Auction Rules of 2017.
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(28) Those rules — as the previous ones - are closely linked with and depend on the electricity
market model currently in place in Ukraine as explained above, and as defined in the Electricity
Sector Law of 1998 still applicable to date. Only energy suppliers are allowed to participate in
auctions, and in order to participate they have to acquire the status of allocation participant. 3!
Ukrenergo, verifies if the supplier has the status of WEM patrticipant and whether it has open
debts for electricity bought from the WEM.3? Participating in the auctions also depends on the
provision of a warranty deposit®, which takes the form of a bank guarantee3* and/or a fee
defined as “funds, paid by auction participants in yearly, monthly and/or daily auctions and
which in case of non-fulfillment of the obligations by the auction participant become ownership
of the auction office as a fine.”3®> Approved allocation participants are not allowed to take part
in auctions in case they have financial obligations towards the auction office, or existing debts
for electricity purchased at the WEM of Ukraine, or in case if the status of WEM member of the
participant has been canceled.® In case the allocation participant has not made any bid in any
auction during a period of a year from the date of registration, its registration as allocation
participant is withdrawn.3’

(29) If the applicant has been successful with its bids in the auctions, and has been allocated certain
cross-border capacity on the yearly or monthly auctions, it can lose that capacity in case it has
a debt towards the auction office or if it loses its status as WEM participant.3® The participant
also loses the allocated capacity if it does not submit its daily hourly schedule.®® Use of
allocated capacity is made by submitting daily hourly schedules for export of electricity to the
auction office, and are subject to its approval.“® The costs paid for the unused capacity, which
have not been approved by the submission of daily hourly schedules of electricity export/import
are not returned to the participant.4* Moreover, in case a participant has been allocated
capacity in a yearly auction, and during one month uses the allocated capacity for less than
70% of the booked capacity, it loses its right of access to the cross-border capacity of electricity
network that it has obtained for the rest of the year, and the lost capacity is allocated at monthly

3% Article 5 Auction Rules of 2017.

32 Article 2.2 Auction Rules of 2017.

33 Article 6 Auction Rules of 2017.

34 Defined as “type of ensuring fulfillment of obligations where the bank undertakes the cash obligations towards the auction
office in case the auction participant does not fulfill in full or partially its obligations,” The guarantee is to be provided no
later than 13:00 Kyiv time on the day preceding the date of the gate opening of the yearly and/or monthly and/or daily
auction.

35 Article 1.2 Auction Rules of 2017, emphasis added. The fee is due no later than the day preceding the day of the gate
opening of respective yearly and/or monthly and/or daily auction. The fee and/or the bank guarantee shall consist of an
amount that exceeds or is equal to 100 (one hundred) minimal wages as defined in the applicable legislation of Ukraine
on the date prior of the date of the opening of bids for the respective auction.3® The minimal wage in Ukraine for the year
of 2017 is 3 200 UAH per month (or 19.34 UAH per hour),3® which amounts to 111, 49 EUR.3 This means that the fee
and/or bank guarantee is not less than approx. 11.000 EUR for the participation in annual, monthly or even daily auctions.
36 Article 6.11 Auction Rules of 2017.

37 Article 5.11 Auction Rules of 2017.

38 Article 6.12 Auction Rules of 2017.

39 Article 12.4 and 12.8 Auction Rules of 2017.

40 Article 12.2 Auction Rules of 2017.

41 Article 12.8 Auction Rules 2017.
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and daily auctions.#? Finally, in case the successful auction participant does not pay for the
allocated cross-border capacity allocated, that participant also loses the allocated capacity,
and the costs of its bank guarantee or fee are paid as a fine amounting to 100 minimal wages
as described above. 4

The Auction Rules of 2015 provided already for the possibility for successful participants to the
auctions to transfer the acquired capacity to another allocation participant, provided that they
have informed and registered the transfer with the auction office.*

In case of technical problems with the electronic platform, a fallback mode is applied, which
means auctions are to be performed via e-mail and fax.*®> During 2015-2017 the fallback mode
turned out to be the default solution, as electronic auction were not taking place. On 23 May
2017, first electronic auctions were performed by Ukrenergo.“ Now, Ukrenergo performs
yearly, monthly and daily auctions for capacity allocation.

The Auction Rules of 2017, as also the previous rules, do not define or govern transit and
allocation of cross-border capacity for transit as a separate category.

(3) The complaint and relevant facts concerning allocation of interconnectors’
capacities for transit of electricity

The present case ECS-8/15 has been initiated upon receiving a complaint submitted by Private
Enterprise Energy Resources of Ukraine (ERU Trading) from Ukraine on 27 August 2015. The
complainant alleged non-compliance by Ukraine concerning the cross-border capacity
allocation related to transit of electricity organized and performed by the Ukrainian
transmission system operator, Ukrenergo. The complaint was supplemented by a letter
submitted on 26 October 201547 and by a list of additional documents that will be referred to
in the following paragraphs.

The complainant alleges that Ukraine breaches Energy Community law by requiring approval
from the Ministry of Energy and Coal Industry of applications for access to interconnectors for
the purpose of transit of electricity, and thus treating transit of electricity differently than export.
For export, as explained above, auctions for allocation of interconnectors’ capacity are held by
the transmission system operator Ukrenergo in accordance with the Auction Rules of 2015
without any involvement of the Ministry.

42 Article 12.9 Auction Rules of 2017.

43 Article 17.2 Auction Rules of 2015.

44 Article 13 Auction Rules of 2015

45 Article 11 Auction Rules of 2015

46 See, Ukrenergo website
https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews (13.03.2018).

47 Letter submitted by Ukrenergo to the Secretariat, No. 1/01-1397, 26.10.2015.
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a. The right to perform transit of electricity

(35) Approval from the Ministry has only ever been granted to one State owned undertaking, State
Foreign Trade Company Ukrinterenergo.® This happened at a meeting held in the Ministry,
between NEURC, Ukrenergo, Energorynok and Ukrinterenergo, dedicated to electricity export
and transit via the Burshtyn island on 17 June 2014. Based on the minutes of the meeting,*°
the Ministry entrusted the State owned company Ukrinterenergo with performing transit of
electricity. By a letter to Ukrenergo,®° the Ministry further entrusted Ukrenergo to ensure the
performance of the full volumes of electricity transit through electricity lines of the Burshtyn
Island under the current power supply contracts with foreign entities to which the electricity will
be sold (which was a precondition for participation to allocation of cross-border of capacity in
2014, under the Auction Rules of 2009 and later of 2012)5 concluded by Ukrinterenergo.

(36) The period for which Ukrinterenergo was entrusted with performing transit was not clearly
defined. Instead the minutes of the meeting concluded that such entrustment would be “for
period of settlement of issues on capacity allocation of electricity networks of Burshtyn Island
for transit.” Ukrinterenergo declares providing electricity transit through the electricity network
of Ukraine as well as performing export and/or import of electricity as its key commercial
activity.5? It was actually established to provide electricity transit through power transmission
lines of Burshtyn Island and to ensure the maximum use of transit potential of Ukraine, resulting
in the income and flow of foreign currency to the country and increasing contributions to the
budget.®

(37) The complainant, ERU Trading, which has a license from NEURC for supply of electricity under
unregulated tariff dated 16.2.2015% and is a member of the WEM of Ukraine, has applied for
receiving cross-border capacity to be used for transit of electricity through Ukraine at several
occasions in 2015. The applications submitted by the complainant concern transit along the
following routes:

- power system of Hungary => power system of Slovakia and/or Romania
- power system of Slovakia => power system of Hungary and/or Romania
- power system of Romania => power system of Slovakia and/or Hungary.

(38) When assessing the application for transit of electricity in May 2015, Ukrenergo checked and
confirmed that the applicant has concluded contracts with: foreign economic entities (the

48 Ukrinternero was established in January 1993 with the purpose of ensuring, among the rest, that the interests of the
state in foreign trade exchange are ensured.

49 Copy of the Minutes of the meeting concerning electricity transport and transit via the transmission network in Burshtyn
island, dated 17.06.2014.

50 Letter from the Ministry was sent to Ukrenergo, N0.01/32-1577 as from 30.07.2014.

51 The Auction Rules of 2012 required that those contracts are coordinated and approved by Ukrenergo, including a very
detailed assessment of the clauses of the contract, after which Ukrenergo demanded amendments to individual contracts.
For details, see Opening Letter in Case ECS-1/12, p.4.

52 See the website of Ukrinterenergo: http://www.uie.kiev.ua/?lang=2&change=232 (13.03.2018).

53 See the website of Ukrinterenergo: http://www.uie.kiev.ua/en/main/work (13.03.2018).

54 License No. AE575919.
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subject of which was transit of electricity via the transmission network in the Burshtyn island in
western Ukraine),> with Ukrenergo®® - a contract that was approved by NEURC as a regulated
contract for transmission - 5 and with Energorynok — for covering the losses of electricity. 58
However, it noted that an undertaking could apply for interconnectors’ capacity for the purpose
of transit only if it has approval from the Ministry.5°

(39) The Ministry, despite being addressed by the complainant in July 2015, never issued such
approval. In July 2015, Ukrenergo®: rejected all schedules for transit submitted on 17.07,%2
20.07,% 21.07,%4 22.07,% 23.07% and 27.07.%” Ukrenergo explained that according to the
minutes of the meeting in June 2014 only Ukrinterenergo is entrusted with performing transit
of electricity. In the absence of any exemption approved by the Ministry, only Ukrinternerego
could use cross-border capacities for transit, as it has been entrusted with the right to transit
by the Ministry.®8

(40) In reply to a similar request for using interconnectors’ capacities for transit in August 2015,%°
Ukrenergo changed its view as to the applicability rationae temporis of the capacity allocation
rules. In contrast to its earlier views, not the Auction Rules of 20157° but those of 2012 were
to be applied.” Import and transit of electricity through Ukraine, however, were not considered
subject to the Auction Rules of 2012 by Ukrenergo, because those rules were only governing
allocation of cross-border capacity for export of electricity. As legal basis for its actions,
Ukrenergo referred to a letter from the Ministry from December 2012 in which the Ministry

55 Contracts with foreign companies for the export or import of electricity from or to Ukraine, with Energy Financing Team
(Switzerland) AG®® and GEN-I, doo (Slovenia) [Contract between ERU Trading and GEN-I, dated 24.04.2015, No. 1/1008
is submitted as a reference]. The contracts have been approved by Ukrenergo in the technical part (the approval did not
cover the commercial terms for buying/selling electricity): Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-4-2/5209,
dated 07.05.2015.

56 Contract between ERU Trading and Ukrenergo, No. 01/1711-15, dated 26.06.2015: on the provision of dispatching and
electricity transmission services via the Burshtyn island, to execute the foreign economic contracts for transit with GEN-I
doo and Energy Financing Team AG. The agreement was approved by NEURC as a regulated contract for transmission.
57 NEURC letter, No. 688/174/61-15, date 14.07.2015.

58 Contract between ERU Trading and Energorynok, No. 11482/07, dated 17.07.2015 for the sale and purchase of
electricity needed for compensation of technical losses occurring during the electricity transit via the Burshtyn island, which
was agreed with Ukrenergo.

59 Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-4-2/5209, dated 07.05.2015.

60 ERU Trading letter to the Ministry of Energy and Coal Industry of Ukraine, No. 1/01-1153, dated 16.07.2015.

81ERU Trading letter to Ukrenergo, No. 1/01-1159, dated, 16.07.2015; ERU Trading letter to Ukrenergo, No. 1/01-1179,
dated 23.07.2015.

62 ERU Trading letter to Ukrenergo, No. 1/01-1160, dated, 17.07.2015.

63 ERU Trading letter to Ukrenergo, No. 1/01-1161, dated, 20.07.2015.

64 ERU Trading letter to Ukrenergo, No. 1/01-1174, dated, 21.07.2015.

65 ERU Trading letter to Ukrenergo, No. 1/01-1175, dated, 22.07.2015.

66 ERU Trading letter to Ukrenergo, No. 1/01-1179, dated, 23.07.2015.

67 ERU Trading letter to Ukrenergo, No. 1/01-1187, dated, 27.07.2015.

68 On 04.08.2015, Ukrenergo replied to ERU Trading with a reference to its letter dated 27.07.2015.The substance of the
answer was identical to the reply in the letter dated 23.07.2015.

69 ERU Trading letter to Ukrenergo and the Ministry of Energy and Coal Industry of Ukraine, No.1/01-1214/1, dated
27.08.2015.

70 Ukrenergo letter to ERU Trading, No. 01/01-6/10429, dated 09.09.2015.

“1Based on the time when applications for using interconnectors’ capacity were submitted, and even though the 2015
Rules date from February 2015.
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stipulated that the use of available transmission capacity of interconnectors for transit and
import of electricity has to be determined by instructions of the Ministry.”?

b. Minutes of a meeting as a binding public act

(41) In September 2015,7® Kyiv Economic Court of Appeal decided a case of a trader concerning a
refusal by Ukrenergo for transit of electricity. The refusal was also based on the minutes of the
meeting in the Ministry of Energy and Coal Industry of Ukraine of 17 June 2014. In that
judgment, the Kyiv Economic Court of Appeal ruled that the minutes of the meeting were not
an administrative or legal act issued by the Ministry, but represented a report on the progress
of the meeting. It lacked any binding force upon the undertakings signing it. Furthermore, the
Court ruled that in the minutes of the meeting, there was no exclusive entrustment of
Ukrinterenergo as the only undertaking in charge of performing transit of electricity via Ukraine.
The Court finally decided that by refusing the schedules for transit, Ukrenergo violated the
contract that it had signed with that company governing the provision of dispatching and
electricity transmission services via the Burshtyn Island, and concluded to execute foreign
economic contracts for transit.

(42) Ukrenergo filed an appeal to the Supreme Economic Court of Ukraine with a request to cancel
the decision of the Court of Appeal from September 2015, which the Supreme Economic Court
did. On 12 January 2016, the Supreme Economic Court of Ukraine decided that based on the
Record Keeping Instructions of central office of the Ministry as approved by Decree of the
Ministry of Energy and Coal Industry,”* minutes of a meeting (or protocols) are among the
forms of adoption and record decisions of a Ministry.” They thus qualify as a legal basis for
Ukrenergo’s follow-up actions.

(43) The Supreme Economic Court of Ukraine also decided that pursuant to the Electricity Sector
Law’® and the fact that Ukrenergo is a state undertaking subordinated to the Ministry, the
latter's decisions are binding on Ukrenergo. The Court concluded that the decision of the
Ministry imposing obligation on Ukrinterenergo for ensuring the performance of transit of
electricity constituted “an inevitable circumstance” for the state undertaking Ukrenergo, i.e. an
event that did not depend on Ukrenergo and that the latter could not foresee at the time of
entering in agreement with the trader concerned.”” The Ministry’s act constitutes force majeure
(a definition including ,acts of Government”) that allowed Ukrenergo to terminate the contract
with the claimant without any liability for not performing its obligations under that contract.”

72 Ministry of Energy and Coal Industry of Ukraine letter to Ukrenergo, No. 03/32-5487, dated 12.12.2012.

73 Kyiv Economic Court of Appeal, No. 910/28218/14, dated 16.09.2015.

74 Decree of Ministry of Energy, No.603 as of 09.08.2012.

5 Points 48-51 of the Decision of the Supreme Economic Court in case N0.910/28218/14 as from 12.01.2016 available at:
http://reyestr.court.gov.ua/Review/55047776 (13.03.2018).

76 Namely Article 8(1) of the Electricity Sector Law, according to which state regulation in the electricity sector is performed
by the Ministry of Energy and Coal Industry.

77 Point 59 of the Decision of Supreme Economic Court of Ukraine in case N0.910/28218/14, supra.

78 Based on para.7.1 of the agreement between Ukrenergo and LLC Trade Electricity Company, No.3 01/5579-13, dated
30.12.2013 which was beforehand approved by the letter of the Ministry of Energy, No. 04/13-4779, dated 24.12.2013.
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(44) On 12 April 2016, the claimant appealed to the Supreme Court of Ukraine to review the
Decision adopted by Supreme Economic Court. As a court of final instance, the Supreme Court
of Ukraine dismissed the appeal and upheld the judgment of the Supreme Economic Court of
Ukraine.”

c. Other facts and status quo in the aftermath of the Opening Letter

(45) In addition to the applications for transit to Ukrenergo, as well as to the Ministry for obtaining
an approval for transit, a complaint has also been lodged to the Antimonopoly Committee
(AMCU) of Ukraine in August 2015.8° The complaint alleged that by refusing the schedules for
transit of electricity submitted by ERU Trading, Ukrenergo violated the competition rules and
abused its dominant position.8* In December 2015, AMCU informed the complainant that it has
addressed the Ministry requesting clarification concerning the transit of electricity, but too date,
no reply has been received by the Ministry and no further action has been taken by the AMCU.

(46) On 3 February 2017, the Secretariat addressed requests for information and explanation
concerning transit of electricity to the Ministry of Energy and Coal Industry to which the Ministry
replied on 4 April 2017. In its reply,® the Ministry explained that Ukrenergo has to allocate all
available capacity, but that imports are performed only in cases where the Ministry decides
that there is a need for importing electricity in the annual balance. Therefore, since the Ministry
decided in the annual balance that there is no need to import electricity, no allocation of
capacity has been performed for the purpose of import for 2017. Such approval from the
Ministry is necessary in order for Ukrenergo to allocate capacity for import, and to accept
nomination of capacity for flow of electricity towards Ukraine (import).

(47) The Order of the Ministry of 2016 approving the procedure for preparing the annual and
monthly balance of electricity is still in force.® The Ministry has changed the yearly forecast
balance three times for 2017,84 no import was envisaged.® No import has been planned in
any of the monthly balances adopted by the Ministry either.

(48) Despite the fact that no import was planned in the Ministry’s approved balances, during several
months of 2017, the results of auctions organized for allocating cross-border capacity

7 The judgment is available at: http://reyestr.court.gov.ua/Review/57403129 (13.03.2018).

80 ERU Trading complaint to the Antimonopoly Committee of Ukraine, No. 1/01-1200, dated 06.08.2015

81 On 25.08.2015, the AMCU requested additional documents from ERU Trading (Antimonopoly Committee of Ukraine
letter to ERU Trading, No. 128-29/01-8881, dated 25.08.2015,) which the latter submitted on 21.09.2015 (ERU Trading
supplement to the complaint to the Antimonopoly Committee of Ukraine, No. 1/01-1315, dated 06.08.2015).

82 |etter from the Minister, Information from the Ministry of Energy and Coal Industry of Ukraine on cases No. ECS-1/12
and No. ECS-8/15 concerning the issue of cross-border allocation of transmission capacities relating to electricity import
and transit organized and implemented by transmission system operator NEC Ukrenergo SE, dated 04.04.2017.

83 Order of the Ministry, No.521, dated 26.08.2016, supra.

84 See: http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250 (13.03.2018)

85 The changes concerned: the forecast of the generation volumes from NPPs, HPPs was increased and volumes of
generation from TPPs and CHPS was decreased in December’s version of balance; the export was decreased.

86 See: http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat id=245183250 (13.03.2018)
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published on the website of Ukrenergo show that capacity was allocated for import as well.
Namely, in the months from June to September 2017 some allocation of capacity was taking
place for import as well. & Nonetheless, no nomination could be done for using the
interconnectors’ capacity in direction of import, which in fact deprived simultaneous use of
capacity allocated for import and export for transit purposes. This has also been confirmed by
an audit report from the audit chamber of the Ukrainian Parliament from December 2017 (the
Audit Report).® Namely, the Audit Report noted that imports have only been carried in 2015,
by Ukrinterenergo based on an order from the Cabinet of Ministers,®® and capacity was
provided by Ukrenergo based on an Order from the Ministry of Energy and Coal Industry.®®

(49) Regarding transit, the Ministry explained that an undertaking applying for interconnectors’
capacity for the purposes of transit has to have contracts with foreign undertakings, agreement
with Ukrenergo as well as an agreement with Energorynok. Due to the fact that the Auction
Rules of 2015 and their amendments of 2017 do not stipulate a procedure for allocation of
cross-border capacity for the purpose of transit, Ukrenergo has to follow the Decision of the
Ministry, i.e. the minutes of the meeting of 2014. Those Minutes provide for a Ministry’'s
decision to entrust Ukrinterenergo with performing electricity transit for the period until the
settlement of the issue relating to allocation of transmission capacity through the network in
the Burshtyn Island. Moreover, the Audit Report of December 2017 confirmed that
Ukrinterenergo was the only company that performed transit of electricity from / to Romania,
Slovakia, Hungary and the cost of dispatching services and the transportation of electricity
corresponded to the tariff set for by NEURC Regulations.®*

(50) The auctions results performed by Ukrenergo, in few months (June — August 2017) reveal that
capacity has been allocated for both export and import to the same undertaking (other than
Ukrinterenergo) at times.%?

(51) However, the complainant ERU Trading confirmed that no commercial transit in practice has
taken place in practice because the allocated capacity for import could not be nominated, and
no capacity could be nominated for transit (i.e. simultaneous export and import). Ukrenergo
does not accept nominations for import (electricity flow to Ukraine) or transit (simultaneous
nomination of export and import) because no undertaking, besides Ukrinterenergo has an
agreement with Energorynok for purchasing electricity from imports, if the imports are not
planned from the Ministry of Energy and Coal Industry. In addition, a template contract for
dispatching of transit has been prepared by Ukrenergo and has been submitted to NEURC for

87 See: https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews (13.03.2018)

88 Audit Chamber “REPORT on results of the audit of the effectiveness of the management by Ministry of energy and coal
industry of Ukraine objects of state property in the field of transit, export and import of energy carriers”, approved by
Decision of Audit Chamber No. 26-5, dated 19.12.2017.

89 Cabinet of Ministers of Ukraine, No.1188-p, 05.12.2014.

90 Ministry of Energy and Coal Industry, "On some measures on
the market of electric energy, No. 887 from 26.12.2014. The Ministry ordered
Ukrenergo to provide
the possibility of importing electricity from a parallel operating grid

Russia in the amount of up to 1500 MW for the period from 27.12.2014 to 31.12.2015.
%1 Audit Report, p. 29.
92 See results for months June, July and August 2017.
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approval. Such contract would need to be signed by the market participants and Ukrenergo so
that they could accept nominations for transit of electricity when capacity is allocated for both
import and export. No legal basis for such a template contract for transit exists in the primary
and secondary legal acts in Ukraine.

The Audit Report from December 2017 however, revealed that transit was taking place each
year in the investigated period 2015 - first nine months of 2017. The largest
volume of transit was in direction Slovakia -
Hungary (1718.9 thousand MWh in the amount of 1022.4 thousand euros), whereas the
smallest transit was in the direction of Romania-Slovakia (16.0 thousand MWh at an amount
of 83.4 thousand euros).®® Total transit of electricity during the investigated period amounted
to 2314.3 thousand MWh. For the provision of transit of electricity, Ukrinterenergo received
14.2 million euros.%

To sum up, only export of electricity is being performed at the moment on commercial basis
and in a market-based procedure. Even Ukrinterenergo participates to capacity allocation
auctions for export of electricity.® In addition, based on the minutes of the meeting from July
2014, as confirmed by the Ministry of Energy and Coal Industry in its Reply to the Opening
Letter, only Ukrinterenergo can perform transit and can obtain all unused capacity at daily
auctions for free (without participating to auctions and requiring capacity). Ukrinterenergo could
decide whether it needs the capacity for transit or not, meaning that transit of electricity is still
not performed on a commercial basis. Since only a maximum of 650 MW of electricity could
be exported from Burshtyn island and on the other hand capacity at interconnectors is much
higher (amounting to 1600 MW as explained above), in cases where more electricity is
exported less capacity is available after daily auctions, whereas in cases where there is less
export, Ukrinterenergo obtains more capacity for free.

As noted in the minutes of the meeting that took place in Vienna on 18 July 2017, even though
the Auction Rules could further be amended by adding “[M]arket participants which get
allocation capacity rights for import and export in one synchronous zone can use this capacity
for providing transit operation," the breaches identified by the Secretariat in the Opening Letter
in the present case could not be fully rectified, because of the link of capacity allocation for
transit with the electricity market model in place.

lll. Relevant Energy Community Law

(55)

In the following, a selection of provisions of Energy Community relevant for the present case
is compiled. This compilation is for convenience only and does not imply that no other
provisions may be of relevance for its assessment.

93 Audit Report, p.29.
% |bid, p.40.
9 See auction results for December 2017.
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(56) Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute Settlement
under the Treaty (“Dispute Settlement Procedures”)® as “a Treaty obligation or [...] a Decision
addressed to [a Party]”. A violation of Energy Community Law occurs if “[a] Party fails to comply
with its obligations under the Treaty if any of these measures (actions or omissions) are
incompatible with a provision or a principle of Energy Community Law” (Article 2(1) Dispute
Settlement Procedures).

(57) Atrticle 6 of the Treaty reads:

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment of
the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy
Community’s tasks. The Parties shall abstain from any measure which could jeopardise the
attainment of the objectives of the Treaty.

(58) Article 11 of the Treaty reads:®’

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean (i) the Directive
2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning common
rules for the internal market in electricity [...] and (iii) the Regulation 1228/2003/EC of the European
Parliament and of the Council of 26 June 2003 on conditions for access to the network for cross-
border exchanges in electricity.

(59) Atrticle 41 of the Treaty reads:

1. Customs duties and quantitative restrictions on the import and export of Network Energy and all
measures having equivalent effect, shall be prohibited between the Parties. This prohibition shall also
apply to customs duties of a fiscal nature.

2. Paragraph 1 shall not preclude quantitative restrictions or measures having equivalent effect,
justified on grounds of public policy or public security; the protection of health and life of humans,
animals or plants, or the protection of industrial and commercial property. Such restrictions or
measures shall not, however, constitute a means of arbitrary discrimination or a disguised restriction
on trade between the Parties.

(60) Article 3(1) of Directive 2003/54/EC (“Public service obligations and customer protection”)
reads:

Contracting Parties shall ensure, on the basis of their institutional organisation and with due regard
to the principle of subsidiarity, that, without prejudice to paragraph 2, electricity undertakings are
operated in accordance with the principles of this Directive with a view to achieving a competitive,

9 Procedural Act No 2008/01/MC-EnC of 27 June 2008.

97 Article 11 EnCT has been amended by Decision of the Ministerial Council of the Energy Community D/2011/02/MC-EnC
and it introduces an obligation for the Contracting Parties to adopt Directive 2009/72/EC and Regulation (EC) No714/2009
by 1 January 2015. By then, the Contracting Parties have to comply with Directive 2003/54/EC and Regulation (EC) No
1228/2003.
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secure and environmentally sustainable market in electricity, and shall not discriminate between those
undertakings as regards either rights or obligations.

(61) Article 12(f) of Directive 2009/72/EC (“Tasks of transmission system operators”) reads:

Each transmission system operator shall be responsible for:

[..]

() ensuring non-discrimination as between system users or classes of system users, particularly in
favour of its related undertakings.

(62) Article 32(1) of Directive 2009/72/EC (“Third-party access”) reads:

Contracting Parties shall ensure the implementation of a system of third party access to the
transmission and distribution systems based on published tariffs, applicable to all eligible customers
and applied objectively and without discrimination between system users. Contracting Parties shall
ensure that those tariffs, or the methodologies underlying their calculation, are approved prior to their
entry into force in accordance with Article 37 and that those tariffs, and the methodologies - where
only methodologies are approved - are published prior to their entry into force.

(63) Article 37(1)a) of Directive 2009/72/EC (“Duties and powers of the regulatory authority*) reads:

The regulatory authority shall have the following duties:

(a) fixing or approving, in accordance with transparent criteria, transmission or distribution tariffs or
their methodologies.

(64) Article 1 of Regulation (EC) 714/2009 reads:
This Regulation aims at:

(a) setting fair rules for cross-border exchanges in electricity, thus enhancing competition within the
internal market in electricity, taking into account the particular characteristics of national and regional
markets. This will involve the establishment of a compensation mechanism for cross-border flows of
electricity and the setting of harmonised principles on cross-border transmission charges and the
allocation of available capacities of interconnections between national transmission systems.

(b) facilitating the emergence of a well-functioning and transparent wholesale market with a high level
of security of supply in electricity. It provides for mechanisms to harmonise the rules for cross-border
exchanges in electricity.

(65) Article 2(1) of Regulation (EC) 714/2009 reads:

“interconnector” means a transmission line which crosses or spans a border between Contracting
Parties and which connects the national transmission systems of the Contracting Parties.
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Article 16(1) of Regulation (EC) 714/2009 (“General principles of congestion management”)
reads:

Network congestion problems shall be addressed with non-discriminatory market-based solutions
which give efficient economic signals to the market participants and transmission system operators
involved. Network congestion problems shall preferentially be solved with non-transaction based
methods, i.e. methods that do not involve a selection between the contracts of individual market
participants.

Article 19 of Regulation (EC) 714/2009 (“Regulatory authorities”) reads:

The regulatory authorities, when carrying out their responsibilities, shall ensure compliance with this
Regulation and the Guidelines adopted pursuant to Article 18.98

Section 2.1 of the Congestion Management Guidelines (,Congestion-management methods")
reads:

Congestion-management methods shall be market-based in order to facilitate efficient crossborder
trade. For that purpose, capacity shall be allocated only by means of explicit (capacity) or implicit
(capacity and energy) auctions. Both methods may coexist on the same interconnection. For intra-
day trade continuous trading may be used.

Article 3(2) of the Dispute Settlement Procedures reads:

Failure by a Party to comply with Energy Community law may consist of any measure by the public
authorities of the Party (central, regional, local as well as legislative, administrative or judicative),
including undertakings within the meaning of Article 19 of the Treaty, to which the measure is
attributable.

Legal Assessment

According to Article 2(2) of the Dispute Settlement Procedures, a failure by a Party to comply
with Energy Community law may consist of any measure by the public authorities of the Party,
including undertakings within the meaning of Article 19 of the Treaty. Therefore, the actions of
Ukrenergo are attributable to Ukraine and may constitute an infringement of Energy
Community law by that Party.

In the following, the Secretariat will assess the legal framework as well as the actions by
Ukrenergo in light of Ukraine’s obligations under the Treaty. It will thereby take into
consideration the Ukrainian Reply to the Opening Letter.

%8 As adopted by the Permanent High Level Group under Procedural Act No 01/2012 PHLG-ENC of the Permanent High
Level Group.
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(1) Introduction and relationship between Cases ECS-8/15 and ECS-1/12

(72) The subject-matter of Case ECS-8/15 consists of several instances of nhon-compliance by the
existing legislation and its application in Ukraine with the Energy Community acquis
communautiare related to allocation of cross-border capacity as identified in the Opening
Letter. In concrete terms, linking the allocation of cross-border capacity with the undertakings’
participation to, and the functioning of, the WEM the different treatment of interconnectors’
capacities allocation for export on the one hand, and import and transit on the other hand, as
well as requiring the Ministry’s approval for the latter two activities constitute breaches of
Energy Community law in the Secretariat’'s assessment.

(73) The Secretariat further notes that despite the adoption of the new Electricity Market Law of
2017, and in particular the amendments to Article 30 of the Electricity Sector Law of 1998, as
well as the adoption of Auction Rules in 2017, their application by Ukrenergo in line with the
electricity market model in place in Ukraine fails to comply with Energy Community law. The
Ministerial Council has already expressed itself on the compliance of the current regime for
allocation of cross-border capacity for electricity in Ukraine in Case ECS-1/12.%°

(74) Case ECS-1/12 concerned different rules applicable to the allocation of capacity on
interconnectors depending on the directions of electricity flow. The domestic provisions under
scrutiny in the Opening Letter of Case ECS-1/12 are Article 30(1) of the Electricity Sector Law
of Ukraine, as well as Article 1(1) and 1(12) of the Auction Rules of 2012. While this breach
has been patrtially rectified by the adoption of the new Auction Rules of December 2015, and
then amended in 2017 in practice, imports are still to be performed upon approval by the
Ministry of Energy and Coal Industry of Ukraine based on approval of the energy balance.®
Based on a Reasoned Request by the Secretariat,'°* and following the Opinion of the Advisory
Committee dated 25 September 2017, the Ministerial Council adopted a decision that “by
maintaining in force its current regime for allocation of cross-border capacity for electricity,
Ukraine failed to fulfil its obligations under the Energy Community Treaty, and in particular
Article 41 thereof, Articles 3(1), 12(f) and 32 of Directive 2009/72/EC, Article 16(1) of
Regulation (EC) 714/2009 as well as Sections 1.1; 1.6; 2.1; 2.5, 2.10 and 2.13 of the
Congestion Management Guidelines as incorporated and adapted by Decision 2011/02/MC-
EnC of the Ministerial Council of the Energy Community of 6 October 2011.”

(75) Allocation of cross-border capacity for transit of electricity has not been subject to Case ECS-
1/12. While under Energy Community rules, allocating capacity for transit would consist of

99 Ministerial Council Decision 2018/02/MC-EnC on the failure of Ukraine to comply with the Energy Community Treaty in
Case ECS-1/12, 02.02.2018.

100 This has been confirmed also by the Letter from the Ministry of Energy and Coal Industry to the Secretariat, dated
04.04.2017, as well as by the Reply to the Opening Letter in Case ECS-8/15.

101 Reasoned Request in Case ECS-1/12, 19.05.2017.
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nominating capacity for import and export at the same time,1%? in Ukraine transit is considered
a separate category!® to which a procedure and approval different than for export applies.
The actions of Ukrenergo and its refusals to allocate capacity for the purpose of transit are
based on Ministry’s letter of 2012 and minutes of a meeting from 2014, which are not relevant
for the actions of Ukrenergo concerning export and import, as decided by the Ministerial
Council in Case ECS-1/12. Another peculiarity of the present case concerns the fact that
Ukrinterenergo was given the exclusive right to obtain interconnectors’ capacity for transit.

(76) The two cases could not be joined under Article 6 of the Dispute Settlement Rules%4 without
expanding the scope of Case ECS 1/12 in excess of what is allowed under the case-law of the

Court of Justice.'% Hence the Secretariat decided to pursue the present case separately from
Case ECS-1/12. 106

(2) Issues of non-compliance with Energy Community law
(77) In the following, the Secretariat further elaborates on several breaches of Energy Community

law already identified in the Opening Letter.

a. Breach of Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC

(78) The allocation of interconnection capacity for transit based on a unilateral administrative action
of the Ministry%7 fails to respect the principle of third party access to the transmission network
as stipulated by Articles 12(f) and 32(1) of Directive 2009/72/EC. These provisions require that
access to the networks is granted without discrimination and based on published tariffs.

(79) The principle of non-discrimination requires that comparable situations are not treated
differently unless such difference in treatment is objectively justified.°® As an overriding
principle of Energy Community law, it is reflected throughout the acquis communautaire. Article

102 Transit of electricity is defined by Article 2(e) of Regulation (EC) 714/2009 as a ,circumstance where a declared export
of electricity occurs and where the nominated path for the transaction involves a country in which neither the dispatch nor
the simultaneous corresponding take-up of the electricity will take place.”

103 The entrustment of Ukrinterenergo with right to access cross-border capacity for the purpose of transit is done with a
Ministry’s decision in the minutes of the meeting of 2014 because the Auction Rules do not govern transit, and such
entrustment is done ,for the period until the issue with transit is settled.”

104 Article 6 Dispute Settlement Procedure reads: “If several pending cases concern the same subject matter, they

may be consolidated and processed under the same case number.”

105 The Opening Letter ,delimits the subject-matter of the dispute, so that it cannot thereafter be extended, ... the
reasoned opinion and the proceedings brought by the Commission must be based on the same complaints as those

set out in the letter of formal notice initiating the pre-litigation procedure.“, C-51/83 Commission v Italy, [1984] ECR,
paras.4-5; Case C 191/95 Commission v Germany [1998] ECR | 5449, para. 55, Case C 422/05 Commission v
Belgium [2007] ECR | 0000, para. 25; Case C 186/06, Commission v. Spain, (2007) 1-12093, para. 15.

106 Joined Cases 209/78 and 218/78, Heintz van Landewyck SARL and others (FEDETAB) v Commission of the European
Communities, [1980] ECR 3125, paras 29 and 32

107 | egal value of the minutes of the meeting of 2014, as an administrative act, has been confirmed by the highest court of
Ukraine, as well as by the Ministry in its Reply to the Secretariat in a letter dated 04.04.2017.

108 C-17/03 Vereniging voor Energie, Milieu en Water (VEMW) [2005] ECR 1-4983, para. 48.
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7 of the Treaty prohibits any discrimination within the scope of the Treaty. As “specific
expressions of the general principle of equality”,%%° the acquis places further obligations not to
discriminate on both the transmission system operator and on the State.!° In the present case,
discrimination occurs in two instances:

(80) Firstly, allocation of cross-border capacity for export is performed by Ukrenergo under the
Auction Rules of 2017. On the other hand, allocation of electricity for import is performed
subject to approval by the Ministry of Energy and Coal Industry and only in case the electricity
balance requires import of electricity for satisfying the domestic demand, thus excluding
allocation of cross-border capacity for commercial imports.*'* This amounts to discrimination
and was deemed unlawful by the Ministerial Council in Case ECS-1/12.

(81) Similar to imports, cross-border capacity for transit of electricity is exclusively provided to the
State-owned undertaking Ukrinterenergo without performing auctions, because this is the only
undertaking allowed to execute contracts with foreign undertakings for the purpose of transit
of electricity, and Ukrenergo was instructed to accept only its requests for interconnectors’
capacity for transit.

(82) Based on the Ministry’s decision (contained in the minutes of the meeting of 2014), Ukrenergo
thus applies different procedures for allocating cross-border’'s capacity for transit than for
exports. Allocation of cross-border capacity is thus performed through different procedures
based on the directions of the flow of electricity. While for export Ukrenergo conducts auctions
as market-based procedures and accepts bids from different undertakings, for transit,
Ukrenergo applies a non-market based procedure. According to the case law of the Court of
Justice, “elements which characterize the comparability of different situations must be
assessed in the light of the subject matter and purpose of the Community act which makes the
distinction in question.“1*? As explained above, Energy Community law considers the flow of
electricity, irrespective of the direction (import, export or transit), as a flow of electricity crossing
borders (interconnectors) between two Parties of the Treaty. Therefore, energy undertakings
applying for using the interconnector capacity must be treated equally irrespective of the
direction and the flow of electricity.

(83) Even though since June 2017, Ukrenergo started allocating capacity for import no
simultaneous capacity is awarded for import and export (i.e. transit) is performed. Namely,
Ukrenergo cannot accept nominations for transit (or import in general) because this right has
been exclusively given to Ukrinterenergo, and also because no energy undertaking (other than
Ukrinterenergo) has contracts with Energorynok (for selling the imported electricity in the case
of imports or for purchasing for losses in the case of transit via Burshtin island). As the Audit
Report of the Ukrainian Parliament from December 2017 indicated, transit has only been
performed by Ukrinterenergo without being subject to any competitive allocation of capacity
and on non-commercial basis.

109 Case C-17/03 VEMW [2005] ECR 1-4983, para. 47.

110 Case C-17/03 VEMW [2005] ECR 1-4983, paras. 35 and 36.

111 pespite the changes in the applicable legal framework, in practice such approval is still required. See Reasoned Opinion
in Case ECS-1/12, p.18, para.102. See also Ministry’s Letter to the Secretariat dated 04.04.2017

112 Case C-127/07 Société Arcelor Atlantique et Lorraine and Others v. Premier minister, ECLI: EU: C: 2008:728, para.26.
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Secondly, the procedure for allocating interconnector capacities for the purpose of transit in
Ukraine is in itself discriminatory. The decision taken in the form of minutes of a meeting held
in the Ministry to Ukrinterenergo constitute preferential access to interconnectors’ capacity in
Ukraine granted to that company. The Court of Justice of the European Union, whose case
law is the point of reference for the interpretation of Energy Community law under Article 94 of
the Treaty, held in a judgment concerning preferential capacity allocation on electricity
interconnectors that such priority access amounts to different treatment, and that such
treatment could not be justified on account of the underlying long-term electricity supply
contracts concluded in performing a public service obligation.*3

According to the Court of Justice, reserving capacity to the benefit of certain system users
deprives all other actual or potential system users of the possibility to access the network for
that particular capacity. It thus puts them at significant disadvantage in comparison to the
undertakings benefiting from the preferential access to the system. Maintaining in practice a
procedure under which the available interconnector capacity necessary for transit of electricity
is allocated to only one system user, Ukrinterenergo, encroaches upon the non-discriminatory
principle as it treats that particular system user differently in conferring it an advantage to the
detriment of all other actual or potential users.

Both instances result in a breach of Energy Community law, namely Article 3(1) of Directive
2009/72/EC which requires Contracting Parties not to discriminate between electricity
undertakings as regards either rights or obligations; Article 32(1) of Directive 2009/72/EC
which requires them to ensure access to the transmission system for all third parties in an
objective manner and without discrimination; Article 12(f) Directive 2009/72/EC according to
which the transmission system operator is responsible for ensuring non-discrimination as
between system users or classes of system users, particularly in favor of its related
undertakings. These actions also encroach upon Article 7 of the Treaty, which as the Advisory
Committee held in its Opinion in Case ECS-1/12, is a “subsidiary remedy if there are no more
specific Treaty provisions available.”

Under Article 3(2) of the Dispute Settlement Rules, a violation of Energy Community law by
Ukrenergo is attributable to Ukraine as a Contracting Party. Consequently, the Secretariat
concludes at this point that Ukraine has failed to comply with its obligations under Articles 3(1),
12(f) and 32(1) of Directive 2009/72/EC. The Secretariat recalls that that conclusion has
already been supported with regard to different treatment of exports and imports by the
Advisory Committee, in its Opinion in Case ECS-1/12.1%4

Within the scope of Directive 32(1) of Directive 2009/72/EC, Article 3(14) of that Directive
provides a possibility for derogation from Article 32(1) of Directive 2009/72/EC'*® "insofar as
[its] application would obstruct the performance, in law or in fact, of the obligations imposed on
electricity undertakings in the general economic interest and insofar as the development of

113 Case C-17/03 VEMW [2005] ECR 1-4983, paras. 50-56.
114 Advisory Committee Opinion in Case ECS-1/12, p.5.
115 But not Article 12(f) of Directive 2009/72/EC.
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trade would not be affected to such an extent as would be contrary to the interests of the
Energy Community.”

(89) In order to be justifiable, any such obligation imposed in the general economic interest would
also need to comply with Article 3(2) of Directive 2009/72/EC. In particular, any such obligation
“shall be clearly defined, transparent, non-discriminatory,*'® verifiable and shall guarantee
equality of access for EU electricity companies to national consumers....”, and would have to
comply with the limits of the principle of proportionality. The latter requires priority capacity
allocation to be suitable to achieve the public service objective in question, and not go beyond
what is necessary to achieve that objective.

(90) Furthermore, the Court of Justice emphasised in its VEMW judgment that the effect of a
discriminatory measure such as priority capacity allocation would significantly imperil and even
block the access of new operators to the market, and protect the position of companies in the
situation of Ukrinterenergo against competition. Granting priority access to transmission
capacity thus jeopardises “contrary to the objective of the Directive, the transition from a
monopolistic and compartmentalised market in electricity to one that is open and
competitive.”''” Moreover, the Secretariat has serious doubts that minutes of a meeting held
in the Ministry of Energy and Coal Industry could serve as a lawful basis for the imposition of
any public service obligation to Ukrinterenergo for performing transit of electricity.

(91) Itis to be noted that even throughout the preliminary procedure in Case ECS-1/12,18 Ukraine
did not invoke any exemption from the principle on non-discriminatory access to
interconnectors for imports due to reasons of ensuring public service obligations. It has also
not done so in its Reply to the Opening Letter in the present case. Yet it is for the Contracting
Party concerned to not only invoke and sustain possible justification grounds for a
discriminatory priority access scheme such as the one at issue, but also to show that all
conditions required — in particular those set by Articles 3(14) and 3(2) of Directive 2009/72/EC
— are fulfilled. In the Secretariat's view, even if a legitimate public interest in banning
commercial imports existed, satisfying the conditions of Article 3(2) of Directive 2009/72/EC
as well as proportionality and non-discrimination would not be possible in the case at hand.

(92) Furthermore, the Court of Justice emphasized in its VEMW judgment that the effect of a
discriminatory measure such as priority capacity allocation would significantly imperil and even
block the access of new operators to the market, and protect the position of companies, in
casu the ones based on the territory of the Burshtyn island, against competition. Granting
priority access to transmission capacity thus jeopardises “contrary to the objective of the
Directive, the transition from a monopolistic and compartmentalised market in electricity to one
that is open and competitive.”1%°

116 The Secretariat submits that, in the context of the present case, this criterion relates to how the wholesale public supplier
and the retail public supplier, benefiting from preferential treatment, were assigned their respective functions.

117 Case C-17/03 VEMW [2005] ECR 1-4983, para. 62.

118 As noted in the Reasoned Request in Case ECS-1/12, para.90.

119 Case C-17/03 VEMW [2005] ECR 1-4983, para. 62.
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Article 16(1) of Regulation (EC) 714/2009 requires that network congestion problems are
addressed with non-discriminatory, market-based solutions which give efficient economic
signals to the market participants and transmission system operators. In addition, Section 2.1
of the Congestion Management Guidelines specifies that congestion management methods
shall be market-based and capacity shall be allocated only by means of explicit (capacity) or
implicit (capacity and energy) auctions.

According to its Article 1, Regulation (EC) 714/2009 aims at setting fair rules for the allocation
of available capacities of interconnections between national transmission systems, in line with
objective of establishing a harmonised framework for cross-border exchanges of electricity.
Article 2(1) of Regulation (EC) 714/2009 defines interconnector as “a transmission line which
crosses or spans a border between” two Member States. When Regulation (EC) 714/2009 was
adapted in line with Article 24 of the Treaty, and adopted as Energy Community law, the notion
of Interconnectors in Article 1 was defined as transmission lines or pipelines crossing a border
between Contracting Parties. This excludes interconnectors between Contracting Parties and
Member States, and thus all cross-border transactions from/to and via Ukraine (Burshtyn
island) with EU Member States.

However, on 23 September 2014, the Ministerial Council adopted a legally binding
Interpretation under Article 94 of the Treaty in which it explained “that the different treatment
of interconnections, cross-border flows, transactions or network capacities, depending on
whether the border to be crossed is situated between two Member States of the European
Union, two Contracting Parties or an EU Member State and a Contracting Party, frustrates the
very idea of a single regulatory space for Network Energy and leads to barriers of trade”. Article
1 of the Interpretation stipulates that

-In any legal act of the Energy Community incorporating European Union legislation, any reference to

i. energy flows, imports and exports as well as commercial and balancing transactions;

i. network capacity;

ii. existing or new gas and electricity infrastructure (including interconnections and
interconnectors)

crossing borders, zones, entry-exit or control areas between Parties and integrating the
Contracting Party/Contracting Parties with the EU internal energy market, shall be treated
in the same way and be subject to the same provisions as the respective flows,
imports, exports, transactions, capacities and infrastructure between Contracting
Parties under Energy Community law.” [emphasis added].

Consequently, the definition of ,interconnector* from Article 2(1) of the Regulation (EC)
714/2009 must be understood as ,a transmission line which crosses or spans a border
between Parties to the Treaty and which connects the national transmission systems of the
Parties to the Treaty.”
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(97) As described above, the Electricity Sector Law of 1998, as well as Article 1(1) of the Auction
Rules of 2017 stipulate that the auctions are to be held for access to cross-border capacity for
export and/or import of electricity. The Electricity Sector Law and the Auction Rules do not
govern the transit of electricity or the allocation of cross-border capacity at interconnectors for
the purpose of transit as a separate category. As explained above, such a separate norm is
not required under Energy Community law.

(98) For the transit of electricity, as detailed above, the Ministry of Energy and Coal Industry of
Ukraine is tasked to give an approval. Based on a letter from the Ministry addressed to
Ukrenergo and the minutes of the meeting from 2014, the latter does not allow private parties’
access to interconnectors and prevents participation to auctions for cross-border capacity to
energy undertakings without Ministry’s approval. To require a unilateral administrative decision
by a Ministry as a basis for the allocation of interconnectors, and not via competitive
procedures such as explicit or implicit auctions, amounts to maintaining a non-market based
method for capacity allocation that does not give efficient economic signals to the market
participants and transmission system operators.

(99) It thus fails to comply with Article 16(1) of the Regulation (EC) 714/2009 and Section 2.1 of the
Congestion Management Guidelines. This has also been held as “unquestionable” by the
Advisory Committee in its Opinion in Case ECS-1/12, in relation to Ministry’s approval of
potential imports.12°

c. Breach of Article 41 of the Treaty

(100) The prohibition of measures having an effect equivalent to a quantitative restriction, laid down
in Article 41 of the Treaty, conflicts with any rule or measure enacted by a Party capable of
directly or indirectly, actually or potentially, hindering trade among the Parties.'?! Measures
requiring prior authorization, '?> even as a pure formality, 22 have been considered by the
Court of Justice of the European Union as measures having equivalent effect to import
restrictions. Making the transit of electricity depending on prior approval by the Ministry makes
the transit of electricity in Ukraine more difficult than purely domestic supply and thus
constitutes a measure prohibited by Article 41 of the Treaty in principle.

(101) Already in the early years of liberalization of the EU energy markets, the Court has also held
that even though monopolies are not illegal per se they could be required to be abolished?* if
restricting free movement of goods unless such restrictions could be justified for provision of

120 See: Advisory Committee Opinion in Case ECS-1/12, p.5.

121 Case 8/74 Procureur du Roi v Dassonville, [1974] ECR 837, para. 5

122 Case C-434/04 - Ahokainen and Leppik, [2006] ECR 1-09171, para.21, 31, 35; Case C-170/04 - Rosengren and Others,
[2007] ECR 1-0407, para. 17, 18, 25, 38, 50; Case C-254/98 - TK-Heimdienst, [2000] ECR 1-00151, para.26; Case C-
389/96 - Aher-Waggon v Bundesrepublik Deutschland, [1998] ECR 1-04473, para. 20

123 C-54/05, Commission v Republic of Finland, [2007] ECR I- 02473, para.32; Case C-150/11 - Commission v Belgium,
[2012] ECLI:EU:C:2012:539, para.51; Case C-443/10 — Bonnarde [2011] ECR 1-09327. para.26-30

124 Case C-393/92 Gemeente Almelo and others v Energiebedrijf IJsselmij [1994] ECR 1-01477.
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services of general economic interest, under Article 106(2) TFEU corresponding to Article 19
of the Treaty.'?®> As a matter of fact, the requirement for Ministry's approval excludes the
possibility of any system user from one Party of the Energy Community Treaty to sell electricity
to customers in another Party via Ukraine.

(102) According to case law, it is incumbent on Ukraine to show that their rules fulfil the conditions
for application of the derogating rules in Article 41(2) of the Treaty or legitimate reasons in the
general interest.*?6 This corresponds to the second sentence of Article 4 of the Rules of
Procedure for Dispute Settlement whereby “where, however, a Party invokes an exemption to
a rule or general principle of Energy Community law, it is incumbent upon the Party concerned
to prove that the requirements for such exemption are fulfilled.”

(103) The Secretariat therefore concludes that Ukraine is breaching Article 41 of the Treaty because
its system of Ministry’s approval amounts to a measure having equivalent effect to quantitative
restriction. The Advisory Committee has accepted this argument in relation to Ministry’s
approval for imports in its Opinion in Case ECS-1/12.%?7

d. Article 19 Requlation (EC) 714/2009

(104) Under Article 19 of Regulation (EC) 714/2009, the national regulatory authority has an
obligation to ensure compliance with that Regulation, including its Congestion Management
Guidelines. NEURC has not taken later any effective remedial action to ensure compliance of
the implementation of the Auction Rules by Ukrenergo with the acquis communautaire.
Therefore, the Secretariat concludes that Ukraine has failed to fulfil its obligation under Article
19 of the Regulation (EC) 714/200 by the failure to remedy the violation of the infringed articles
of the acquis. Under Article 2(2) of the Dispute Settlement Rules, a violation of Energy
Community law by public authorities such as NEURC is attributable to Ukraine as a Contracting
Party to the Treaty.

V. Conclusion

(105) In the light of the foregoing, the Secretariat concludes that, Ukraine failed to comply with its
obligations under the Treaty related to non-discriminatory and market based allocation of
cross-border capacity, in particular Article 41 of the Treaty, Articles 3(1), 12(f) and 32(1) of
Directive 2009/72/EC and Articles 16(1) and 19 of Regulation (EC) 714/2009 as well as Section
2.1 of the Congestion Management Guidelines.

125 See the energy monopolies cases: Case C-157/94, Commission v The Netherlands (1997) ECR 1-5699; Case C-
158/94, Commission v ltaly (1997) ECR 1-5789; Case C-159/94, Commission v France (1997) ECR 1-5815 and Case C-
160/94, Commission v Spain (1997) ECR |-5851.

126 Case C-159/94 Commission v France [1997] ECR 1-5815, para. 94.

127 Advisory Committee Opinion in Case ECS-1/12, p.5.
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(106) In accordance with Article 13(2) of the Dispute Settlement Procedures, Ukraine is requested
to rectify the breaches identified in the present Reasoned Opinion, or at least make clear and
unequivocal commitments in that respect, within a time-limit of two months, i.e. by

15 May 2018.

and notify the Secretariat of all steps undertaken in that respect.

Furthermore, in accordance with Article 15 of the Dispute Resolution and Negotiation Centre Rules,
Ukraine may also request that the present dispute is mediated by a neutral third-party mediator.
Should Ukraine wish to benefit from this option, it shall notify the Legal Counsel of such a request in
line with Article 15(1) of the Dispute Resolution and Negotiation Centre Rules by

27 March 2018

Vienna, 15 March 2018

) :
lll'lg*“* l/-,mc r
f .

Janez Kopac Dirk Buschle
Director Legal Counsel/Deputy Director
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Unofficial translation

Dear Mr. Kopac,

The Ministry of Energy and Coal Industry would like to take this
opportunity to assure the Energy Community Secretariat of its highest
consideration and to inform on the following.

The MECI has examined the letter of the Energy Community Secretariat of
15 March, 2008 No. UA-MIN/O/jko/12/15-03-2018 in reference to Case ECS-8/15
concerning the issue of allocation of cross-border capacity for electricity transit
and import and attaches hereto the relevant information on the aforesaid issue.

We hope for your support and fruitful cooperation.

Yours faithfully,

Minister Ihor Nasalyk

Director of the Energy Community
Secretariat

Janez Kopa¢

Vienna

Attachments: on ___in 1 copy.



Attachment to the MECI’s letter
of No.

Information of the Ministry of Energy and Coal Industry concerning
the Case ECS-8/15 as regards electricity sector reform in Ukraine and
comments on electricity import and export, as well as access to cross-border
capacities for the purposes of electricity transit

The Ministry of Energy and Coal Industry within its competence has
examined the list of documents, which are necessary to settle the Case ECS-8/15
and hereby informs on implementation of provisions of the Law of Ukraine “On
Electricity Market” transposing the Third Energy Package.

Breach of Articles 1 and 2(1) of Requlation (EC) 1228/2003, namely
application of different capacity allocation procedures for electricity export,
import and transit

In accordance with Article 2 of the Protocol on the Accession of Ukraine to
the Energy Community Treaty, Ukraine undertook to liberalize the cross-border
capacity allocation market by 1 January 2012.

To fulfil the aforesaid obligations and implement provisions of Directive
2009/72/EC concerning common rules for the internal market in electricity and
Regulation (EC) 714/2009 on conditions for access to the network for cross-border
exchanges in electricity, the Law of Ukraine No. 663-VII “On the Principles of
Electricity Market Functioning in Ukraine” was adopted in October 2013
(hereinafter, the Law No. 663-VII).

Regulation 714/2009 clearly defines the terms “declared export”, “declared
import” and “declared transit” (Article 2 [e]) and establishes the principle of
equality of all the transit parties (Article 14, paragraph 5).

Therewith, the aforesaid terms and the principle were not set out in the Law
No. 663-VII and the Law of Ukraine “On Electricity Sector”. Only the Section V
of the Customs Code of Ukraine defines such terms as export, import, transit and
so on, while Section Il part 2.6 of the Procedure and Terms of the Customs Control
and Customs Clearance of Goods Transmitted Through Power Lines approved by
the Order of the Ministry of Finance of Ukraine of 30.05.2012 No. 629 clearly
defines that export, import and transit are the directions of electricity transmission
across the customs border of Ukraine.

In pursuance to the Law No. 663-VII, the Rules of electronic auctions for
cross-border electricity networks® capacity allocation” were developed and
approved by the NEURC’s Resolution No. 176 of 12.02.2015 (hereinafter, the
Rules). Assessment of the aforesaid regulation shows the lack of provisions
regulating transit issues.

First indent of Article 30 of the Law of Ukraine “On Electricity Sector”
envisaged the following: “Energy suppliers, which are the members of the
wholesale electricity market of Ukraine, have a license to perform activities related
to the electricity supply and have no overdue debt for electricity purchased on the
wholesale electricity market of Ukraine, shall have access to transmission capacity




of cross-border electricity networks in order to conduct electricity export and/ or
import operations.”

Thus, the legislator envisaged that an exclusive access to capacities for the
purposes of export and/ or import belongs to energy suppliers.

At the same time, the seventh and eights indents of Article 30 of the Law of
Ukraine “On the Electricity Sector” envisaged that: “Free transmission capacity
shall be allocated by the enterprise carrying out centralized dispatching control
over the United Energy System of Ukraine and electricity distribution through
local and international networks according to the rules of electronic auctions using
e-documents and electronic digital signatures, unless otherwise is envisaged by the
Law.

Energy suppliers obtain access to cross-border capacities based on auction
results. The Rules of electronic auctions for cross-border electricity networks’
capacity allocation are approved by the National Energy Regulatory Commission
upon agreement with the Antimonopoly Committee of Ukraine”.

Detailed analysis of Article 30 of the Law of Ukraine “On the Electricity
Sector” suggested that allocation of cross-border capacity shall be carried out
based on the results of an auction, unless otherwise is envisaged by the Law.
Seventh and eighths indents of Article 30 of the Law of Ukraine “On the
Electricity Sector” did not envisage any limitation as regards cross-border capacity
allocation for the purposes of export/ import. While the Law did not contain any
provision explicitly providing for allocation of cross-border capacity for the
purposes of electricity transit, it also did not prohibited it.

Thus, taking into account that legislation of Ukraine did not prohibit the
cross-border capacity allocation for the purposes of electricity transit and therewith
required carrying out cross-border capacity allocation exclusively in accordance
with electronic auction procedure, the Ministry of Energy and Coal Industry
considered that there were the Rules of electronic auctions for cross-border
electricity networks’ capacity allocation to regulate the issues of cross-border
electricity transit operations (the letter of the Ministry of Energy and Coal Industry
No. 03/32-4415 of 19.08.2015 to the NEURC).

Unfortunately, in the process of refinement of the Rules of electronic
auctions for cross-border electricity networks” capacity allocation (Rules No. 176),
approved by the NEURC Resolution of 28.03.2017 No. 426, the MECI’s position
in terms of electricity transfer was not taken into account.

A similar situation had place in April 2017 when a new Law of Ukraine
“On the Electricity Market” No. 2019 (hereinafter the Law No. 2019) was adopted
by the Verkhovna Rada of Ukraine. The Law entered into force on 11.07.2017 and
was agreed with the Energy Community Secretariat in due course.

According to the Law No. 2019, the majority of responsibilities for
reforming the electricity sector of Ukraine, including approving Congestion
management rules and interconnections’ capacity allocation procedure were
imposed on the independent Regulator (Article 6, paragraph 3, point 4).

The Law No. 2019 also envisages provision of access to interconnections
for the purposes of electricity export and/ or import, however, as like as the



http://www.nerc.gov.ua/index.php?id=24434
http://www.nerc.gov.ua/index.php?id=24434

previous Law No. 633, it does not provide for limitation of capacity allocation for
the purposes of export/ import, i.e. does not prohibit capacity allocation for the
purposes of electricity transit and requires allocation of access to cross-border
capacity exclusively based on the electronic auction procedure.

Allocation of cross-border capacity for electricity transit was discussed at the
meeting with representatives of Energy Community Secretariat held in Vienna
(Austria) on 18.07.2017. Energy Community experts noted that interconnections’
capacity allocation, including for the purposes of electricity transit, shall be carried
out according to the market principles based on auctions. Also, the Ukrainian part
shall take a relevant decision allowing for cross-border capacity allocation for the
purposes of electricity transit according to the market principles based on auctions.

Moreover, the Energy Community Secretariat stated that it was advisable to
allow access to interconnections’ capacity for the purposes of transit to suppliers
having corresponding rights to electricity export and import.

It is impossible to settle the issue of electricity transit using simultaneous
electricity export and import mechanism due to the need in the following execution
of relevant customs and tax documents. In particular, according to the Tax Code of
Ukraine, export and import operations envisage procedure of transfer of goods
(electricity) from one owner to another in the customs territory of Ukraine or a
relevant neighbouring state.

To be able to participate in auctions for the purposes of cross-border transit
energy suppliers will have to carry out two operations in a row:

. import/ sale of electricity;
. purchase/ export of electricity.

In the framework of electricity transit operations goods are not transferred
from one owner to another in the customs territory of Ukraine, i.e. they remain in
possession of the same owner.

According to Section Il part 2.6 of the Procedure and Terms of the Customs
Control and Customs Clearance of Goods Transmitted Through Power Lines,
obligations in terms of customs control and customs clearance of electricity
transferred across the border of Ukraine through power lines are imposed on
Ukrenergo NPC SE. Therefore, Ukrenergo NPC SE will be unable to execute
customs documents for electricity transit by energy suppliers, which have access to
interconnections for the purposes of export and import.

To settle differences in terms and definitions of “export” and “import” in the
Customs Code of Ukraine and Energy Community law, Ukrenergo NPC SE
envisaged differentiation of interconnections for carrying out transit operations in
draft Congestion management rules and interconnections’ capacity allocation
procedure, which were sent to the NEURC with the letter of 17.08.2017
No. 01/9083.

Draft NEURC Resolution On approval of Congestion management rules and
interconnections’ capacity allocation procedure containing no provision on transit
was approved at the NEURC’s meeting on 5 October, 2017.


http://www.nerc.gov.ua/data/filearch/Materialy_zasidan/2017/govten/05.10.2017/p28_05-10-2017.pdf
http://www.nerc.gov.ua/data/filearch/Materialy_zasidan/2017/govten/05.10.2017/p28_05-10-2017.pdf

As regards the draft NEURC Resolution “On approval of Congestion
management rules and interconnections’ capacity allocation procedure™

Draft NEURC Resolution “On approval of Congestion management rules
and interconnections’ capacity allocation procedure” was approved on the
NEURC’s meeting, which took place on 5 October 2017 as a public hearing.
According to Article 15 of the Law of Ukraine “On the National Energy and
Utilities Regulatory Commission” and the Procedure for holding public
discussions on draft decisions of the National Energy and Utilities Regulatory
Commission approved by the Resolution of the NEURC of 30.06.2017 No. 866
(hereinafter, Public discussion procedure), draft Resolution of the NEURC
“On approval of Congestion management rules and interconnections’ capacity
allocation procedure” (hereinafter, the draft Resolution) was published and subject
to public discussion (minutes of the public discussion was published on the
NEURC’s web-site on 05.03.2018: http://www.nerc.gov.ua/?news=7382). During
the public discussion, inter alia, a question on the need in transit regulation was
raised. Participants of the public discussion agreed that it was necessary to refine
the draft Resolution and make substantial amendments thereto aiming at taking
into account Harmonised Allocation Rules (HAR), approved by the Agency for the
Cooperation of Energy Regulators (ACER) on 2 October 2017.

On 13.04.2018 Ukrenergo NPC SE elaborated an updated version of the
Rules taking into account the HAR requirements and providing for access to
interconnections regardless of the purpose of their use and sent it by the letter
No. 01/15563 to the NEURC for approval.

Pursuant to point 3.12 of the Public discussion procedure and considering
the results of public discussion, the draft Resolution will be presented at a public
meeting of the NEURC for approval according to established procedure.

As regards cross-border capacity allocation for the purposes of electricity
import

Since the monthly auction for June 2017 carried out at the electronic auction
platform, Ukrenergo NPC SE has been allocating cross-border capacity for the
purposes of import.


http://www.nerc.gov.ua/?news=7382
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No

Illanosunii nane Konaue,

Kopucryrouuch miero Harozow, MiHICTEpPCTBO €HEpPreTHKH Ta BYILIBHOL
TIPOMHCIIOBOCTL Ykpainu nowopmoe  CekperapiaTy Eneprernaroro
CrirroBapHCTBa 3alleBHEHHS Y CBOiH BHCOKi# oBa3i Ta HOBLIOMILAE.

Mineneprosyriust  onpamosano auct Cekperapiaty EHepretudnoro
CnisroBapucrBa Bim 15 6epesns 2018 poxy Ne UA-MIN/O/jko/12/15-03-2018
crocoBHO crpaBu ECS-8/15, mpenmeroMm skoi € npoOneMa TpaHCKOPAOHHOIO
PO3MOIiy MPOIYCKHOI CIIPOMOXHOCTI, IIOB’fA3aHOI 3 IMIIOPTOM Ta TPaH3UTOM
eNeKTPOeHEPTil, Ta HaJICHIIa€ BIANOBIAHY 1HGQOpMaLiio.

CriozisaeMock Ha Banry miaTpuMKy Ta IIAHY CHiBIPaLIo.

3 noBaroio,

Minierp Irop Hacanuk

Hupextopy Cekperapiaty
Eneprernynoro CniBToBapHcTBa

Asesy Konauy

M. Binenn

Honarok: Hai B 1 mpum.

MiHicTepcTBC eHepreTMKM Ta BYTINBHOT
M2 npouucnoaocn Yrpainm
1M18-3742 Big 11.05.2018

- RN IIIIlIlIIlIlI




Honatox o nucta MiHeHeproByTiIIIA
Bin Ne

Indopmaniss Mineneprosyrinng crocopro enpasa ECS-8/15 mono
BIpoBaJIKeHHS pedopm B chepi eltlekTpoeHepreTuKy B Y kpaiHi Ta
po3’siCHeHHH 100 IMIIOPTY Ta eKCIOPTY eNeKTPHYHOI eHepril, a TAK0XK
AOCTYIY A0 MPONYCKHOI CIPOMOKHOCTI MDKIepKaBHUX NMEePeTHHIB A
3aificCHeHHs TPAH3UTY eJIeKTPHYHOI eHepril

MineHeprosyrijuist, B MeXaX KOMIIETEHILI, OIpaIfoBalo Hepelik
NOKYMEHTIB, AKi HeoOXimai mms 3akpurta crpaBd ECS-8/15 Ta indopmye mofo
peaizalil IonoxeHb 3aKkoHy Ykpaimu «[Ipo pHHOK eneKTpH4YHOI eHeprii», sAKuH
iMIUTeMeHTY€E MpaBHJIa TPETHOI'0 €HEPreTHYHOTO MaKeTy.

Ilopywenns cmamei 1 ma 2(1) Pezramenmy (CC) 1228/2003
GUKODUCMAHHA DISHUX Npoyedyp po3noOily Oas excnopmy, Iimnopmy ma
MPAaH3umy enexmpoeHepeii).

BigmoeizHo Ho crarrti 2 NPOTOKOIY HpO INPHENHAHHSA YKpaiHH [0
HoroBopy npo 3acHyBaHHs EHeprerruxoro CHiBTOBapHcTBa, YKpaiHa B3sna Ha
cebe 30060B'a3aHHA g0 1 ciums 2012 p. niGepamizyBaTH pPHHOK pPO3IOAITY
MIXIep)KaBHOTO TEPETHHY Y KpaiHH.

3 METOI0 BUKOHAHHS BHINE3a3HAYCHHX 3000B’sg3aHE Ta IMIUIEMEHTAamil
Hopm gupektusn 2009/72/€C «Ilpo cminkHi IpaBWIa BHYTPIIIHBOIO DPHHKY
enexkTpuyHol eHeprit» Ta Permamenty (€C) 714/2009 «Ilpo ymMoBM nocTyiy HoO
MepeX TPAHCIIOPTYBAHHS eNeKTPUYHOi eHeprii» y xobTHi 2013 p. Oyno HpuHHsTO
3axoH Ykpaiuum Ne 663-VII «IIpo 3acany QyHKIUOHYBaHHsS PHUHKY eJIEKTPHIHOI
eneprii Yxpainu» (gami — 3axon Ne 663-VII).

Permamenr 714/2009 qiTko BU3Hadae Taki IIOHATTS, K «3asSBIICHUH
eKCIIOPT», «3a4BIEHUM IMIOPTY, a TakoX «3asBicHul TpaHsuT» (cTarTa 2[e]), Ta
BCTAHOBJIIOE NPHHITUII PiBHOIMPABHOCTI BCIX YYACHHKIB IIpH 3MiHCHEHH] TPaH3MUTY
(ctarrs 14, myHKT 5).

PazoM 3 THM, BHINEBKA3aHl IOHATTA Ta NIPHHIUNHN B 3akoHl Ne 663-VII Ta
3axoni Vkpainu «I[Ipo enexTpoeHepreTHKy» Oymu BimcyTi. Jlume posmin V
MHuTHOTO KOJEKCY YKpaiHK BH3HA4Yae TaKi NOHATTH, AK eKCIOPT, IMIIOPT, TPaH3UT
Ta iHme, a gacTuHa 2.6 posnimy II ITopsaxy Ta CTPOKiB MHTHOIO KOHTPOJIO Ta
MuTHOro OQOpMIIEHHS TOBapiB, LIO IEPEMILyIOThCs JLHIAMHE €leKTpornepenadi,
3aTBepKeHoro HakazoMm MiHicrepcTBa diHaHciB Ykpainu Big 30.05.2012 Ne 629,
4iTKO BH3HAUAE, 1O EKCIOPT, IMIOPT Ta TPaH3UT — 1€ HalpsMH IepeMilleHH:
elleKTpoeHeprii Yepes MUTHUH KOpIOH YKpaiHH.

Ha BukoHanHs BuMor 3akoHy Ne 663-VII pospobneno Ilopsok
IIPOBEIEHHS EJIEKTPOHHHX ayKIIOHIB 3 POIIOIIEHHs IIPOIYCKHOI CIIPOMOXXHOCTI
MDKIEpKAaBHHX eNeKTPUYHUX Mepex, 3aTBepmkeHn# nocraHosoro HKPEKII sig
12.02.2015 Ne 176 (mani — Ilopamok). AHami3 3a3Ha4YEHOIO PEryNATOPHOTO aKTy
TAKOX Jla€ INACTABM CTBEP/DKYBAaTH IPO BiACYTHICTH IMOJOXKEHB IHNOMO
BpEryJIIOBaHHA ITUTaHb TPAH3HTY.

A63arnom neprmm crarTi 30 3akoHy YxpaiHH «lIpo elneKTpoeHepreTHKY



Oyio nepenbadero, mo: «J{oCcTyn 1o IPOMyCKHOI CIIPOMOMHOCTI MiXIEep)KaBHUX
SJIEKTPUYHMX MEpeX 3 MEeTOIo 3IiHCHEeHHS ollepaliifi 3 excrnopry Ta/abo iMmopry
elIeKTPUYHOI eHeprii MalOTh €HEepPronoCTAYAbHUKY, SKi € YIEHAMM OIITOBOTO
PHHKY €JIeKTPHIHOI eHeprii YKpaiHH, MalOTh JLEH310 Ha 3A1CHeHHA AiIsIbHOCTI
3 MOCTa4YaHHs eNIeKTPUYHO] eHepTii Ta He MaloTh IPOCTPOYEeHO! 3a00proBaHoCTi 3a
eNIeKTPUIHY EHEpTilo, 3aKylleHy Ha OITOBOMY pHHKY €JNEeKTPHYIHOI eHepril
Vxpalamy.

Tobro 3axoHOmaBens Iepeadayas, MO JOCTYN JO IIPOILyCKHOL
CIIPOMO’KHOCTI 3 METOIO €KCHOPTY Ta/alo iMIOpTy eneKTpHYHO! eHeprii MaloTh
BHKIIIOYHO €HEePIrolIOCTaualbHUKH.

Y cBowo uepry, ab3anaMyu chOMHM Ta BocbMEM cTatTTi 30 3akony Ykpainu
«IIpo enexTpoeHepreTuky» Oymo mnependadeHo, mo: «PosmofileHHA BiNBHOL
TPOIYCKHOI CIIPOMOXKHOCTI MDKIESPXKaBHUX ENEKTPUYHMX MepeX 3HiHCHIOETHCA
MiIOpHEMCTBOM, fKe 3AIHCHIOE NEHTpali3oBaHe MAHCIETYEpPChKE YIPaBNIHHS
00’ €MHAHOIO €HEePreTHYHOI0 CHCTEMOIO YKpaiHH 1 Iepefavy eJeKIpH4YHOI eHepril
MAaricTpaJbHHUMH Ta MIKAECP)KaBHUMH IEKTPHYHUMH Mepe)KaMH, 3a IPOLEeLyPOro
eJIEKTPOHHOTO ayKIIOHYy 3 BHKODHCTAHHSM EJIEKTPOHHOTO JOKyMEHTOOOIry Ta
eJIeKTPOHHOTO IIM(POBOro MiANHCY, KPiM BUIAJKIB, BCTAHOBIECHHX 3aKOHOM.

IocTyn A0 IPOIYCKHOI CIPOMOXKHOCTI MDKIEPXXaBHHX €JIEKTPHYHHX
MEpEeK eHepromoCTa4YalbHUKN OTPUMYIOTh 3a pe3yNbTaTaMH ayKLioHy. Ilopsnok
NPOBEIEHHs €JIEKTPOHHUX ayKIIOHIB 3 PO3NOIICHHA NPOIYCKHOI CIIPOMOXKHOCTI
MDXK/IEPKABHHX EJIEKTPHYHHX MEPEX 3aTBepIKyeThC Hal[lOHANBHOIO KOMICIEH,
mo 3AiMCHIOE AepxaBHe peryIiOBaHHS y chepl €HepreTHKH, 3a IOTOJKEHHSM 3
AHTHMOHOIIOJIILHEM KOMITETOM Y KpaiHm».

IpynToBHHEH anani3 craTTi 30 3akoHy YkpaiHu «IIpo eleKTpOSHEPreTHKY»
IaBaB TIACTaBH CTBEPIKYBATH, IO pPO3IOALT TPOIYCKHO! CIIPOMOKHOCTI
MIKIEP/KaBHUX EJIEKTPHIHAX MepeX TOBHHEH 3/1MCHIOBATHCA 3@ pesylbTaTamMH
ayKI[ioHy, KpiM BHIGJKiB, BCTRHOBICHMX IMM 3akoHOM. AbO3anu ChOMHH Ta
poceMui  c¢ratti 30 3axkomy VYkpainnm «IIpo  enexTpoe€HEpPreTHKY» He
BCTAHOBIIOBAIM  BHIMIOYHMX OOMEXeHb [IOAC pO3NOAily  HPOIYCKHOI
CIIPOMOXHOCTI JUIS eKCIOPTY/IMIIOPTY. 3aKOH He MICTUB IIOJIOXEHb, AKi IPAMO
BH3HAYANIH, IO PO3NOALT IIPOILyCKHOI CHPOMOIKHOCTI 3/1iHiCHIOBABCS, B TOMY YHCII
i 114 oneparliif 3 TPAH3UTY €IEKTPUYHOI eHepril, 0ZHaK BiH He MiCTHB 1 3a60poHH.

Omixe, OCKUIBKM 3aKOHOJABCTBO YKpaiHH He MICTHIO 3a0OpOHM CTOCOBHO
PO3MOAIULY TPOMYCKHOI CIIPOMOXKHOCTI i 3MiHCHEHHs onepailiif 3 TpaH3HTY
eNeKTPOEHEPTii, a TakoX BHMaraio po3MOJUIy JOCTYNy IO MHpOIYCKHOI
CIIPOMOYKHOCTI MIMIEPKaBHHX MEpeX BHKIIOUHO 32 IPOLEAYPONO SIEeKTPOHHOTO
aykiiony, MiHeHeproByriins BBaxano, mo came IIOpPSROK IPOBEAEHHA
eJIEKTPOHHUX ayKI[iOHIB 3 PO3NOXLTEHH AOCTYILy /IO MPOITyCKHOI CIIPOMOXHOCTI
MiXIEPXKABHUX €JEeKTPUIHUX MepeX IIOBHHEH BpETYNBOBYBaTH IHTAHHA
TPAH3WTHUX TPAHCKODAOHHWX Olepaliif 3 eNeKTpHYHOI eHepriclo (JIUCT
Minereprosyrimis Ne 03/32-4415 six 19.08.2015 p. no HKPEKII).

Haxans, migyac jgoompamoBaHHg [lopsaoxky Ne 176 mosuIiro
Minxerepropyrijuis He Oyiio BpaxoBaHO y IIOpAAKy NpOBEIEHHS EIEKTPOHHHX
ayKI[ioHiB 3  PO3MOZINEHHS IPOIYCKHOI  CIPOMOXKHOCTI  MIKZEpXaBHHX




CIICKTPHYHHUX MepexX, 3aTeepiukeHoro nocranosoro HKPEKII im 28.03.2017
Ne 426 B uacTHHI 3RiHCHEHHA TPaH3UTY eIEKTPOEHEPTil.

AHaJoriyHa cHTyalis BHHHMKI2 H ICIs NpuifHATTS y KBiTHI 2017 p.
Bepxosrolo Panoro Vkpainu HoBoro 3akony Yxpainu Ne 2019 «IIpo pHHOK
eJleKTpA4HOI eHeprii» (nayi — 3akon Ne 2019), axuit Habpas aunHOoCTi 11.07.2017,
Ta SKHH CBOTO 4Yacy Oy mnoromxenuit 3 CekperapiaTroM EHepreTHyrHoro
CnisroBapHuCTBa.

Bimgmosigao mo 3akomy Ne 2019 ocHOBHa yacTHHa OOOB’A3KIB IIOJO
peopMyBaHHA e€HepreTH4YHOI Tralysi YKpaiHH NOKIagacThed Ha He3alIeKHOro
Perynatopa, y ToMy urcni # 3arBepmxenss [IpaBun ynpaBimiHHA 06MeXeHHIMH Ta
HOPSAKY PpO3NOALTY NPOIYCKHOI CHPOMOXHOCTI MIDKICPIXKaBHHMX IIEpeTHHIB
(ryHkT 4 yacTHHE 3 cTaTi 6).

3axoH Ne 2019 Takox BH3HadYae, IO AOCTYN O MIKICPIKABHHUX IEPETHHIB
HaJlaeTbCs NI eKCIOpTY Ta/abo IMIOPTY eNneKTpu4YHOi eHeprii, ane, SK i
monepenHiit 3akoH Ne 633, He BCTAaHOBINIOE BHKIIOYHMX OOMEXEHL OO
PO3MOALTY IIPONMYCKHOI CIIPOMOXHOCTI I €KCHOpTY/iIMIIoOpTy, TOOTO HE MICTHTH
3a00pOHM CTOCOBHO pO3NOAITY NPOIYCKHOI CIPOMOXHOCTI Ui 3AiHCHEHHS
onepalili 3 TpaH3UTY eJEKTPOCHeprii, H TakoX BUMarae 34IACHIOBaTH PO3NOALN
IOCTYIIy IO IPOIYCKHOI CHPOMOMKHOCTI MDKIEPXKABHHX MEPEX BHUKIIOYHO 3a
MIPOIIeIYPOIO eJIEKTPOHHOIO ayKIIiOHY.

TInTaHHs pO3MOALTY MPOIYCKHOI CIIPOMOXXHOCTI JUIA 3AIMCHEHHS TPaH3UTY
elleKTpoeHeprii oOroBoploBanocss Iig dac Hapam, sdka Oynga MpoBeJeHA B
M. Bimeur (Asctpis) 18.07.2017 poxy 3 mpeactraBHukamu CexperapiarTy
Eneprernynoro CnieroBapucTtBa. Excnepty Eneprermunoro CriBTOBapHCTBa
Bi[3HAYMIIH, IO PO3MOALN IMPOIMYCKHOI CIIPOMOXHOCTI MIXXIEPIKaBHUX NEPETHHIB
clIip 3xidicHIOBaTH 33 PHHKOBHMM TPHHIMIIAME HA OCHOBI ayKI[iOHIB, Y TOMY 9HCII
i TpaH3WT eNeKTpoeHeprii, a Takox icHye morpeba B NPHHHATTI yKPalHCBKOIO
CTOPOHOIO BiALOBiZHOrO pimleHHs, $Ke JMAO3BOJMTH IPOBOAMTH PO3MOZLT
IpONYCKHOI CIPOMOMKHOCTI [N TpaH3UTy €NeKTpPOeHeprii 3a pHHKOBHUMH
TPHHIKAIIAME Ha OCHOBI ayKIIiOHiB.

Taxox, Cexperapiar Emneprernysoro CrHiBTOBapHCTBa BKaszaB Ha
OOUINBHICTG HAfaHHA IOCTAYaNIbHHUKY MOMJIMBOCTI BHKOPHCTOBYBAaTH IIPaBO Ha
HZOCTYI JO MPOILyCKHOI CITPOMOXHOCTI MDKAEPKABHHUX HEPETHHIB Ui 3MiHCHEHHA
TPaH3HUTY Y pasi HAsSBHOCTI Y HHOr'O BIONOBIAHUX IIpaB UL 3AIHCHEHHS IMIIOPTY Ta
eKCIIOPTY €JIEKTPOEHEPTHI.

Copoba BHpillleHHd ITHTaHHA TpPaH3MTY eNEeKTPHYHOI €Heprii dYepes
3aCTOCYBAaHHA MeXaHi3My OJHOYAaCHHX oOlepallifi 3 IMIOPTY Ta €KCIIOPTY
eNeKTPHYHOI €HEPTil € HEMOXIIMBOIO, 3 IPUYHUH IOJATBINOr0 OpOPMIECHHS MUTHHAX
Ta OJATKOBHX JOKYMEHTIB, a caMe BiAIOBIIHO 10 MUTHOTrO KOieKcy Y KpaiHH IIif
gac 3MIMCHEHHs €KCITOPTHHAX Ta IMIIOPTHHX orepaliif nepenbavaerscs mpoueaypa
nepenayi ToBapy (eNeKTpHUHOI eHeprii) BiZl OJHOIO BIACHHKA JO IHIIOTO Ha
MUTHI# TepuTopil YKpaiuu 4 cyciHBOT iepKaBH BiAIOBiAHO.

JIns MOKIMBOCTI O6paTH yJacTh B ayKIOHI AN 3MiHCHEHHS TPaH3MTHHX
TPaHCKOPIOHHKX OIepariii eHepronocTadalbHEKe OyIyTh BHMYIIEH] IMPOBOIHTH
B TIOCIIiIOBHI Onepartii:



. IMITOPT/IIPOAAK eNeKTPUYHOI eHeprii;
. KyMiBJIA/eKCIIOPT EEKTPUUHOL eHeprii.

[lif dvac 3AiliCHEHHs TpPAH3UTHWX oOlepalifi 3 eJeKTPHYHOIO EHEPTIEIo
mepefada TOBapy BiJ OZHOTO BIACHHKA IO 1HIIOrO Ha MHTHIH TepuTopil YkpaiHu
He BiIOyBaeThLCs, TOOTO 3ATHITAETHCS Y OJHOTO 1 TOTO XK BIACHHKA.

Yacturoo 2.6 posmiry II TTopsaaky mono CTPOKiB MUTHOTO KOHTPONIO Ta
MHTHOTO 0QOPMIIEHHA TOBAPIB, IO HePeMilllyIoThCs JIHIAMH eIEKTpoNepeadi, Ha
IIT «HEK «YxpeHepro» TmOKIANalOTbC OOOB’SI3KH B YacTHHI 3HiHCHEHHS
MUTHOTO KOHTPOIIO T2 MUTHOTO O(OPMIIEHHS eJeKTPOESHEPTii, IO NepeMilly€ThCs
gyepes MUTHHH KOpHOH YKpaiHM IiHIAMEM enexTponepenadi. Takum YHHOM,
II1 «HEK «VYxpeHnepro» He 3MoXe O(GOPMHTH MHTHI HOKYMEHTH HAa TPaH3UT
eJEeKTPHYHOI €HEpril eHepromocTayaj)bHHKaM Y pa3i OTPUMAaHHA OCTaHHIMM
HOCTYTIY 10 MDKIEPKABHUX IIEPETHHIB 3a HANPAMAMHE €KCIIOPT Ta IMIIOPT.

3 METON BperyiloBaHHS po30iKHOCTeH B TIyMAueHHSIX Ta BH3HAYCHHAX
«eKCIOpT» Ta «iMmopt» y MutHoMy kojekci VYkpaiHM Ta 3aKOHOZABCTBI
Enepreruusnoro Crisrosapuctsa JI1 «HEK «Ykperepro» nepexbaduiio posmoail
TNepeTHHIB s 3AIMCHeHHs TPaH3MTHMX ONepanifi NpW MiArOTOBII IPOEKTY
IIpaBun ympaBiiHHS OOMEKEHHSIMH Ta MOPSIKY pOSIOALULY HpPOIyCKHO]
CIIPOMOXHOCTI MiXKHEp)KaBHUX IepeTHHiB, sxi 6ynu Hampapneni no HKPEKII
qactoMm Bix 17.08.2017 Ne 01/9083.

5 sxopran 2017 poky Ha 3acimanHi HKPEKII 6yB cxBayieHHH MPOEKT
nocranosu HKPEKII «IIpo 3arBepmkeHHs [IpaBua ynpasiliHHA 0OMEXECHHIMH Ta
TOPSZIKY PO3IMOALTY HPOIYCKHOI CIPOMOXHOCTI MDKIEDXKABHHX IIEDETHHIB», B
AKOMY Takox OyB BiICYyTH1H TpaH3HT.

Hlooo npoexmy nocmarosu HKPEKII «llpo samsepoowenna Ilpasun
YNpaBNiNHA OOMEJICERHAMU Ma NOPAOKY PO3NOJILY NPONYCKHOI CRPOMOJCHOCMI
MIDICOEPIICABHUX NEPEMUHIBY

IIpoext mocranosu HKPEKII «IIpo 3aTBepmxenss Ilpasun YIpaBJTiHHA
oBMEKEHHIMH Ta TOPAAKY PO3MOILLY IPOMYCKHOI CIIPOMOXHOCTI MKAEPKAaBHHX
nepeTHHiB» cxBaneno Ha 3acizanni HKPEKTI, wo Binfynaochk y ¢dbopmMi BIJIKPHTOTO
ciyxagHs 05 sxotHa 2017 poky. Binmopinso no crarti 15 3akoHy YKpainu «IIpo
HarioHansHy KoMicito, IO 3/iHCHIOE JAepXXaBHe perymioBaHHA Y chepax
CHEPTeTHKM T2 KOMYHANBHMX NOCIHYr» Ta IIOpsiKy IpOBENeHHs BilKPHTOTO
o6rosopernst poexTiB pimers HKPEKII, 3aTBep/keHOTO IIOCTaHOBOO HKPEKII
Bix 30.06.2017 Ne 866 (mani — Ilopsmok BiAKPHTOrO OOGTOBOPEHHS), IHPOEKT
nocranosr HKPEKII «IIpo 3arBepmierHs [Ipapii ynpaBIiHHI OOMEXeHHAMM Ta
IOpSAKY PO3TIOJLNY HPOIYCKHOI CIPOMOXHOCTI MIKAEPKaBHUX nepeTHHIB» (Haii
— mpoekT IlocTanoBu) GYB ONPHIFOAHEHHH Ta HMPOHITOB BigKpHuTe OOrOBOPEHHS
(IIpPOTOKON BiOKPUTOro OGTOBOPEHHA ONMyOGNIiKOBAHO HA Beb-caiiti HKPEKII
05.03.2018 — http://www.nerc.gov.ua/7news=7382). Ilix wac BifKpHTOrO
0OTOBOPEHHS TAKOXK IOPYIIYBAIOCS IHUTAaHHA IIOAO HeoOXIIHOCTI BperyJIrOBaHHA
nuraHHs TpaH3eTy y Ilopsnxy. V xoml oOroBopeHb y4aCHHKaMH BIIKPHTUX
ClyxaHp OyJlI0 TUpPHMHHATO  y3rojkeHe  pilIeHHI  IIOAO HeoOXifgHOCTI
JOOIPAIFOBaHHA [poeKTy [IoCTaHOBK Ta BHeCEHHs JO HBOTO CYTTEBUX 3MIH JULA



S

BpaxyBaHHA BHMOI' IpoekTy I'apmonizoBanux Ayxuionnux ITpasun (HAR), axi
OyJn 3aTBep/UKEHI ATeHII€l0 31 B3aeMOAil perymioloYdx OpraHis y cdepi
enepromocravanas (ACER) 2 xosTas 2017 poxky.

13.04.2018 p. Il «HEK «VYkpeHepro» HOONpaIfoBAJIO Ta HAIPABUIIO
muctoM Ne01/15563 na moromkenns no HKPEKII oxnosneny pemaxuiro [Ipasui,
o BpaxosyioTh BuMoru HAR Ta nepenbayaroTh BHKOPHCTAHHS MIXIEPIKaBHHX
IIepeTHHIB He 3aJIeXKHO Bifi METH BUKOPHCTaHHA.

Bignosigso xo nyskTy 3.12 Ilopsaxy BiIKpUTOro 0OrOBOPEHHS IIPOEKTIB Ta
3 YpaXyBaHHSM pe3YJBTaTy BiAKpHTOro o0roBopeHHs mpoekT IlocTanoBu Oyne B
YCTAaHOBJIEHOMY 3aKOHOIABCTEOM MOPAAKY HajaBMH Ha BiIKpHTE 3aciiaHHA
HKPEKII s 3aTBepaKEHHA.

IlJodo posnodiny mixcoepocagrux nepemuHie Ona iMnopmy eneKmpuyHoi
enepeii.

[TourHarouM 3 MiCSYHOTO ayKIlioHy Ha depBeHb 2017 poKy, IPOBENEHOTO Ha
eleKTpoHHiM aykuionmiit rardopmi, OIT «HEK «Yxperepro» posmomiise
IPONYCKHY CIPOMOXKHICTE MIKHEp)XaBHMX €JEeKTPHIHHX MEpeX YKpaiHH B

HAIPSIMKY IMILOPTY.
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