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Vienna, 18 May 2018 
ECS-8/15O18052018 

RE:  Case ECS-8/15; Reasoned Request 
 
 
Honorable Presidency of the Energy Community, 
Honorable Vice-Presidencies of the Energy Community, 
 
 
Please find attached the Reasoned Request in relation to Case ECS-8/15. 
 
Please accept, Excellencies, the assurances of my highest consideration. 
 
 
Yours sincerely, 

 

Janez Kopač 
Director 
 
 
 
H.E. MR. KRESHNIK BEKTESHI 
MINISTER OF ECONOMY OF THE REPUBLIC OF MACEDONIA 
 
H.E. MR. CHIRIL GABURICI 
MINISTER OF ECONOMY AND INFRASTRUCTURE OF THE REPUBLIC OF MOLDOVA 
 
H.E. MR. MIGUEL ARIAS CAÑETE 
CLIMATE ACTION & ENERGY COMMISSIONER  
EUROPEAN COMMISSION 
 
 
Copy:  
H.E. MR. IHOR NASALYK  
MINISTER OF ENERGY AND COAL INDUSTRY OF UKRAINE 
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TO THE MINISTERIAL COUNCIL OF THE ENERGY COMMUNITY 

represented by the Presidency and the Vice-Presidency of the Energy Community 
 
 
 

REASONED REQUEST 
 

in Case ECS-8/15 
 

Submitted pursuant to Article 90 of the Treaty establishing the Energy Community (“the Treaty”) 
and Articles 15 and 29 of Procedural Act No 2015/04/MC-EnC of the Ministerial Council of the 

Energy Community of 16 October 2015 on the Rules of Procedure for Dispute Settlement under 
the Treaty,1 the 

 
 

SECRETARIAT OF THE ENERGY COMMUNITY 
 

against 
 

UKRAINE 
  
 
is seeking a Decision from the Ministerial Council that  
 

by maintaining in force its current regime for allocation of cross-border capacity for transit of 
electricity, Ukraine fails to fulfil its obligations under the Energy Community Treaty, and in 
particular Article 41 thereof, Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC, Articles 
16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 of the Congestion 
Management Guidelines as incorporated and adapted by Decision 2011/02/MC-EnC of the 
Ministerial Council of the Energy Community of 6 October 2011. 
 

 
The Secretariat of the Energy Community has the honour of submitting the following Reasoned 
Request to the Ministerial Council. 
 

I. Relevant Facts 

(1) The subject-matter of the present case consists in several instances of non-compliance by 
the existing legislation and its application in Ukraine with the Energy Community acquis 
communautaire related to allocation of cross-border capacity by the Ukrainian transmission 
system operator Ukrenergo, under the Auction Rules approved by the National Commission 
for State Energy and Public Utilities Regulation (NEURC). 
 
 
 

                                                        
1 Procedural Act No 2015/04/MC-EnC of 16.10.2015. 
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1. The electricity sector in Ukraine 
 

(2) The electricity market of Ukraine is organized according to a single buyer model (the 
wholesale electricity market of Ukraine: “the WEM”) on the basis of the Electricity Sector Law 
of 1998.2 The WEM is based on an agreement between the participants of the wholesale 
electricity market of Ukraine (“the WEM Agreement”) and the conditions and requirements of 
the WEM Rules.3 The Agreement and its amendments have been approved by the National 
Electricity Regulatory Commission (NERC) as well as by the Antimonopoly Committee of 
Ukraine. There are no direct bilateral contracts between generators/suppliers and 
consumers, and there is no functioning balancing market or market for ancillary services. 
They are an integral part of the WEM Agreement. The same goes for the WEM Rules which 
define the mechanism of functioning of the WEM, the procedure of load allocation between 
generating units, the procedure of setting the electricity generation price and the electricity 
wholesale market price.4 
 

(3) All participants of WEM must sign the WEM Agreement with the administrator of the market, 
the State owned enterprise Energorynok, as a precondition for obtaining the status of a 
member to the WEM. The WEM Agreement defines the conditions of engaging in energy 
activities as well as the rights and obligations of WEM participants towards the WEM. The 
WEM is the exclusive wholesale market place in Ukraine, any other wholesale trade in 
electricity is (still) prohibited.5 

 
(4) Energorynok purchases all the electricity produced by the generators or imported for sale in 

Ukraine, except for the electricity used by generators for their own needs, electricity 
produced by CHPs and supplied to consumers on their territory, and electricity produced in 
small power units.6 Energorynok also sells electricity for export to the winners of auctions for 
access to cross-border transmission capacity organized by the transmission system operator 
Ukrenergo, under prices regulated by NERC. 

 
(5) The Ministry ensures the long-term and medium-term planning of the WEM through 

elaboration and update of a projected balance of electricity of the Integrated Power System 
of Ukraine, 7  pursuant to an Order of the Ministry of 2016 approving the procedure for 
preparing the annual and monthly balance of electricity.8 This Order defines the imbalance of 
electricity as the difference between the volume of production and import of electricity, on the 
one hand, and consumption and export of electricity, on the other. If the proposals by the 
generation companies do not lead to a balance of production and consumption, no later than 
25 October of the year preceding the settlement, the Ministry shall decide on balancing 
generation with demand of electricity, based on a draft electricity balance from the 
transmission system operator Ukrenergo. This balance may be done via: 

                                                        
2 Law of Ukraine ‘On electricity’ No. 575/97-ВР, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the 
last amendments and additions from 16.07.2015.  
3 Rules on the Wholesale Electricity Market of Ukraine as Annex 2 from 2015 to the Agreement between members to the 
Wholesale Electricity Market of Ukraine, 15.11.1996 as amended last time on 17.02.2012. 
4 Article 15 of Electricity Sector Law of 1998. 
5 Subparagraph 15 of paragraph 4 of Title VI of the Electricity Market Law of 2013 amends the Article 15 of the Electricity 
Sector Law1998. 
6 There are a number of exceptions as to the sale of electricity on wholesale electricity market, introduced by changes of 
the Electricity Sector Law as well as Cabinet of Minister’s decrees. 
7 Para.4.5 of Regulation of the Ministry, approved by Decree of the President of Ukraine No382/2011, dated 06.04.2011. 
8 Order of the Ministry, “On approval of the preparation procedure of annual and monthly forecast balance of electricity of 
IPS of Ukraine”, No.521, dated 26.08.2016. See: http://zakon2.rada.gov.ua/laws/show/z1224-16 (17.05.2018) 

http://zakon2.rada.gov.ua/laws/show/z1224-16
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- increase/decrease of generation from nuclear power plants (if technical possible), 
            - increase/decrease of generation from thermal power plants(if technical possible), 
            - increase/decrease of export, 
            - organize import, 
            - limitation the volume of electricity consumption by energy suppliers. 

(6) Ukrenergo owns and operates the high voltage network including cross-border 
interconnection lines. The power system of Ukraine is interconnected as a part of the 
Integrated Power System in synchronous parallel mode with the Unified Power System of the 
Russian Federation, Belarus and Moldova. Ukrenergo operates export transmission 
capacities primarily with Russia (3000 MW), Moldova (700 MW) and Belarus (900 MW).9 A 
smaller part of the Ukrainian power system is linked with the synchronized European 
ENTSO-E network through the isolated Burshtyn island in western Ukraine which disposes of 
an installed generation capacity of 1950 MW.10 After internal consumption, the Burshtyn 
island’s export capacity ranges between 500 MW and 650 MW (550 MW in summer).11 The 
NTC values for the interconnection capacity of Burtshtyn island are Ukraine – Hungary: 800 
MW; Ukraine – Slovakia: 400 MW and Ukraine – Romania: 400 MW. However, out of 
approx.1600 MW of the total interconnectors’ capacities only around 550 MW are used for 
export.  

 
(7) Hence, in Ukraine cross-border capacity is used for export to the European Union Member 

States only in the amount of electricity available for export; i.e. electricity produced locally in 
the Burshtyn island after satisfying the demand of the domestic customers located in that 
territory. 

 
(8) As described in the Reasoned Request in Case ECS-1/1212 in the period 2011-2017 there 

was more demand for interconnection capacity than was actually put on auction, and only a 
small part of the total interconnectors’ capacity was auctioned because the auctioning was 
always linked with the available electricity for export. 

 
(9) In relation to the interconnection with Moldova, the situation is different. The two electricity 

systems operate synchronously, the interconnection lines are also not congested and the 
interconnection capacity between the two countries is sufficient for an increased cross-border 
trade. Those interconnectors are also used for export of electricity to Moldova.13 

 
 
 
 
 
 
 
 

                                                        
9Annual Report of NEURC for 2015 (table 2.2.3.)  
 http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf (15.05.2018) 
10  Burshtyn power plant (2351 MW), Kaluska Combined Heat and Power plant (200 MW) and Tereblya-Rikska 
hydroelectric power plant (27 MW) are the generation plants installed in this area. 
11 http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf (15.05.2018) 
12 Reasoned Request in Case ECS-1/12, p.3. 
13 Reasoned Request in Case ECS-1/12, p.3. 

http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf
http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf
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2. The legal framework governing the allocation of cross-border capacities in Ukraine  
 

a. Primary legal framework 
 

(10) Before the adoption of the Electricity Market Law of 2013,14  the Electricity Sector Law of 
199815 was governing the allocation procedure and was providing a legal basis for adoption 
of Auction Rules by NERC.  

 
(11) The Electricity Market Law adopted in 2013 came into force on 1 January 2014.16 Article 10 

of the Electricity Market Law governed the allocation of cross-border capacity. However, the 
Law was structured in a manner that the main part of the Law, introducing a new electricity 
market model, enters into force only on 1 July 2017. According to the Law’s transitional 
provisions, Article 10 of the Electricity Market Law governing the cross-border allocations of 
capacity would come into force only three years after entry into force of the Law, on 1 July 
2017, when the new market model was supposed to become effective. However, the 
Electricity Market Law of 2013 has not been implemented and the new electricity market 
model, the precondition for enforcing Article 10, has never been set up. 
 

(12) In this situation, i.e. until a new market model is implemented, the transitional provisions of 
the Electricity Market Law amended Article 30 of the Electricity Sector Law of 1998 and that 
provision still governs the allocation procedures. The changes to Article 30 of the Electricity 
Sector Law entered into force on 1 December 2014 and were to be applied by 1 July 2017, 
provided that the new electricity market model was introduced by then. 
 

(13) Pursuant to Article 30 of the Electricity Law 1998, as amended by the Electricity Market Law 
of 2013,17 applicable still today, an electricity supplier intending to export electricity must 
purchase the required volume on the WEM of Ukraine under WEM prices, established by the 
WEM Rules and approved by NERC. Moreover, in order to export (or import) electricity, the 
energy undertaking in question needs a license for electricity supply and may not have any 
outstanding debts for electricity purchased at the WEM.  
 

(14) Article 30 of the Electricity Law of 1998 as amended by the Electricity Market Law of 2013, 
also stipulates that the transmission of electricity intended for export is based on a contract 
concluded with Ukrenergo. The contracts on capacity rights are awarded by way of auctions. 
After the auction takes place, Ukrenergo enters into an agreement on the access to the 
cross-border transmission capacity for export of electricity with the winner of the auction. The 
terms and conditions of these contracts are to be approved by NERC.  

 
(15) As regards the procedure for import of electricity, Article 15 of the Electricity Sector Law of 

1998 as amended by the Electricity Market Law of 2013 and the WEM Rules stipulate that, 
all imported electricity must be sold to Energorynok at prices defined by NERC. Any other 
wholesale electricity market is prohibited.  

                                                        
14 Law of Ukraine No. 663-VII ‘On the principles of the functioning electricity market in Ukraine’  as from 24.10.2013. 
15 Law of Ukraine ‘On electricity’ No. 575/97-ВР, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the 
last amendments and additions from 16.07.2015. It is still relevant for the present case because of the market model that 
it develops, that is still in place at the moment of sending this Reasoned Opinion. 
16 According to Section VI – Final and transitional provisions – the Law comes into force on the first day of the month 
following the month of publication, and the first publication was in "The Voice of Ukraine" on 07.12.2013. 
17 Paragraph 30 of the Title VI ‘Final and transitional provisions’ of the Law of Ukraine № 663-VII ‘On the principles of the 
functioning electricity market in Ukraine’  as from 24.10.2013. 

http://zakon5.rada.gov.ua/laws/show/663-18/paran1118#n1118
http://zakon5.rada.gov.ua/laws/show/663-18/paran1118#n1118
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(16) In parallel to the delayed implementation of the Electricity Market Law 2013, a new Electricity 
Market Law transposing the Third Energy Package was drafted. The new Law was adopted 
by the Ukrainian Parliament on 13 April 2017.18  

 
(17) Even after entry into force of the new Electricity Market Law, its new provisions related the 

allocation of interconnectors’ capacity, together with a new market model, would only take 
effect from July 2019 onwards.19 Until then, the transitional provision governing the allocation 
of cross-border capacities (Section VII of the Law), still stipulates (as do the currently 
applicable Articles 30 and 15 of the Electricity Sector Law of 1998) that volumes of electricity 
required for export and/or import shall be purchased and/or sold at Energorynok at prices 
determined by the WEM Rules.  
 

(18) Neither the Electricity Sector Law of 1998 nor the Electricity Market Law of 2017 define the 
term transit of electricity, or govern the procedure for allocation of cross-border capacity for 
the purpose of transit.   
 

 
b. Secondary legal framework 

 
(19) The allocation of cross-border capacity for export at all interconnectors in the Burshtyn island 

as well as with Moldova and Belarus is performed through auctions according to Auction 
Rules adopted by NERC. Based on the Electricity Sector Law, until December 2012, the 
auctions were held according to the Auction Rules adopted in 2009.20 Afterwards, Auction 
Rules adopted by NERC in December 201221 have been applied. Under those Rules, the 
interconnectors’ capacity was sold at a price regardless of whether congestion occurs.22 
 

(20) The Auction Rules from 2012 were amended several times before being replaced by the 
Auction Rules from February 2015. 23  On 28 March 2017, the successor of NERC, the 
National Commission for State Energy and Public Utilities Regulation (NEURC) amended the 
Auction Rules of 2015. The Auction Rules of 2017 amending the Auction Rules of 2015 have 
been adopted on the basis of Article 30 of the Electricity Sector Law of 1998 as amended by 
Electricity Market Law from 2013, and they entered into force on 12 May 2017.24 They form 
the basis of the present Reasoned Request. 
 
 

                                                        
18 Law of Ukraine No.4493: ‘On electricity market’, adopted on 13 April 2017 by Verkhovna Rada. 
19 See Final and transitional provisions in Law No.4493. 
20 Decree on approval of the Procedure of Auctions Relating to the Access to the Transmitting Capacity of Ukraine’s 
International Power Grids for the Purpose of Electric Power Export adopted by National Power Industry Regulatory 
Committee of Ukraine, No.1207, 22 October 2009 (hereinafter, Auction Rules from 2009) 
21 Resolution on approval of the Procedure of holding auctions for access to the cross border capacity of cross border 
electric networks of Ukraine for export of electric energy No.1450, 8 November 2012, that became effective on 17 
November 2012 after being registered in the Ministry of Justice and being published on the official website (hereinafter, 
Auction Rules of 2012). 
22 Article 1(2) Auction Rules of 2012. 
23 NEURC, "On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines" No. 
176 dated 12.02.2015. 
24 NEURC ‘On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines’ No. 426 
dated 28.03.2017. The Rules were published on 11 May 2017 in the ‘Governmental Courier’ (“Урядовий кур'єр”) and 
entered into force on 12 May 2017 (next day after publication). The text of the 2017 Auction Rules was made available to 
the public on the NEURC’s website starting from 31.03.2017, awaiting publication in the ‘Governmental Courier’ to enter 
into force. 
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(21) The Auction Rules of 2017 define the procedure for organizing and performing electronic 
auctions on access to cross-border capacity of electricity networks for export and/or import of 
electricity. 25  The auction office, which is defined as “enterprise providing centralized 
dispatching control over Interconnected Power System of Ukraine”, i.e. Ukrenergo, is 
responsible for organization and holding the electronic auctions.26 Yearly, monthly and daily 
explicit auctions are to be organized.27 In case of no congestion, the capacity is allocated 
free of charge, whereas in case of congestion, the marginal price is equal to the minimum bid 
price satisfied of all bids. 28  

 
(22) Those rules – as the previous ones - are closely linked with and depend on the electricity 

market model currently in place in Ukraine as explained above, and as defined in the 
Electricity Sector Law of 1998 still applicable to date. Only energy suppliers are allowed to 
participate in auctions, and in order to participate they have to acquire the status of allocation 
participant. 29  Ukrenergo, verifies if the supplier has the status of WEM participant and 
whether it has open debts for electricity bought from the WEM.30  Participating in the auctions 
also depends on the provision of a warranty deposit 31, which takes the form of a bank 
guarantee32 and/or a fee defined as “funds, paid by auction participants in yearly, monthly 
and/or daily auctions and which in case of non-fulfillment of the obligations by the auction 
participant become ownership of the auction office as a fine.” 33  Approved allocation 
participants are not allowed to take part in auctions in case they have financial obligations 
towards the auction office, or existing debts for electricity purchased at the WEM of Ukraine, 
or in case if the status of WEM member of the participant has been canceled.34 In case the 
allocation participant has not made any bid in any auction during a period of a year from the 
date of registration, its registration as allocation participant is withdrawn.35   
 

(23) If the applicant has been successful with its bids in the auctions, and has been allocated 
certain cross-border capacity on the yearly or monthly auctions, it can lose that capacity in 
case it has a debt towards the auction office or if it loses its status as WEM participant.36 The 
participant also loses the allocated capacity if it does not submit its daily hourly schedule.37 
Use of allocated capacity is made by submitting daily hourly schedules for export of 

                                                        
25 Article 1.1 Auction Rules of 2017. 
26 Article 2 Auction Rules of 2017. 
27 Article 4 Auction Rules of 2017. 
28 Article 10.1 Auction Rules of 2017. 
29 Article 5 Auction Rules of 2017. 
30 Article 2.2 Auction Rules of 2017. 
31 Article 6 Auction Rules of 2017. 
32 Defined as “type of ensuring fulfillment of obligations where the bank undertakes the cash obligations towards the 
auction office in case the auction participant does not fulfill in full or partially its obligations,” The guarantee is to be 
provided no later than 13:00 Kyiv time on the day preceding the date of the gate opening of the yearly and/or monthly 
and/or daily auction. 
33 Article 1.2 Auction Rules of 2017, emphasis added. The fee is due no later than the day preceding the day of the gate 
opening of respective yearly and/or monthly and/or daily auction. The fee and/or the bank guarantee shall consist of an 
amount that exceeds or is equal to 100 (one hundred) minimal wages as defined in the applicable legislation of Ukraine 
on the date prior of the date of the opening of bids for the respective auction.33 The minimal wage in Ukraine for the year 
of 2017 is 3 200 UAH per month (or 19.34 UAH per hour),33 which amounts to 111, 49 EUR.33 This means that the fee 
and/or bank guarantee is not less than approx. 11.000 EUR for the participation in annual, monthly or even daily 
auctions.  
34 Article 6.11 Auction Rules of 2017. 
35 Article 5.11 Auction Rules of 2017. 
36 Article 6.12 Auction Rules of 2017. 
37 Article 12.4 and 12.8 Auction Rules of 2017. 
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electricity to the auction office, which are subject to its approval.38 The costs paid for the 
unused capacity, which have not been approved by the submission of daily hourly schedules 
of electricity export/import are not returned to the participant. 39  Moreover, in case a 
participant has been allocated capacity in a yearly auction, and during one month uses the 
allocated capacity for less than 70% of the booked capacity, it loses its right of access to the 
cross-border capacity of electricity network that it has obtained for the rest of the year, and 
the lost capacity is allocated at monthly and daily auctions.40 Finally, in case the successful 
auction participant does not pay for the allocated cross-border capacity, that participant also 
loses the allocated capacity, and the costs of its bank guarantee or fee are paid as a fine 
amounting to 100 minimal wages, as described above. 41  
 

(24) The Auction Rules of 2015 provided already for the possibility for successful participants to 
the auctions to transfer the acquired capacity to another allocation participant, provided that 
they have informed and registered the transfer with the auction office.42  
 

(25) In case of technical problems with the electronic platform, a fallback mode is applied, which 
means auctions are to be performed via e-mail and fax.43 During 2015-2017 the fallback 
mode turned out to be the default solution, as electronic auction were not taking place. On 23 
May 2017, Ukrenergo performed first electronic auctions.44 Now, Ukrenergo performs yearly, 
monthly and daily auctions for capacity allocation electronically. 
 

(26) The Auction Rules of 2017, as also the previous rules, do not define or govern transit and 
allocation of cross-border capacity for transit as a separate category.  
 

 
3. Relevant facts concerning allocation of interconnectors’ capacities for transit of 

electricity 
 

a. The right to perform transit of electricity 
 

(27) Approval from the Ministry of transit has only ever been granted to one State owned 
undertaking, State Foreign Trade Company Ukrinterenergo.45 This happened at a meeting 
held in the Ministry, between NEURC, Ukrenergo, Energorynok and Ukrinterenergo, 
dedicated to electricity export and transit via the Burshtyn island on 17 June 2014. Based on 
the minutes of the meeting, 46  the Ministry entrusted the State owned company 
Ukrinterenergo with performing transit of electricity. By a letter to Ukrenergo,47 the Ministry 
further entrusted Ukrenergo to ensure the performance of the full volumes of electricity transit 
through electricity lines of the Burshtyn Island under the current power supply contracts with 

                                                        
38 Article 12.2 Auction Rules of 2017. 
39 Article 12.8 Auction Rules 2017. 
40 Article 12.9 Auction Rules of 2017.  
41 Article 17.2 Auction Rules of 2015. 
42 Article 13 Auction Rules of 2015 
43 Article 11 Auction Rules of 2015 
44 See, Ukrenergo website 
 https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews (15.05.2018). 
45 Ukrinternero was established in January 1993 with the purpose of ensuring, among the rest, that the interests of the 
state in foreign trade exchange are ensured. 
46 ANNEX 1, Copy of the Minutes of the meeting concerning electricity transport and transit via the transmission network 
in Burshtyn island, dated 17.06.2014. 
47 Letter from the Ministry was sent to Ukrenergo, No.01/32-1577 as from 30.07.2014. 

https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews
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foreign entities to which the electricity will be sold (which was a precondition for participation 
to allocation of cross-border of capacity in 2014, under the Auction Rules of 2009 and later of 
2012)48 concluded by Ukrinterenergo.  
 

(28) The period for which Ukrinterenergo was entrusted with performing transit was not clearly 
defined. Instead, the minutes of the meeting concluded that such entrustment would be “for 
period of settlement of issues on capacity allocation of electricity networks of Burshtyn Island 
for transit.” Ukrinterenergo declares providing electricity transit through the electricity network 
of Ukraine as well as performing export and/or import of electricity as its key commercial 
activity.49 It was actually established to provide electricity transit through power transmission 
lines of Burshtyn Island and to ensure the maximum use of transit potential of Ukraine, 
resulting in the income and flow of foreign currency to the country and increasing 
contributions to the budget.50 
 

(29) The complainant, ERU Trading, which has a license from NEURC for supply of electricity 
under unregulated tariff dated 16.2.201551 and is a member of the WEM of Ukraine, has 
applied for receiving cross-border capacity to be used for transit of electricity through Ukraine 
at several occasions in 2015. The applications submitted by the complainant concern transit 
along the following routes: 

- power system of Hungary => power system of Slovakia and/or Romania 
- power system of Slovakia => power system of Hungary and/or Romania 
- power system of Romania => power system of Slovakia and/or Hungary. 

(30) When assessing the application for transit of electricity in May 2015, Ukrenergo checked and 
confirmed that the applicant has concluded contracts with: foreign economic entities (the 
subject of which was transit of electricity via the transmission network in the Burshtyn island 
in western Ukraine),52 with Ukrenergo53 - a contract that was approved by NEURC as a 
regulated contract for transmission - 54 and with Energorynok – for covering the losses of 
electricity.55 However, it noted that an undertaking could apply for interconnectors’ capacity 
for the purpose of transit only if it has the approval from the Ministry.56  
 

                                                        
48 The Auction Rules of 2012 required that those contracts are coordinated and approved by Ukrenergo, including a very 
detailed assessment of the clauses of the contract, after which Ukrenergo demanded amendments to individual 
contracts. For details, see Opening Letter in Case ECS-1/12, p.4. 
49 See the website of Ukrinterenergo: http://www.uie.kiev.ua/?lang=2&change=232 (15.05.2018).  
50 See the website of Ukrinterenergo: http://www.uie.kiev.ua/en/main/work (15.05.2018). 
51 License No. AE575g19.  
52 Contracts with foreign companies for the export or import of electricity from or to Ukraine, with Energy Financing Team 
(Switzerland) AG52 and GEN-I, doo (Slovenia) [Contract between ERU Trading and GEN-I, dated 24.04.2015, No. 
1/1008 is submitted as a reference]. The contracts have been approved by Ukrenergo in the technical part (the approval 
did not cover the commercial terms for buying/selling electricity): Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-
4-2/5209, dated 07.05.2015. 
53 Contract between ERU Trading and Ukrenergo, No. 01/1711-15, dated 26.06.2015: on the provision of dispatching 
and electricity transmission services via the Burshtyn island, to execute the foreign economic contracts for transit with 
GEN-I doo and Energy Financing Team AG. The agreement was approved by NEURC as a regulated contract for 
transmission. 
54 NEURC letter, No. 688/174/61-15, date 14.07.2015. 
55 Contract between ERU Trading and Energorynok, No. 11482/07, dated 17.07.2015 for the sale and purchase of 
electricity needed for compensation of technical losses occurring during the electricity transit via the Burshtyn island, 
which was agreed with Ukrenergo. 
56 Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-4-2/5209, dated 07.05.2015. 

http://www.uie.kiev.ua/?lang=2&change=232
http://www.uie.kiev.ua/en/main/work
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(31) The Ministry, despite being addressed by the complainant in July 2015,57 never issued such 
approval. In July 2015, Ukrenergo58 rejected all schedules for transit submitted on 17.07,59 
20.07,60 21.07,61 22.07,62 23.0763 and 27.07.64 Ukrenergo explained that according to the 
minutes of the meeting in June 2014 only Ukrinterenergo is entrusted with performing transit 
of electricity. In the absence of any exemption approved by the Ministry, only Ukrinternerego 
could use cross-border capacities for transit, as it has been entrusted with the right to transit 
by the Ministry.65  
 

(32) In reply to a similar request for using interconnectors’ capacities for transit in August 2015,66 
Ukrenergo changed its view as to the applicability rationae temporis of the capacity allocation 
rules. In contrast to its earlier views, not the Auction Rules of 201567 but those of 2012 were 
to be applied. 68  Import and transit of electricity through Ukraine, however, were not 
considered subject to the Auction Rules of 2012 by Ukrenergo, because those rules were 
only governing allocation of cross-border capacity for export of electricity. As legal basis for 
its actions, Ukrenergo referred to a letter from the Ministry from December 2012, in which the 
Ministry stipulated that the use of available transmission capacity of interconnectors for 
transit and import of electricity has to be determined by instructions of the Ministry.69  

 

b. Minutes of a meeting as a binding public act  
 

(33) In September 2015,70 Kyiv Economic Court of Appeal decided a case of a trader concerning 
a refusal by Ukrenergo for transit of electricity. The refusal was also based on the minutes of 
the meeting in the Ministry of Energy and Coal Industry of Ukraine of 17 June 2014. In that 
judgment, the Kyiv Economic Court of Appeal ruled that the minutes of the meeting were not 
an administrative or legal act issued by the Ministry, but represented a report on the progress 
of the meeting. It lacked any binding force upon the undertakings signing it. Furthermore, the 
Court ruled that in the minutes of the meeting, there was no exclusive entrustment of 
Ukrinterenergo as the only undertaking in charge of performing transit of electricity via 
Ukraine. The Court finally decided that by refusing the schedules for transit, Ukrenergo 
violated the contract that it had signed with that company governing the provision of 
dispatching and electricity transmission services via the Burshtyn Island, and concluded to 
execute foreign economic contracts for transit.  
 

                                                        
57 ERU Trading letter to the Ministry of Energy and Coal Industry of Ukraine, No. 1/01-1153, dated 16.07.2015. 
58ERU Trading letter to Ukrenergo, No. 1/01-1159, dated, 16.07.2015; ERU Trading letter to Ukrenergo, No. 1/01-1179, 
dated 23.07.2015. 
59 ERU Trading letter to Ukrenergo, No. 1/01-1160, dated, 17.07.2015. 
60 ERU Trading letter to Ukrenergo, No. 1/01-1161, dated, 20.07.2015. 
61 ERU Trading letter to Ukrenergo, No. 1/01-1174, dated, 21.07.2015. 
62 ERU Trading letter to Ukrenergo, No. 1/01-1175, dated, 22.07.2015. 
63 ERU Trading letter to Ukrenergo, No. 1/01-1179, dated, 23.07.2015. 
64 ERU Trading letter to Ukrenergo, No. 1/01-1187, dated, 27.07.2015. 
65 On 04.08.2015, Ukrenergo replied to ERU Trading with a reference to its letter dated 27.07.2015.The substance of the 
answer was identical to the reply in the letter dated 23.07.2015. 
66 ERU Trading letter to Ukrenergo and the Ministry of Energy and Coal Industry of Ukraine, No.1/01-1214/1, dated 
27.08.2015. 
67 Ukrenergo letter to ERU Trading, No. 01/01-6/10429, dated 09.09.2015. 
68 Based on the time when applications for using interconnectors’ capacity were submitted, and even though the 2015 
Rules date from February 2015. 
69 Ministry of Energy and Coal Industry of Ukraine letter to Ukrenergo, No. 03/32-5487, dated 12.12.2012. 
70 Kyiv Economic Court of Appeal, No. 910/28218/14, dated 16.09.2015. 
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(34) Ukrenergo filed an appeal to the Supreme Economic Court of Ukraine with a request to 
cancel the decision of the Court of Appeal from September 2015, which the Supreme 
Economic Court did. On 12 January 2016, the Supreme Economic Court of Ukraine decided 
that based on the Record Keeping Instructions of central office of the Ministry as approved 
by Decree of the Ministry of Energy and Coal Industry,71 minutes of a meeting (or protocols) 
are among the forms of adoption and record decisions of a Ministry.72 They thus qualify as a 
legal basis for Ukrenergo’s follow-up actions.  
 

(35) The Supreme Economic Court of Ukraine also decided that pursuant to the Electricity Sector 
Law73 and the fact that Ukrenergo is a state undertaking subordinated to the Ministry, the 
latter’s decisions are binding on Ukrenergo. The Court concluded that the decision of the 
Ministry imposing an obligation on Ukrinterenergo for ensuring the performance of transit of 
electricity constituted “an inevitable circumstance” for the state undertaking Ukrenergo, i.e. 
an event that did not depend on Ukrenergo and that the latter could not foresee at the time of 
entering in agreement with the trader concerned. 74  The Ministry’s act constitutes force 
majeure (the definition of which includes „acts of Government“) that allowed Ukrenergo to 
terminate the contract with the claimant without any liability for not performing its obligations 
under that contract.75  

 
(36) On 12 April 2016, the claimant appealed to the Supreme Court of Ukraine to review the 

Decision adopted by Supreme Economic Court. As a court of final instance, the Supreme 
Court of Ukraine dismissed the appeal and upheld the judgment of the Supreme Economic 
Court of Ukraine.76  

 
 

c. Other relevant facts 
 

(37) In addition to the applications for transit to Ukrenergo, as well as to the Ministry for obtaining 
an approval for transit, a complaint has also been lodged to the Antimonopoly Committee 
(AMCU) of Ukraine in August 2015.77 The complaint alleged that by refusing the schedules 
for transit of electricity submitted by ERU Trading, Ukrenergo violated the competition rules 
and abused its dominant position.78 In December 2015, AMCU informed the complainant that 
it has addressed the Ministry requesting clarification concerning the transit of electricity, but 
too date, no reply has been received by the Ministry and no further action has been taken by 
the AMCU. 
 

                                                        
71 Decree of Ministry of Energy, No.603 as of 09.08.2012. 
72 Points 48-51 of the Decision of the Supreme Economic Court in case No.910/28218/14 as from 12.01.2016 available 
at: http://reyestr.court.gov.ua/Review/55047776 (15.05.2018). 
73 Namely Article 8(1) of the Electricity Sector Law, according to which state regulation in the electricity sector is 
performed by the Ministry of Energy and Coal Industry. 
74 Point 59 of the Decision of Supreme Economic Court of Ukraine in case No.910/28218/14, supra. 
75 Based on para.7.1 of the agreement between Ukrenergo and LLC Trade Electricity Company, No.3 01/5579-13, dated 
30.12.2013 which was beforehand approved by the letter of the Ministry of Energy, No. 04/13-4779, dated 24.12.2013. 
76 The judgment is available at: http://reyestr.court.gov.ua/Review/57403129 (15.05.2018). 
77 ERU Trading complaint to the Antimonopoly Committee of Ukraine, No. 1/01-1200, dated 06.08.2015 
78 On 25.08.2015, the AMCU requested additional documents from ERU Trading (Antimonopoly Committee of Ukraine 
letter to ERU Trading, No. 128-29/01-8881, dated 25.08.2015,) which the latter submitted on 21.09.2015 (ERU Trading 
supplement to the complaint to the Antimonopoly Committee of Ukraine, No. 1/01-1315, dated 06.08.2015). 

http://reyestr.court.gov.ua/Review/55047776
http://reyestr.court.gov.ua/Review/57403129
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(38) On 3 February 2017, the Secretariat addressed requests for information and explanation 
concerning transit of electricity to the Ministry of Energy and Coal Industry79 to which the 
Ministry replied on 4 April 2017. In its reply,80 the Ministry explained that Ukrenergo has to 
allocate all available capacity, but that imports are performed only in cases where the 
Ministry decides that there is a need for importing electricity in the annual balance. 
Therefore, since the Ministry decided in the annual balance that there is no need to import 
electricity, no allocation of capacity has been performed for the purpose of import for 2017. 
Such approval from the Ministry is necessary in order for Ukrenergo to allocate capacity for 
import, and to accept nomination of capacity for flow of electricity towards Ukraine (import).  
  

(39) The Order of the Ministry of 2016 approving the procedure for preparing the annual and 
monthly balance of electricity is still in force.81 The Ministry has changed the yearly forecast 
balance three times for 2017,82 no import was envisaged.83 No import has been planned in 
any of the monthly balances adopted by the Ministry either.84 

 
(40) Despite the fact that no import was planned in the Ministry’s approved balances, during 

several months of 2017, the results of auctions organized for allocating cross-border capacity 
published on the website of Ukrenergo show that capacity was allocated for import as well. 
Namely, in the months from June to September 2017 some allocation of capacity was taking 
place for import as well. 85  Nonetheless, no nomination could be done for using the 
interconnectors’ capacity in direction of import, which in fact deprived simultaneous use of 
capacity allocated for import and export for transit purposes. This has also been confirmed 
by an audit report from the audit chamber of the Ukrainian Parliament from December 2017 
(the Audit Report).86 The Audit Report noted that imports have only been carried in 2015, by 
Ukrinterenergo based on an order from the Cabinet of Ministers,87 and capacity was provided 
by Ukrenergo based on an Order from the Ministry of Energy and Coal Industry.88 
 

(41) Regarding transit, the Ministry explained that an undertaking applying for interconnectors’ 
capacity for the purposes of transit has to have contracts with foreign undertakings, an 
agreement with Ukrenergo as well as an agreement with Energorynok. Due to the fact that 
the Auction Rules of 2015 and their amendments of 2017 do not stipulate a procedure for 
allocation of cross-border capacity for the purpose of transit, Ukrenergo has to follow the 

                                                        
79 ANNEX 2, ECS Letter to Ministry of Energy and Coal Industry of Ukraine dated 3 February 2017 
80 ANNEX 3, Letter from the Minister, Information from the Ministry of Energy and Coal Industry of Ukraine on cases 
No. ECS-1/12 and No. ECS-8/15 concerning the issue of cross-border allocation of transmission capacities relating to 
electricity import and transit organized and implemented by transmission system operator NEC Ukrenergo SE, dated 
04.04.2017. 
81 Order of the Ministry, No.521, dated 26.08.2016, supra.  
82 See: http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250 (15.05.2018) 
83 The changes concerned: the forecast of the generation volumes from NPPs, HPPs was increased and volumes of 
generation from TPPs and CHPS was decreased in December’s version of balance; the export was decreased. 
84 See: http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250 (15.05.2018) 
85 See: https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews (15.05.2018) 
86 Audit Chamber “REPORT on results of the audit of the effectiveness of the management by Ministry of energy and 
coal industry of Ukraine objects of state property in the field of transit, export and import of energy carriers”, approved by 
Decision of Audit Chamber No. 26-5, dated 19.12.2017 (in Ukrainian). 
87 Cabinet of Ministers of Ukraine, No.1188-р, 05.12.2014. 
88  Ministry of Energy and Coal Industry, "On some measures on 
the market of electric energy, No. 887 from 26.12.2014. The Ministry ordered 
Ukrenergo to provide 
the possibility of importing electricity from a parallel operating grid 
Russia in the amount of up to 1500 MW for the period from 27.12.2014 to 31.12.2015. 

http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250
http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250
https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews
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Decision of the Ministry, i.e. the minutes of the meeting of 2014. Those Minutes constitute 
the Ministry’s decision to entrust Ukrinterenergo with performing electricity transit for the 
period until the settlement of the issue relating to allocation of transmission capacity through 
the network in the Burshtyn Island. Moreover, the Audit Report of December 2017 confirmed 
that Ukrinterenergo was the only company that performed transit of electricity from / to 
Romania, Slovakia, Hungary and the cost of dispatching services and the transportation of 
electricity corresponded to the tariff set for by NEURC Regulations.89  
 

(42) The auctions results performed by Ukrenergo, in few months (June – August 2017) reveal 
that capacity has been allocated for both export and import to the same undertaking (other 
than Ukrinterenergo) at times.90 
 

(43) However, the complainant ERU Trading confirmed that no commercial transit has taken 
place in practice because the allocated capacity for import could not be nominated, and no 
capacity could be nominated for transit (i.e. simultaneous export and import). Ukrenergo 
does not accept nominations for import (electricity flow to Ukraine) or transit (simultaneous 
nomination of export and import) because no undertaking, besides Ukrinterenergo has an 
agreement with Energorynok for purchasing electricity from imports, if the imports are not 
planned for the respective year in the energy balance as prepared by the Ministry of Energy 
and Coal Industry. In addition, a template contract for dispatching of transit has been 
prepared by Ukrenergo and has been submitted to NEURC for approval. Such a contract 
would need to be signed by the market participants and Ukrenergo so that they could accept 
nominations for transit of electricity when capacity is allocated for both import and export. No 
legal basis for such a template contract for transit exists in the primary and secondary legal 
acts in Ukraine. 
 

(44) The Audit Report from December 2017 however, revealed that transit was taking place each 
year in the investigated period, from 2015 to the first nine months of 2017. The largest 
volume of transit was in direction Slovakia -  
Hungary (1718.9 thousand MWh in the amount of 1022.4 thousand euros), whereas the 
smallest transit was in the direction of Romania-Slovakia (16.0 thousand MWh at an amount 
of 83.4 thousand euros).91 Total transit of electricity during the investigated period amounted 
to 2314.3 thousand MWh. For the provision of transit of electricity, Ukrinterenergo received 
14.2 million euros.92 
 

(45) To sum up, only export of electricity is being performed at the moment on commercial basis 
and in a market-based procedure. Even Ukrinterenergo participates to capacity allocation 
auctions for export of electricity.93 In addition, based on the minutes of the meeting from July 
2014, as confirmed by the Ministry of Energy and Coal Industry, only Ukrinterenergo can 
perform transit and can obtain all unused capacity at daily auctions for free (without 
participating to auctions and requiring capacity). Ukrinterenergo could decide whether it 
needs the capacity for transit or not, meaning that transit of electricity is still not performed on 
a commercial basis.  
 

                                                        
89 Audit Report, p. 29. 
90 See results for months June, July and August 2017. 
91 Audit Report, p.29. 
92 Ibid, p.40. 
93 See auction results for December 2017. 
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(46) Since only a maximum of 650 MW of electricity could be exported from Burshtyn island and 
on the other hand capacity at interconnectors is much higher (amounting to 1600 MW as 
explained above), in cases where more electricity is exported less capacity is available after 
daily auctions, whereas in cases where there is less export, Ukrinterenergo  obtains more 
capacity for free. 

 
(47) As noted in the minutes of the meeting that took place in Vienna on 18 July 2017, even 

though the Auction Rules could further be amended by adding “[M]arket participants which 
get allocation capacity rights for import and export in one synchronous zone can use this 
capacity for providing transit operation," the breaches identified by the Secretariat in the 
Opening Letter in the present case could not be fully rectified, because of the link of capacity 
allocation for transit with the electricity market model in place. 

 
(48) Finally, upon a request for information from the Secretariat, Ukrenergo – in an email 

response dated 29 March 201894 - informed that that the Auction Rules as amended in 2017 
are still in force and applied in Ukraine. Based on the Electricity Market Law of 2017, 
Ukrenergo informed that they are working on a revision of those rules. 
Furthermore, Ukrenergo also informed that on the 21 February 2018 there was a multilateral 
meeting between Ukrenergo – MAVIR – Transelectrica – SEPS, at which it was decided to 
implement joint auctions. As of importance for the present case, concerning the allocation of 
interconnectors’ capacity for transit of electricity, Ukrenergo confirmed that Ukrinterenergo is 
still the single undertaking, which based on the Minutes of the meeting from 17 June 2014, is 
the only supplier able to obtain such capacity. 

 
 

II. Relevant Energy Community Law 

(49) Energy Community Law is defined in Article 1 of the Dispute Settlement Procedures as “a 
Treaty obligation or […] a Decision or Procedural Act addressed to [a Party].” A violation of 
Energy Community Law occurs if “[a] Party fails to comply with its obligations under the 
Treaty if any of these measures (actions or omissions) are incompatible with a provision or a 
principle of Energy Community Law” (Article 3(1) Dispute Settlement Procedures). 

 
(50) In the following, a selection of provisions of Energy Community law relevant for the present 

case is compiled. This compilation is for convenience only and does not imply that no other 
provisions may be of relevance for legal assessment hereto. 

 
(51) Article 6 of the Treaty reads: 

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment 
of the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the 
Energy Community’s tasks. The Parties shall abstain from any measure which could jeopardise the 
attainment of the objectives of the Treaty.  

                                                        
94 ANNEX 4. 
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(52) Article 11 of the Treaty reads:95 

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean (i) the Directive 
2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning common 
rules for the internal market in electricity […] and (iii) the Regulation 1228/2003/EC of the European 
Parliament and of the Council of 26 June 2003 on conditions for access to the network for cross-
border exchanges in electricity. 

(53) Article 41 of the Treaty reads: 
 

1. Customs duties and quantitative restrictions on the import and export of Network Energy and all 
measures having equivalent effect, shall be prohibited between the Parties. This prohibition shall 
also apply to customs duties of a fiscal nature. 

 
2. Paragraph 1 shall not preclude quantitative restrictions or measures having equivalent effect, 
justified on grounds of public policy or public security; the protection of health and life of humans, 
animals or plants, or the protection of industrial and commercial property. Such restrictions or 
measures shall not, however, constitute a means of arbitrary discrimination or a disguised restriction 
on trade between the Parties.   

 
(54) Article 3(1) of Directive 2003/54/EC (“Public service obligations and customer protection”) 

reads: 

Contracting Parties shall ensure, on the basis of their institutional organisation and with due regard 
to the principle of subsidiarity, that, without prejudice to paragraph 2, electricity undertakings are 
operated in accordance with the principles of this Directive with a view to achieving a competitive, 
secure and environmentally sustainable market in electricity, and shall not discriminate between 
those undertakings as regards either rights or obligations. 

(55) Article 12(f) of Directive 2009/72/EC (“Tasks of transmission system operators”) reads: 

Each transmission system operator shall be responsible for:  

[…] 

(f) ensuring non-discrimination as between system users or classes of system users, particularly in 
favour of its related undertakings. 

 
(56) Article 32(1) of Directive 2009/72/EC (“Third-party access”) reads: 

Contracting Parties shall ensure the implementation of a system of third party access to the 
transmission and distribution systems based on published tariffs, applicable to all eligible 
customers and applied objectively and without discrimination between system users. Contracting 
Parties shall ensure that those tariffs, or the methodologies underlying their calculation, are 
approved prior to their entry into force in accordance with Article 37 and that those tariffs, and the 

                                                        
95 Article 11 EnCT has been amended by Decision of the Ministerial Council of the Energy Community D/2011/02/MC-
EnC and it introduces an obligation for the Contracting Parties to adopt Directive 2009/72/EC and Regulation (EC) 
No714/2009 by 1 January 2015. By then, the Contracting Parties have to comply with Directive 2003/54/EC and 
Regulation (EC) No 1228/2003. 
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methodologies - where only methodologies are approved - are published prior to their entry into 
force. 

 
(57) Article 37(1)a) of Directive 2009/72/EC (“Duties and powers of the regulatory authority“) 

reads: 

The regulatory authority shall have the following duties: 

(a) fixing or approving, in accordance with transparent criteria, transmission or distribution tariffs or 
their methodologies. 

(58) Article 1 of Regulation (EC) 714/2009 reads: 

This Regulation aims at: 

(a) setting fair rules for cross-border exchanges in electricity, thus enhancing competition within the 
internal market in electricity, taking into account the particular characteristics of national and 
regional markets. This will involve the establishment of a compensation mechanism for cross-border 
flows of electricity and the setting of harmonised principles on cross-border transmission charges 
and the allocation of available capacities of interconnections between national transmission 
systems. 

(b) facilitating the emergence of a well-functioning and transparent wholesale market with a high 
level of security of supply in electricity. It provides for mechanisms to harmonise the rules for cross-
border exchanges in electricity. 

(59) Article 2(1) of Regulation (EC) 714/2009 reads: 

“interconnector” means a transmission line which crosses or spans a border between Contracting 
Parties and which connects the national transmission systems of the Contracting Parties. 

(60) Article 16(1) of Regulation (EC) 714/2009 (“General principles of congestion management”) 
reads: 

Network congestion problems shall be addressed with non-discriminatory market-based solutions 
which give efficient economic signals to the market participants and transmission system operators 
involved. Network congestion problems shall preferentially be solved with non-transaction based 
methods, i.e. methods that do not involve a selection between the contracts of individual market 
participants. 

(61) Article 19 of Regulation (EC) 714/2009 (“Regulatory authorities”) reads: 

The regulatory authorities, when carrying out their responsibilities, shall ensure compliance with 
this Regulation and the Guidelines adopted pursuant to Article 18.96 

(62) Section 2.1 of the Congestion Management Guidelines („Congestion-management methods“) 
reads: 

                                                        
96 As adopted by the Permanent High Level Group under Procedural Act No 01/2012 PHLG-EnC of the Permanent High 
Level Group. 
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Congestion-management methods shall be market-based in order to facilitate efficient crossborder 
trade. For that purpose, capacity shall be allocated only by means of explicit (capacity) or implicit 
(capacity and energy) auctions. Both methods may coexist on the same interconnection. For intra-
day trade continuous trading may be used. 

(63) Article 3(2) of the Dispute Settlement Procedures reads: 

Failure by a Party to comply with Energy Community law may consist of any measure by the public 
authorities of the Party (central, regional, local as well as legislative, administrative or judicative), 
including undertakings within the meaning of Article 19 of the Treaty, to which the measure is 
attributable.  

 

III. Preliminary Procedure 

(64) On 27 August 2015, the Secretariat received a complaint concerning allocation of 
interconnectors’ capacities for transit of electricity by Private Enterprise Energy Resources of 
Ukraine (ERU Trading).97 The complaint under Article 90 of the Treaty was registered under 
Case ECS-8/15. The complaint was further supplemented by a letter submitted on 22 
February 201698 and by a list of additional documents that will be referred to in the following 
paragraphs. 
 

(65) The complainant alleged that Ukraine breaches Energy Community law by requiring approval 
from the Ministry of Energy and Coal Industry of applications for access to interconnectors 
for the purpose of transit of electricity, and thus treating transit of electricity differently than 
export. For export, auctions for allocation of interconnectors’ capacity are held by the 
transmission system operator Ukrenergo in accordance with the Auction Rules of 2015 as 
amended in 2017 without any involvement of the Ministry. 
 

(66) Given the importance of non-discriminatory and market based allocation of cross-border 
capacity for the establishment of an internal market as pursued by the Treaty establishing the 
Energy Community, and it has been discussed at several occasions with the Ukrainian 
authorities99 on 24 May 2017, the Secretariat sent an Opening Letter to Ukraine under Article 
12 of the Dispute Settlement Procedures.100  
 

(67) In the Opening Letter, the Secretariat preliminarily concluded that Ukraine fails to comply 
with Articles 7 and 41 of the Treaty, Articles 1, 2(1), 16(1) and 19 of Regulation (EC) 
714/2009 as well as Section 2.1 of the Congestion Management Guidelines and Articles 3(1), 
12(f), 32(1) and 37(1)(a) of Directive 2009/72/EC.. 
 

(68) The Opening Letter set a deadline of two months for a reply by the Government of Ukraine, 
i.e. by 24 July 2017. The Ministry of Energy and Coal Industry of Ukraine sent a letter to the 
Secretariat on 27 September 2017.101  
 

                                                        
97 ANNEX 5. 
98 ANNEX 6. 
99 In addition to the issues of allocation of cross-border capacity for import, the subject of Case ECS-1/12. 
100 ANNEX 7. 
101 ANNEX 8. 
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(69) In its reply to the Opening Letter, the Government did not contest the presentation of the 
national legal and factual situation. The Secretariat's preliminary assessment expressed in 
the Opening Letter has not been refuted and the concerns related to non-compliance of the 
procedure for allocation of cross-border capacity have not been contested. The Ukrainian 
reply acknowledged that the Auction Rules adopted and approved by NERC of 2015, do not 
provide for a mechanism for allocating interconnectors’ capacity for transit. Instead, 
Ukrenergo “is guided by the decision of the Ministry of Energy and Coal Industry of Ukraine, 
according to which all unused transmission capacity of market participants are provided by 
the SFTC “Ukrinterenergo” for the implementation of the transit operations to maximize 
transmission capacity.” 

 
(70) The question of the allocation of capacity for electricity transit has also been discussed 

during a meeting held in Vienna on 18 July 2017 with representatives of Ukrenergo and the 
Energy Community Secretariat. Both the minutes of the meeting held on 18 July 2017102 and 
the Government’s reply, acknowledge the need to base the allocation of cross-border 
capacity for transit on market principles on the basis of auctions. “There is a need for the 
Ukrainian side to adopt an appropriate solution that would allow the allocation of capacity for 
the transit of electricity by market principles on auctions basis,” including via amendment to 
the Auction Rules. 

 
(71) Having assessed the information and arguments put forward in the Reply, as well as all the 

follow-up activities undertaken after the Opening Letter, the Secretariat considers that the 
argumentation provided therein as well as the development in electricity sector reform until 
today do not change its finding of an infringement of Energy Community law. 

 
(72) As all efforts made over the last years, including the attempts to make the primary legislation 

compatible with Energy Community law, did ultimately not result in fully rectifying the 
breaches identified in the Opening Letter, the Secretariat on 15 March 2018 submitted a 
Reasoned Opinion in the present case.103 

 
(73) The Secretariat concluded that Ukraine continues to breach its obligations under the Treaty 

related to non-discriminatory and market based allocation of cross-border capacity, in 
particular Article 41 of the Treaty, Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC and 
Articles 16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 of the Congestion 
Management Guidelines.   

 
(74) Ukraine submitted a Reply to the Reasoned Opinion on 15 May 2018.104 The Reply does not 

dispel the concerns and breaches identified by the Secretariat in the Reasoned Opinion. It 
rather explains the legislative and regulatory framework in place, and the reasons why non-
discriminatory allocation of capacity at interconnectors is not possible in Ukraine. A main 
reason, according to the Reply, is the lack of rules defining and governing transit within the 
electricity legislation. Transit (as well as export and import) in Ukraine is only defined in the 
tax legislation. According to the Ministry, in order for a market participant to obtain capacity 
for transit, it would need to perform (physical) import / sale of electricity and purchase / 
export of electricity, and Ukrenergo would need to prepare customs documentation, which 
Ukrenergo would not be able to do because there is no physical transfer or goods. At the 

                                                        
102 ANNEX 9 
103 ANNEX 10. 
104 ANNEX 11. 
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same time, the Ministry submits that transit is not defined in the legislation in force. In 
particular, it explains that neither the Electricity Market Law of 2013 and the Auction Rules of 
2015, nor the new Electricity Market Law of 2017 and the Auction Rules as amended in 
2017, govern capacity allocation for the purpose of transit. The Reply also refers to a new 
draft Congestion management rules and interconnections’ capacity allocation submitted by 
Ukrenergo to NEURC for approval in August 2017 that aim at defining transit. However, 
those rules not yet approved by NEURC (and have been revised by Ukrenergo after the 
public discussion), and the draft NEURC Resolution on approval of those rules subjected to 
public consultation in March 2018, do not contain provisions on transit.  

 
(75) While it is true that transit is not defined in the electricity legislation in force in Ukraine, 

capacity allocation for transit purposes is not prohibited either. Since also the Reply to the 
Reasoned Opinion admitted that according to the legislation in force in Ukraine, transit could 
not be performed in a compliant manner, the Secretariat decided to refer this case to the 
Ministerial Council for a Decision.   

 
 

IV. Legal Assessment 

 
(76) According to Article 3(2) of the Dispute Settlement Procedures of 2015, a failure by a Party to 

comply with Energy Community law may consist of any measure by the public authorities of 
the Party, including undertakings within the meaning of Article 19 of the Treaty. Therefore, 
the actions of Ukrenergo are attributable to Ukraine and may constitute an infringement of 
Energy Community law by that Party.  
 

(77) In the following, the Secretariat will assess the legal framework as well as the actions by 
Ukrenergo in light of Ukraine’s obligations under the Treaty. 

 
 

1. Introduction and relationship between  Cases ECS-8/15 and ECS-1/12 
 

(78) The subject-matter of Case ECS-8/15 involves issues of non-compliance by the existing 
legislation and its application in Ukraine with the Energy Community acquis communautiare 
related to allocation of cross-border capacity for transit of electricity. In concrete terms, 
linking the allocation of cross-border capacity with the undertakings’ participation to, and the 
functioning of, the WEM the different treatment of interconnectors’ capacities allocation for 
export on the one hand, and import and transit on the other hand, as well as requiring the 
Ministry’s approval for the latter two activities constitute breaches of Energy Community law 
in the Secretariat’s assessment. 
 

(79) The Secretariat further notes that despite the adoption of the new Electricity Market Law of 
2017, and in particular the amendments to Article 30 of the Electricity Sector Law of 1998, as 
well as the adoption of Auction Rules in 2017, their application by Ukrenergo in line with the 
electricity market model in place in Ukraine fails to comply with Energy Community law. The 
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Ministerial Council has already expressed itself on the compliance of the current regime for 
allocation of cross-border capacity for electricity in Ukraine in Case ECS-1/12.105  
 

(80) Case ECS-1/12 concerned different rules applicable to the allocation of capacity on 
interconnectors depending on the directions of electricity flow. The domestic provisions under 
scrutiny in Case ECS-1/12 were Article 30(1) of the Electricity Sector Law of Ukraine, as well 
as Article 1(1) and 1(12) of the Auction Rules of 2012. While this breach has been partially 
rectified by the adoption of the new Auction Rules of December 2015, and then amended in 
2017 in practice, imports are still to be performed upon approval by the Ministry of Energy 
and Coal Industry of Ukraine based on approval of the energy balance.106  
 

(81) Allocation of cross-border capacity for transit of electricity has not been subject to Case ECS-
1/12. While under Energy Community rules, allocating capacity for transit would consist of 
nominating capacity for import and export at the same time, 107  in Ukraine transit is 
considered a separate category 108 to which a procedure and approval different than for 
export applies.  
 

(82) The actions of Ukrenergo and its refusals to allocate capacity for the purpose of transit are 
based on Ministry’s letter of 2012 and minutes of a meeting from 2014, which are not 
relevant for the actions of Ukrenergo concerning export and import, as decided by the 
Ministerial Council in Case ECS-1/12. Another peculiarity of the present case concerns the 
fact that Ukrinterenergo was given the exclusive right to obtain interconnectors’ capacity for 
transit.  
 

(83) The two cases could not be joined under Article 6 of the Dispute Settlement Rules109 without 
expanding the scope of Case ECS 1/12 in excess of what is allowed under the case-law of 
the Court of Justice.110 Hence the Secretariat decided to pursue the present case separately 
from Case ECS-1/12. 111 
 

(84) Based on a Reasoned Request by the Secretariat, 112  and following the Opinion of the 
Advisory Committee dated 25 September 2017, the Ministerial Council adopted a decision 

                                                        
105 Ministerial Council Decision 2018/02/MC-EnC on the failure of Ukraine to comply with the Energy Community Treaty 
in Case ECS-1/12, 02.02.2018. 
106 This has been confirmed also by the Letter from the Ministry of Energy and Coal Industry to the Secretariat, dated 
04.04.2017, as well as by the Reply to the Opening Letter in Case ECS-8/15. 
107 Transit of electricity is defined by Article 2(e) of Regulation (EC) 714/2009 as a „circumstance where a declared 
export of electricity occurs and where the nominated path for the transaction involves a country in which neither the 
dispatch nor the simultaneous corresponding take-up of the electricity will take place.“ 
108 The entrustment of Ukrinterenergo with right to access cross-border capacity for the purpose of transit is done with a 
Ministry’s decision in the minutes of the meeting of 2014 because the Auction Rules do not govern transit, and such 
entrustment is done „for the period until the issue with transit is settled.“ 
109 Article 6 Dispute Settlement Procedure reads: “If several pending cases concern the same subject matter, they 
may be consolidated and processed under the same case number.” 
110 The Opening Letter „delimits the subject-matter of the dispute, so that it cannot thereafter be extended, ... the 
reasoned opinion and the proceedings brought by the Commission must be based on the same complaints as 
those set out in the letter of formal notice initiating the pre-litigation procedure.“, C-51/83 Commission v Italy, 
[1984] ECR, paras.4-5; Case C 191/95 Commission v Germany [1998] ECR I 5449, para. 55, Case C 422/05 
Commission v Belgium [2007] ECR I 0000, para. 25; Case C 186/06, Commission v. Spain, (2007) I-12093, para. 
15. 
111  Joined Cases 209/78 and 218/78, Heintz van Landewyck SARL and others (FEDETAB) v Commission of the 
European Communities, [1980] ECR 3125, paras 29 and 32 
112 Reasoned Request in Case ECS-1/12, 19.05.2017. 
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that “by maintaining in force its current regime for allocation of cross-border capacity for 
electricity, Ukraine failed to fulfil its obligations under the Energy Community Treaty, and in 
particular Article 41 thereof, Articles 3(1), 12(f) and 32 of Directive 2009/72/EC, Article 16(1) 
of Regulation (EC) 714/2009 as well as Sections 1.1; 1.6; 2.1; 2.5, 2.10 and 2.13 of the 
Congestion Management Guidelines as incorporated and adapted by Decision 2011/02/MC-
EnC of the Ministerial Council of the Energy Community of 6 October 2011.”  
 

 
2. Substance 

 
a. Breach of Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC 

(85) The allocation of interconnection capacity for transit based on a unilateral administrative 
action of the Ministry113 fails to respect the principle of third party access to the transmission 
network as stipulated by Articles 12(f) and 32(1) of Directive 2009/72/EC. These provisions 
require that access to the networks is granted without discrimination and based on published 
tariffs.  
 

(86) The principle of non-discrimination requires that comparable situations are not treated 
differently unless such difference in treatment is objectively justified. 114 As an overriding 
principle of Energy Community law, it is reflected throughout the acquis communautaire. 
Article 7 of the Treaty prohibits any discrimination within the scope of the Treaty. As “specific 
expressions of the general principle of equality”,115 the acquis places further obligations not 
to discriminate on both the transmission system operator and on the State.116 In the present 
case, discrimination occurs in two instances: 
 

(87) Firstly, allocation of cross-border capacity for export is performed by Ukrenergo under the 
Auction Rules of 2017. On the other hand, allocation of electricity for import is performed 
subject to approval by the Ministry of Energy and Coal Industry and only in case the 
electricity balance requires import of electricity for satisfying the domestic demand, thus 
excluding allocation of cross-border capacity for commercial imports. 117 This amounts to 
discrimination and was deemed unlawful by the Ministerial Council in Case ECS-1/12.  

 
(88) Similar to imports, cross-border capacity for transit of electricity is exclusively provided to the 

State-owned undertaking Ukrinterenergo without performing auctions, because this is the 
only undertaking allowed to execute contracts with foreign undertakings for the purpose of 
transit of electricity, and Ukrenergo was instructed to accept only its requests for 
interconnectors’ capacity for transit.  

 
(89) Based on the Ministry’s decision (contained in the minutes of the meeting of 2014), 

Ukrenergo thus applies different procedures for allocating cross-border’s capacity for transit 
than for exports. Allocation of cross-border capacity is thus performed through different 
procedures based on the directions of the flow of electricity. While for export Ukrenergo 

                                                        
113 Legal value of the minutes of the meeting of 2014, as an administrative act, has been confirmed by the highest court 
of Ukraine, as well as by the Ministry in its Reply to the Secretariat in a letter dated 04.04.2017. 
114 C-17/03 Vereniging voor Energie, Milieu en Water (VEMW) [2005] ECR I-4983, para. 48. 
115 Case C-17/03 VEMW [2005] ECR I-4983, para. 47. 
116 Case C-17/03 VEMW [2005] ECR I-4983, paras. 35 and 36. 
117 Despite the changes in the applicable legal framework, in practice such approval is still required. See Reasoned 
Opinion in Case ECS-1/12, p.18, para.102. See also Ministry’s Letter to the Secretariat dated 04.04.2017 
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conducts auctions as market-based procedures and accepts bids from different 
undertakings, for transit, Ukrenergo applies a non-market based procedure. According to the 
case law of the Court of Justice, “elements which characterize the comparability of different 
situations must be assessed in the light of the subject matter and purpose of the Community 
act which makes the distinction in question.“118 As explained above, Energy Community law 
considers the flow of electricity, irrespective of the direction (import, export or transit), as a 
flow of electricity crossing borders (interconnectors) between two Parties of the Treaty. 
Therefore, energy undertakings applying for using the interconnector capacity must be 
treated equally irrespective of the direction and the flow of electricity.  
 

(90) Even though since June 2017, Ukrenergo started allocating capacity for import no 
simultaneous capacity is awarded for import and export (i.e. transit) is performed. Namely, 
Ukrenergo cannot accept nominations for transit (or import in general) because this right has 
been exclusively given to Ukrinterenergo, and also because no energy undertaking (other 
than Ukrinterenergo) has contracts with Energorynok (for selling the imported electricity in 
the case of imports or for purchasing for losses in the case of transit via Burshtin island). As 
the Audit Report of the Ukrainian Parliament from December 2017 indicated, transit has only 
been performed by Ukrinterenergo without being subject to any competitive allocation of 
capacity and on non-commercial basis. 
 

(91) Secondly, the procedure for allocating interconnector capacities for the purpose of transit in 
Ukraine is in itself discriminatory. The decision taken in the form of minutes of a meeting held 
in the Ministry to Ukrinterenergo constitute preferential access to interconnectors’ capacity in 
Ukraine granted to that company. The Court of Justice of the European Union, whose case 
law is the point of reference for the interpretation of Energy Community law under Article 94 
of the Treaty, held in a judgment concerning preferential capacity allocation on electricity 
interconnectors that such priority access amounts to different treatment, and that such 
treatment could not be justified on account of the underlying long-term electricity supply 
contracts concluded in performing a public service obligation.119  
 

(92) According to the Court of Justice, reserving capacity to the benefit of certain system users 
deprives all other actual or potential system users of the possibility to access the network for 
that particular capacity. It thus puts them at significant disadvantage in comparison to the 
undertakings benefiting from the preferential access to the system. Maintaining in practice a 
procedure under which the available interconnector capacity necessary for transit of 
electricity is allocated to only one system user, Ukrinterenergo, encroaches upon the non-
discriminatory principle as it treats that particular system user differently in conferring it an 
advantage to the detriment of all other actual or potential users. 
 

(93) Both instances result in a breach of Energy Community law, namely Article 3(1) of Directive 
2009/72/EC which requires Contracting Parties not to discriminate between electricity 
undertakings as regards either rights or obligations; Article 32(1) of Directive 2009/72/EC 
which requires them to ensure access to the transmission system for all third parties in an 
objective manner and without discrimination; Article 12(f) Directive 2009/72/EC according to 
which the transmission system operator is responsible for ensuring non-discrimination as 
between system users or classes of system users, particularly in favor of its related 

                                                        
118 Case C-127/07 Société Arcelor Atlantique et Lorraine and Others v. Premier minister, ECLI: EU: C: 2008:728, 
para.26. 
119 Case C-17/03 VEMW [2005] ECR I-4983, paras. 50-56. 



 

22 

undertakings. These actions also encroach upon Article 7 of the Treaty, which as the 
Advisory Committee held in its Opinion in Case ECS-1/12, is a “subsidiary remedy if there 
are no more specific Treaty provisions available.”  
 

(94) Under Article 3(2) of the Dispute Settlement Rules, a violation of Energy Community law by 
Ukrenergo is attributable to Ukraine as a Contracting Party. Consequently, the Secretariat 
submits that Ukraine has failed to comply with its obligations under Articles 3(1), 12(f) and 
32(1) of Directive 2009/72/EC. The Secretariat recalls that that conclusion has already been 
supported with regard to different treatment of exports and imports by the Advisory 
Committee, in its Opinion in Case ECS-1/12.120 
 

(95) Article 3(14) of that Directive provides a possibility for derogation from Article 32(1) of 
Directive 2009/72/EC121 ”insofar as [its] application would obstruct the performance, in law or 
in fact, of the obligations imposed on electricity undertakings in the general economic interest 
and insofar as the development of trade would not be affected to such an extent as would be 
contrary to the interests of the Energy Community.”  

 
(96) In order to be justifiable, any such obligation imposed in the general economic interest would 

also need to comply with Article 3(2) of Directive 2009/72/EC. In particular, any such 
obligation “shall be clearly defined, transparent, non-discriminatory,122 verifiable and shall 
guarantee equality of access for EU electricity companies to national consumers….”, and 
would have to comply with the limits of the principle of proportionality. The latter requires 
priority capacity allocation to be suitable to achieve the public service objective in question, 
and not go beyond what is necessary to achieve that objective.  
 

(97) Furthermore, the Court of Justice emphasised in its VEMW judgment that the effect of a 
discriminatory measure such as priority capacity allocation would significantly imperil and 
even block the access of new operators to the market, and protect the position of companies 
in the situation of Ukrinterenergo against competition. Granting priority access to 
transmission capacity thus jeopardises “contrary to the objective of the Directive, the 
transition from a monopolistic and compartmentalised market in electricity to one that is open 
and competitive.”123 Moreover, the Secretariat cannot accept that minutes of a meeting held 
in the Ministry of Energy and Coal Industry could serve as a lawful basis for the imposition of 
any public service obligation to Ukrinterenergo for performing transit of electricity.  
 

(98) It is to be noted that even throughout the preliminary procedure in Case ECS-1/12, 124 
Ukraine did not invoke any exemption from the principle on non-discriminatory access to 
interconnectors for imports due to reasons of ensuring public service obligations. It has also 
not done so in its Reply to the Opening Letter in the present case. Yet it is for the Contracting 
Party concerned to not only invoke and sustain possible justification grounds for a 
discriminatory priority access scheme such as the one at issue, but also to show that all 
conditions required – in particular those set by Articles 3(14) and 3(2) of Directive 
2009/72/EC – are fulfilled. In the Secretariat’s view, even if a legitimate public interest in 
banning commercial imports existed, satisfying the conditions of Article 3(2) of Directive 

                                                        
120 Advisory Committee Opinion in Case ECS-1/12, p.5. 
121 But not Article 12(f) of Directive 2009/72/EC. 
122 The Secretariat submits that, in the context of the present case, this criterion relates to how the wholesale public 
supplier and the retail public supplier, benefiting from preferential treatment, were assigned their respective functions. 
123 Case C-17/03 VEMW [2005] ECR I-4983, para. 62. 
124 As noted in the Reasoned Request in Case ECS-1/12, para.90. 
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2009/72/EC as well as proportionality and non-discrimination would not be possible in the 
case at hand. 
 

(99) Furthermore, the Court of Justice emphasized in its VEMW judgment that the effect of a 
discriminatory measure such as priority capacity allocation would significantly imperil and 
even block the access of new operators to the market, and protect the position of companies, 
in casu the ones based on the territory of the Burshtyn island, against competition. Granting 
priority access to transmission capacity thus jeopardises “contrary to the objective of the 
Directive, the transition from a monopolistic and compartmentalised market in electricity to 
one that is open and competitive.”125  

 

b. Breach of Article 16(1) of Regulation (EC) 714/2009 and Section 2.1. of the Congestion 
Management Guidelines 

(100) Article 16(1) of Regulation (EC) 714/2009 requires that network congestion problems are 
addressed with non-discriminatory, market-based solutions which give efficient economic 
signals to the market participants and transmission system operators. In addition, Section 2.1 
of the Congestion Management Guidelines specifies that congestion management methods 
shall be market-based and capacity shall be allocated only by means of explicit (capacity) or 
implicit (capacity and energy) auctions. 
 

(101) According to its Article 1, Regulation (EC) 714/2009 aims at setting fair rules for the 
allocation of available capacities of interconnections between national transmission systems, 
in line with objective of establishing a harmonised framework for cross-border exchanges of 
electricity. Article 2(1) of Regulation (EC) 714/2009 defines interconnector as “a transmission 
line which crosses or spans a border between” two Member States. When Regulation (EC) 
714/2009 was adapted in line with Article 24 of the Treaty, and adopted as Energy 
Community law, the notion of interconnectors in Article 1 was defined as transmission lines 
or pipelines crossing a border between Contracting Parties.  This excludes interconnectors 
between Contracting Parties and Member States, and thus all cross-border transactions 
from/to and via Ukraine (Burshtyn island) with EU Member States.  
 

(102) However, on 23 September 2014, the Ministerial Council adopted a legally binding  
Interpretation under Article 94 of the Treaty  in which it explained “that the different treatment 
of interconnections, cross-border flows, transactions or network capacities, depending on 
whether the border to be crossed is situated between two Member States of the European 
Union, two Contracting Parties or an EU Member State and a Contracting Party, frustrates 
the very idea of a single regulatory space for Network Energy and leads to barriers of trade”. 
Article 1 of the Interpretation stipulates that  

 
„In any legal act of the Energy Community incorporating European Union legislation, any reference 
to 

i. energy flows, imports and exports as well as commercial and balancing transactions; 
ii. network capacity; 
iii. existing or new gas and electricity infrastructure (including interconnections and 

interconnectors) 

                                                        
125 Case C-17/03 VEMW [2005] ECR I-4983, para. 62. 
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crossing borders, zones, entry-exit or control areas between Parties and integrating the 
Contracting Party/Contracting Parties with the EU internal energy market, shall be treated 
in the same way and be subject to the same provisions as the respective flows, 
imports, exports, transactions, capacities and infrastructure between Contracting 
Parties under Energy Community law.“ [emphasis added]. 

(103) Consequently, the definition of „interconnector“ from Article 2(1) of the Regulation (EC) 
714/2009 can be understood as „a transmission line which crosses or spans a border 
between Parties to the Treaty and which connects the national transmission systems of the 
Parties to the Treaty.”  
 

(104) As described above, the Electricity Sector Law of 1998, as well as Article 1(1) of the Auction 
Rules of 2017 stipulate that auctions are to be held for access to cross-border capacity for 
export and/or import of electricity. The Electricity Sector Law and the Auction Rules do not 
govern the transit of electricity or the allocation of cross-border capacity at interconnectors 
for the purpose of transit as a separate category. As explained above, such a separate norm 
is not required under Energy Community law.  
 

(105) For the transit of electricity, as detailed above, the Ministry of Energy and Coal Industry of 
Ukraine is tasked to give an approval. Based on a letter from the Ministry addressed to 
Ukrenergo and the minutes of the meeting from 2014, the latter does not allow private 
parties’ access to interconnectors and prevents participation to auctions for cross-border 
capacity to energy undertakings without Ministry’s approval. To require a unilateral 
administrative decision by a Ministry as a basis for the allocation of interconnectors, and not 
via competitive procedures such as explicit or implicit auctions, amounts to maintaining a 
non-market based method for capacity allocation that does not give efficient economic 
signals to the market participants and transmission system operators.  
 

(106) It thus fails to comply with Article 16(1) of the Regulation (EC) 714/2009 and Section 2.1 of 
the Congestion Management Guidelines. This has also been held as “unquestionable” by the 
Advisory Committee in its Opinion in Case ECS-1/12, in relation to Ministry’s approval of 
potential imports.126 

 
 

c. Breach of Article 41 of the Treaty 

(107) The prohibition of measures having an effect equivalent to a quantitative restriction, laid 
down in Article 41 of the Treaty, conflicts with any rule or measure enacted by a Party 
capable of directly or indirectly, actually or potentially, hindering trade among the Parties.127 
Measures requiring prior authorization, 128 even as a pure formality, 129 have been considered 
by the Court of Justice of the European Union as measures having equivalent effect to import 
restrictions. Making the transit of electricity depending on prior approval by the Ministry 

                                                        
126 See: Advisory Committee Opinion in Case ECS-1/12, p.5. 
127 Case 8/74 Procureur du Roi v Dassonville, [1974] ECR 837, para. 5 
128  Case C-434/04 - Ahokainen and Leppik, [2006] ECR I-09171, para.21, 31, 35; Case C-170/04 - Rosengren 
and Others, [2007] ECR I-0407, para. 17, 18, 25, 38, 50; Case C-254/98 - TK-Heimdienst, [2000]  ECR I-00151, para.26; 
Case C-389/96 - Aher-Waggon v Bundesrepublik Deutschland, [1998] ECR I-04473, para. 20 
129 C-54/05, Commission v Republic of Finland, [2007] ECR I- 02473, para.32; Case C-150/11 - Commission v Belgium, 
[2012] ECLI:EU:C:2012:539, para.51; Case C-443/10 – Bonnarde [2011] ECR I-09327. para.26-30 
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makes the transit of electricity in Ukraine more difficult than purely domestic supply and thus 
constitutes a measure prohibited by Article 41 of the Treaty in principle.  
 

(108) Already in the early years of liberalization of the EU energy markets, the Court has also held 
that even though monopolies are not illegal per se they could be required to be abolished130 
if restricting free movement of goods unless such restrictions could be justified for provision 
of services of general economic interest, under Article 106(2) TFEU corresponding to Article 
19 of the Treaty.131 As a matter of fact, the requirement for Ministry‘s approval excludes the 
possibility of any system user from one Party of the Energy Community Treaty to sell 
electricity to customers in another Party via Ukraine. 
 

(109) According to case law, it is incumbent on Ukraine to show that their rules fulfil the conditions 
for application of the derogating rules in Article 41(2) of the Treaty or legitimate reasons in 
the general interest.132 This corresponds to the second sentence of Article 4 of the Dispute 
Settlement Rules whereby “where, however, a Party invokes an exemption to a rule or 
general principle of Energy Community law, it is incumbent upon the Party concerned to 
prove that the requirements for such exemption are fulfilled.”  
 

(110) The Secretariat therefore concludes that Ukraine is breaching Article 41 of the Treaty 
because its system of Ministry’s approval amounts to a measure having equivalent effect to 
quantitative restriction. The Advisory Committee has accepted this argument in relation to 
Ministry’s approval for imports in its Opinion in Case ECS-1/12.133 
 
 
 

d. Article 19 Regulation (EC) 714/2009 

(111) Under Article 19 of Regulation (EC) 714/2009, the national regulatory authority has an 
obligation to ensure compliance with that Regulation, including its Congestion Management 
Guidelines. NEURC has not taken later any effective remedial action to ensure compliance of 
the implementation of the Auction Rules by Ukrenergo with the acquis communautaire. 
Therefore, the Secretariat concludes that Ukraine has failed to fulfil its obligation under 
Article 19 of the Regulation (EC) 714/200 by the failure to remedy the violation of the 
infringed articles of the acquis. Under Article 2(2) of the Dispute Settlement Rules, a violation 
of Energy Community law by public authorities such as NEURC is attributable to Ukraine as 
a Contracting Party to the Treaty. 

 
 
 
 
 
 
 

                                                        
130 Case C-393/92 Gemeente Almelo and others v Energiebedrijf IJsselmij [1994] ECR I-01477. 
131 See the energy monopolies cases: Case C-157/94, Commission v The Netherlands (1997) ECR I-5699; Case C-
158/94, Commission v Italy (1997) ECR I-5789; Case C-159/94, Commission v France (1997) ECR I-5815 and Case C-
160/94, Commission v Spain (1997) ECR I-5851. 
132 Case C-159/94 Commission v France [1997] ECR I-5815, para. 94. 
133 Advisory Committee Opinion in Case ECS-1/12, p.5. 
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ON THESE GROUNDS 

The Secretariat of the Energy Community respectfully requests that the Ministerial Council of the 
Energy Community declare in accordance with Article 91(1)(a) of the Treaty establishing the 
Energy Community that: 
 

by maintaining in force its current regime for allocation of cross-border capacity for transit of 
electricity, Ukraine fails to fulfil its obligations under the Energy Community Treaty, and in 
particular Article 41 thereof, Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC, Articles 
16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 of the Congestion 
Management Guidelines as incorporated and adapted by Decision 2011/02/MC-EnC of the 
Ministerial Council of the Energy Community of 6 October 2011. 
 

 
 
On behalf of the Secretariat of the Energy Community 
 
 
Vienna, 18 May 2018  
 

        
              

Janez Kopač           Dirk Buschle 
   Director         Legal Counsel/Deputy Director  
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Approved

Minister of Energy and Coal Industry
Signed Y. Prodan

June 19,2014

Minutes

of the Meeting on issues of provision of export and transit of electric power via grids
of oolsland of the Burshtyn Thermal Power Plant"

City of Kyiv 17.06.2014

Present: Ulyda V.Y. - Deputy Minister of Energy and Coal Industry of Ukraine;
Andriychuk Y.A. - member of the National Electricity Regulatory Commission; Gnatyuk Y.L. -
Director of the State Company o'Energorynok" ("Energy market"); Korol N.L - Deputy Director
for legal issues of the State Company "Energorynok"; Kryklya S.M. - Head of the Department of
Foreign Economic Relations of the State Company "Energorynok"; Ushchapovskyi K.V. -
Director of the State Company "National Power Company o'Ukrenergo"; Masyutka V.V. - Head
of the Agency of Foreign Economic Relations of the State Company "National Power Company
"Ukrenergo"; Kucher M.V. - First Deputy Director of the State Company of Foreign Economic
Relations "Ukrinterenergo" :

Considered:

1. The allocated part of the United Energy System (UES) of Ukraine - "Island of the
Burshtyn Thermal Power Plant" operates parallel with the European Energy Association
ENTSO-E, as a result of which there was established an energy region where there are European
standards and work rules of the Energy System. As a result of changes of energy balances of
certain energy systems there appear between energy systems,
whereby the term o'electricity transit" of these European
countries, and the overflows is carried out by system operators.

At the same time the current normative legal acts do not foresee of electric
power in order to compensa carrymg out the transit c power by a
system

The realization of transit supplies of electric power by the networks of the UES of
Ukraine is economically reasonable and in demand among European counterparties, although it
is situational and depends on the situation of European electricity exchanges. The transit value of
electric power by the networks of the UES of Ukraine in 2013 totaled actually I2,5_.Ql million
KWh. ' 1::--*-.

The settlement of this issue at this stage needs adding changes to the current normative
legalactsthatwouldSecuretheopportunityofreer
di?ettly-by the State Company'oNational Power Company "{Jkrenergo".

2. The most common and with the greatest demand on the European energy markets is
the electricity trade "3 duy ahead" or the electricity export in the mode of every day planning (D-
1) the operations in wTibfr-aie'ptmred and carried outivery day in the EU countries.

Under the current legal framework of Ukraine the specified mode of electric power
expotl is under development and planned to be introduced into practice bgg!ryring fyom2-0_17.

With a view to a thorough examination of this issue and establishing coordinited ?ctions
of participants of the daily trade in electricity there is a necessi

r!-I b.ro

t,*4

I

sessions in a daily planning mode (D-1) in test mode.
ty in the introduction of trading
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Resolved

The State Company "National Power Company "UL..tgIgo" should prepare and submit
the Ministry of Energy and Coal Industry proposals with regard to adding changes to the
current normative legal acts that would secure tfie opportiifftfoT idnaEiing beivices in the
trrnsit*of el€dtiic power as part of the Energy Association ENTSO-E directly by the State

Company 'oNational Power Company "Ukrenergo" under conditions of the current rules
of the Wholesale market of electric power of Ukraine

2. To entrust the State Company of Foreign Eeonomic Relations "Ukrin ,) the
provision of canying out the trup-it 9f glg-q-tric power for a period time

of av-ailabl_e. capacities of grids of "Island of the

I
c);,

{

J

lssue on
Burslityn"Thcjimal Power Plant" when carrying out the transit of electric power

of Ukraine of thevia main and interstate power networks of the United System
State Company "National Power Company o'Ukrenergo". The Department of Electricity
should prepare and submit the State Company "National Power Company ooUhg4qlgg" a

the realization by the State Company of Foreign Economic Relations
power when carrying out the transit supplies viaof

main and interstate power networks of the United Energy System of Ukraine of the State

Company "National Power Company "IJkrenergo".

The State Company "National Power Company o'Ukrenergo", the State Company
"Energorynok" and the State Company of Foreign Economic Relations "Ukrinterenergo"
should submitproposals to the Ministry of Energy and Coal Industry regardiqg".lhg_-US.e in
the test mode of a daily planning (D- 1) during the export and transit of electric power.

National Electricity Regulatory Commission

Ministry of Energy and Coal Industry

State Company ooEnergorynok"

Signed

Signed

Signed

Signed

(j,'ire;l

State Company "National Power Company
toUkrenergott

State Company of Foreign Economic Relations
66Ukrinterenergot'

Signed

fleperla4 reKcry AoKyMeHTy s yrpaincrroi Naosl4 na asuificbKy MoBy :4ificueno
AI4IIJIOMOBAHLIM Cxpunro Orecero Ba-rrepiinuoro.

lli4nuc

UZztl,-, -h.-



Energy Community

Energy C om m un ity  Secretaria t 

Am Hof 4, Level 5 ,1010 Vienna, Austria

Phone +43 (0)1 535 2222
Email contact@energy-community.org
web www.energy-community.org

H.E. Mr. Ihor Nasalyk
Ministry of Energy and Coal Industry of Ukraine 
Per e-mail:
kanc(g).mev. energy, gov, ua

Copy:
Attn. Mr Vsevolod Kovalchuk 
Acting Director
National Energy Company “Ukrenergo” 
Per e-mail:
Kovalchuk. vv(p).ua. energy

Request for Information

The Secretariat is dealing with two cases against Ukraine, Case ECS-1/12 and Case ECS-8/15 
upon complaints. The subject matter of these cases concerns cross-border capacity allocation 
related to import and transit of electricity organized and performed by the Ukrainian transmission 
system operator Ukrenergo.

Pursuant to Article 16(1) of the Energy Community Dispute Settlement Rules, the Secretariat is 
approaching you in order to request the submission of information necessary for finalizing its 
assessment.

Firstly, the Secretariat has been informed that imports are performed in Ukraine only if approved 
by the Ministry in the electricity balance. On the other hand, commercial imports are not allowed, 
and therefore Ukrenergo does not perform auctions for import unless allowed by the Ministry. For 
instance, since there are no imports planned in the electricity balance for 2017, the Secretariat has 
been informed that the Ministry has sent a letter to Ukrenergo asking it not to perform auctions for 
allocation of interconnectors capacity for import.

The Secretariat would like to ask you to submit:

- The electricity balance for 2017
- The Letter, and any other documentation, submitted from the Ministry to Ukrenergo 

indicating that allocation of cross-border capacity for import shall not be performed.

Vienna, 03 February 2017
ECS-08/15/03-02-2017

Bank Raiffeisenlandesbank

IBAN

BIC

AT953200000015102825 
RLNWATWW



Energy Community

Energy C om m unity  Secretaria t 

Am Hof 4, Level 5, 1010 Vienna, Austria

Phone +43 (0)1 535 2222
Email contact@energy-community.org
web www.energy-community.org

Secondly, the Secretariat notes that transit is not dealt with as separate category in the Rules for 
allocation of interconnectors’ capacity adopted by the Regulator in February 2015.1 Moreover, the 
Secretariat is informed that Ukrenergo does not allocate interconnectors’ capacity for transit to 
market participants, referring to on Minutes of meeting organised by the Ministry of Energy 
dedicated to ensuring electricity export and transit via the Burshtyn island dated 17.06.2014.2 
Based on that document, in order for an undertaking to perform transit of electricity, such 
undertaking is required to present an approval from the Ministry to Ukrenergo. Moreover, in the 
period between 2014 and today, the Ministry has entrusted the State owned company 
Ukrinterenergo with performing transit of electricity exclusively.

The Secretariat would like to ask you to further explain the rules governing the transit of 
electricity in Ukraine, as well as the conditions that Ukrenergo is imposing on undertakings 
applying for transit of electricity.

The information is necessary for finalising the assessment in Cases ECS-1/12 and ECS-8/15. 
Please send the required information / documentation not later than

In order to clarify the issues regarding import of electricity in Ukraine and transit, as well as 
allocation of cross-border capacities in this respect, I would kindly like to ask for organizing a 
meeting on 8 February 2017 in Kiev with representatives from the Ministry, as well as 
Ukrenergo who would be in a position to discuss the cases and to provide the necessary 
information to the Secretariat’s representatives.

In order to set up the requested meeting, as well as to submit additional information and for 
requests, please contact the Senior Energy Lawyer at Rozeta.Karova@enerqv-communitv.orq at 
+43 1 535 2222 42 by referring to the above-mentioned case numbers.

Deputy I

1 Resolution of the Regulator "On approval of the Rules of electronic auctions on capacity allocation of cross-border 
electricity lines" No. 176 dated 12.02.2015
2 At the meeting representatives of the Ministry, the Regulator, as well as Energorynok and Ukrenergo have participated. 
The Secretariat is in possession of a copy of the Minutes

15 February 2017

Bank Raiffeisenlandesbank

IBAN

BIC
AT953200000015102825 
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Dear Mr. Kopač, 
 
The Ministry of Energy and Coal Industry of Ukraine avails itself of the 
opportunity to renew to the Energy Community Secretariat the assurances of its 
highest esteem and has further the honour to inform the following. 
 
The Ministry of Energy and Coal Industry of Ukraine has considered the letter of 
the Energy Community Secretariat No. ECS-08/15/03-02-2017 dated 3 February 
2017 on cases No. ECS-1/12 and No. ECS-8/15 regarding the issue of cross-border 
allocation of transmission capacities relating to electricity import and transit 
organized and implemented by transmission system operator NEC Ukrenergo SE, 
and presents its response herewith. 
 
We hope for your support and fruitful cooperation. 
 
Best regards, 
 
 
Minister                                                                                               Igor Nasalyk 
 
 
 
 
 
To the attention of 
His Excellency Janez Kopač, 
Director of the Energy Community 
Secretariat 
 
Vienna 
 
 



Attachment to the letter from the Ministry of Energy and Coal Industry of Ukraine 
dated____________ No.______________ 

 
Information from the Ministry of Energy and Coal Industry of Ukraine on 
cases No. ECS-1/12 and No. ECS-8/15 concerning the issue of cross-border 

allocation of transmission capacities relating to electricity import and transit 
organized and implemented by  

transmission system operator NEC Ukrenergo SE 
 
According to Article 10 of the Law of Ukraine “On the Principles of the 

Functioning of the Electricity Market” and Article 30 of the Law of Ukraine “On 
Electricity” NEC Ukrenergo SE must allocate all available transmission capacity. 
At the same time, according to the Order of the Ministry of Energy and Coal 
Industry of Ukraine No. 824 dated 24.11.2014 “On approval of methods of 
assessment of available transmission capacity of cross-border electricity networks 
of the United Energy System of Ukraine (UES Ukraine)” the available capacities 
can exceed the export potential of Ukraine to be assessed according to the 
Procedure of preparing forecast physical electricity balance within the United 
Energy System of Ukraine and forecast balance for its sales and purchases within 
the Wholesale Electricity Market of Ukraine for the following billing month. Since 
NEC Ukrenergo SE is managed by the Ministry of Energy and Coal Industry of 
Ukraine, settling this issue requires elaborating of common approaches. 

Furthermore, please be advised that NEC Ukrenergo SE has not conducted 
the annual and the following monthly auctions for allocation of import capacity of 
the Ukrainian cross-border electricity networks due to its zero value indicated in 
the 2017 forecast electricity balance of Ukraine dated 31.10.2016 as approved by 
the Ministry of Energy and Coal Industry of Ukraine. At the same time, please be 
advised that in case of amending the 2017 forecast balance with regard to import 
values NEC Ukrenergo SE would have any necessary opportunities to conduct an 
auction for allocation of transmission capacities of cross-border electricity 
networks. 

We consider it noteworthy that, according to the Ukrainian legislation in 
force imported electricity is to be purchased by NEC Ukrenergo SE at the price to 
be set by the National Energy and Utilities Regulatory Commission of Ukraine 
(NEURC) (this price has not been approved so far). 

Pursuant to Ukraine’s commitments under the Treaty establishing the 
Energy Community, possibility of Ukraine’s participation in the ITC mechanism 
(according to Regulation (EU) No. 838/2010) is now being considered. This 
mechanism provides for compensation for cross-border transmission (transit), 
including compensation for losses between countries participating in the ITC 
mechanism. Currently, an agreement has been reached on holding a consultation 
with representatives of the Energy Community Secretariat regarding assessment of 
the effects and possibility of Ukraine’s participation in the mechanism. 

As for the issue of electricity transit in Ukraine, we would like to inform the 
following. 



The supplier must enter into the following agreements to be authorized to 
arrange electricity transit: 

1. Foreign economic contract(s). 
2. Agreement with NEC Ukrenergo SE (as contractor) on provision of 

electricity dispatch and transmission services via cross-border and main lines. The 
price for electricity dispatch and transmission services to be provided by NEC 
Ukrenergo SE within the main and cross-border electricity lines of the UES 
Ukraine must correspond to the tariff to be set by the NEURC of Ukraine. This 
agreement must be approved by the NEURC. 

3. Agreement with the wholesale electricity supplier (Energorynok SE) on 
compensating for electricity losses within the electricity networks of the UES 
Ukraine. As a rule, such compensation is provided by purchasing corresponding 
volumes of electricity at the national electricity market (Wholesale Electricity 
Market (WEM) of Ukraine). 
 As the Procedure for conducting e-auctions for allocation of transmission 
capacities of cross-border electricity networks No. 176 approved by the NEURC 
on 12.02.2015 does not provide for the mechanism to allocate access to 
transmission capacities of cross-border electricity networks for electricity transit 
purposes, NEC Ukrenergo SE is currently guided by the Decision of the Ministry 
of Energy and Coal Industry of Ukraine (the Minutes approved on 19.06.2014 by 
Mr. Yu. V. Prodan, the Minister of Energy and Coal Industry of Ukraine). 
 According to the decision laid down in the Minutes, Ukrinterenergo State 
Foreign Trade Company is entrusted with arranging electricity transit for the 
period until the settlement of the issue relating to allocation of transmission 
capacity in electricity networks of the Energy Island of the Burshtyn Thermal 
Power Station (Burshtyn Energy Island) during the period of electricity transit 
supplies via main and cross-border electricity networks of the UES Ukraine by 
NEC Ukrenergo SE. Moreover, the Ministry of Energy and Coal Industry of 
Ukraine has entrusted NEC Ukrenergo SE with ensuring that transit electricity 
supplies via the Burshtyn Energy Island networks are made in full and in 
compliance with the existing foreign economic contracts of Ukrinterenergo State 
Foreign Trade Company. 
 Within the scope of its competence, the Ministry of Energy and Coal 
Industry of Ukraine has examined the list of documents required for closing the 
cases No. ECS-1/12 and ECS-8/15 and sends the 2017 forecast electricity balance 
of the United Energy System of Ukraine. We suggest settling this issue by holding 
consultations with experts from the Office of the Energy Community Secretariat in 
Ukraine in charge of the electricity sector. 
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Dear Rozeta,
 
Thank you for your e-mail. I apologize for the delay in our response.
 
According to cross-border capacity allocation, I would like to inform you that the Allocation Rules (approved by NERC
Regulation №426 dated 28.03.2017, entered into force on 12 May 2017) are still valid. But in connection with the new
Ukrainian Law about electric market we developed a new Allocation Rules. At the moment it passed through a public
hearings, and was sent to us for revision (namely, to complete the Allocation Rules compliance with the Harmonization
Auction Rules until the middle of April 2018). 
 
On 21 of February, 2018 a multilateral meeting of Ukrenergo – MAVIR – Transelectrica – SEPS took place in MAVIR’s office,
where it was decided to implement the Common Auctions (with mentioned TSO’s). Now we harmonize the mentioned
minutes of the meeting, and the next step will be the elaboration and approval of the Common Auction Rules.
 
According to another question about the transit of electricity, Ukrinterenergo is still the single supplier, it is still performing
the Ministry’s Minutes of meeting dd 17.06.2014.
 
If you would like any further information, please don't hesitate to contact me.
 
 
Best regards,
 
Oleksandr VOLKOV
Group of Administration of Commercial Accounting 
Leading Economist
 
National Power Company "UKRENERGO"
Symona Petliury Str., 25, Kyiv, 01032
Ukraine
 

Безымянный-55

 
 
 
 
 
 
Dear Mr. Nemyrovskyi,
 
I hope this email finds you well!
We have been looking into the issue of transit of electricity via Ukraine, and the allocation of cross-border capacity. I was
wondering whether there is any news, any update on this issue?
 
Namely, are you still applying the Allocation Rules that entered into force on 12 May 2017 - NEURC ‘On approval of the Rules
of electronic auctions on capacity allocation of cross-border electricity lines’ No. 426 dated 28.03.2017 – or there are other
amended rules in place?
 
Secondly, I wanted to check whether still Ukrinterenergo, as entrusted by the Ministry, is performing transit, and whether
those minutes of the meeting dd 17.06.2014 and the Ministry’s letter is still applied?
 

mailto:rozeta.karova@energy-community.org
mailto:nemyrovskyi.ai@ua.energy
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I would appreciate your short and prompt reply on this.
Thanks a lot,
Kind regards,
Rozeta
 
 
Dr Rozeta Karova
Senior Energy Lawyer

Energy Community Secretariat
Am Hof 4, Level 5, 1010 Vienna,
Austria

  Download VCF

Phone +43 (0)1 535 2222-242
Mobile +43 (0)664 849 82 30
Email rozeta.karova@energy-community.org
Web www.energy-community.org

 
This message may be privileged and confidential. It is intended only for the use of the addressee named above. If you are not the intended recipient, any unauthorised
dissemination, distribution or copying is illegal. If you have received this communication in error, you should kindly notify the sender by reply email and destroy this
message. We do not guarantee the security or completeness of information hereby transmitted. We shall not incur any liability resulting from accessing any of the attached
files which may contain a virus or the like.

  Please consider the environment before printing this e-mail.
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ENERGY RESOURCES OI UKRAINE

27 .08.20rs Ns 1/01-1326

PF. 'I]RIJ TRADINC'
1,lts lgorevsk.rya Srreet 6 floor
13C'lgorevskiy'
Kiev, 04071t, Uk.rairre
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Energy Community Secretariat (ECS)

Am Hof 4,IOLO Vienna, Austria

Tel.: + 437 535 2222
Fax: + 43L S3S 22221.1.

Email:

Web: http://www.energv-comm unitv.org

Complainant: ERUTRADTNG

PRIVATE ENTERPRISE

address: 1L lgorivska Street, building B, floor 6,
Kyiv, Ukrain e, O4O7O

Tet./fax: +3S (044) 428_70_1.6

E-mail: erutrading@eru.com.ua

www.eru.com.ua

Defendant: State Enterprise National power Company
Ukrenergo

address: 25 S. petliury Street, Kyiv, Ukraine, 01032

Tet.: +38 (044) 238_30_15

Fax: +38 (044) 238_32_64

E-mail:

www. u kre nerqo.energv.Rov. ua

LETTER OF COMPTAINT

regarding the allocation of transmission capacity of ukrainian cross-border power networks
ERU TRADING PRIVATE ENTERPRISE (hereinafter referred to as ERU TRADTNG) appeats to the Energycommunity secretariat in connection with non-compliance of the state Enterprise National poryer
company Ukrenergo (hereinafter referred to as the Defendant or Npc Ukrenergo) with provisionr of



the Energy community Treaty and violation of the national legislation on accesspower transmission capacity of Ukraine.

EIgT'
NERdEOU:EOFl,ruM

to cross,border

NPC Ukrenergo' in accordance with the consolidated list of natural monopoliesr, is a monopoly inelectricity transmission via the main and interstate electricity networks of Ukraine (hereinafterreferred to as the United Power Grid's networks of Ukraine) and as such abuses the monopoly(dominant) position on the market of access to the main and interstate erectricity netw.rks ofUkraine by preventing ERU TRADING's access to this market and restricting the competition.
Circumstances of the case:

ERU TRADING is a member of the wholesale Electricity Market of Ukraine and has a ricense frc,m theNational Energy and utilities Regulatory commission (hereinafter referred to as the NEUFC) forsuppry of erectricity under unregurated tariff dd. 16 Feb. 20L5 no. AE575g19.
In the course of 2oL5' ERU TRADING was taking all reasonable measures for transit of electricity viathe main and interstate power grids across Ukraine arong the foilowing routes:

- power system of Hungary -> power system of Slovakia and/or Romania
- power system of srovakia -> power system of Hungary and/or Romania
- power system of Ro ania -> power system of srovakia and/or Hungary.

Thus' to ensure the timely fulfilment of procedures for arrangement of transit erectricity suppries, inaccordance with the applicable rules and regulations, gnu rnaotruG executed all the nec€ssarycontracts and documents, including the following:

- concluded foreign economic contracts with ENERGY FTNANcTNG TEAM (switzerrand) Ari dd.27'04'201'5 no' 1'/1'oo' (copy attached) and GEN-|, trgovanje in prodaja elektritne energije, c.o.o.(sfovenia) dd' 24'04'20l-5 no' 1'/Loo8 (copy attached), and had them approved by Npc Ukrerergo(in the part of technical performance, copy attached). The subject of these contracts is the provisionof services to ensure transit supplies of electricity via the electrical networks of the south-wer;ternpart of the United Power Grid of Ukraine (Burshtynska Tpp power island, hereinafter referred .:o 
asBuTPP power island);

- concluded agreement with NPC Ukrenergo dd. 26.06.2015 no. ot/171t-1,5(copy attached)on provision of dispatching and electricity transmission services via the main and interstate erectricitylines of Burshtynska TPP power island and had it agreed with NET,JTRC (Letter dated 14.07.20j-5 no.688/ 17 4 / 6t-L5, copy attached);

- concluded agreement with state Enterprise Energoryno k dd. 17.07.20j.5 no. 1.1.4g2/oi forthe sale and purchase of electricity needed to compensrt" ro,. technological power losses that o:curduring the electricity transportation via the main and interstate electricity lines of BuTpp powerisland and had it agreed with NpC Ukrenergo (copy attached).

However' due to NPC ukrenergo's abuse of its monopoly (dominant) position rndprevention of ERU TRADING's use of the transmission capacity of interstate erectricity network; ofUkraine, electricity transit operations are not performed by the company.

' http ://www.a mc. gov.u a/a mku/doccatalog/docu ment?id=97650&



#t3"*rt
In the course of concluding the above mentioned contracts/agreements and their approvrll, NpcUkrenergo with its letter dd' 07.05.2015 no. o2-2/02-2-4-2/s2og (copy attached) notifie d ERU., I rvctt ts u cntJTRADING that one of the requirements for electricity transit under ERU TRADING contracts isavailabiliW of approval from thp Minictnr nr Eno,-., --r .^_r ,_j.-^r- ,,

Despite the absence of any legal reasons for such requirements from Npc Ukrenergo, ERU TRADINGwith its letter dd' 1'6'07 '20t5 no' 1-/01-1-153 (copy attached) addressed the Ministry requestirrg it toapprove the use of interstate electricity transmission networks of Ukraine for transit of electricity inAueust 2015 (ref' no. 32/4ror). As of 27.08.2015, the answer has not been received.

Reference information :

The Ministry is not outhorized to allocate the occess to the transmission capocity of interstotenetworks' ln oddition, the opprovol of the Ministry hos lost its relevonce as Npc lJkrenergo hts put
forword new requirements as described betow.

Taking into account the fact that the actual pre-conditions for transit of electricity via the networksof BuTPP power island were met by ERU TRADING and that the legislation does not establish anyrequirements for any additional permits either from the Ministry or from any other authoritie s, thecompany addressed NPC Ukrenergo asking it to accept the schedules of transit operations b1 ERUTRAD|NG' The schedules were submitted on 2t-2g July 2015 (letters from ERU TRADTNG datedt7 '07 '201-5 no' t/01'-1'160, dated 20.o7.2ots no. t/or-rt6i., dated 21,.07.2ots no. r/01,-Lt74, cated22'O7 '2075 no. 1'/Ot-1'r75, dated 2g.07.20t5 no. 1,/o1.-1.L79, dated 27.07.20t5 no. 1./ot-11.g7, c opiesattached). None ofthem was accepted for execution.

Instead' in response to the submitted schedules of transit operations, ERU TRADING received llttersdated 23'07'2015 no. 02-2/02-2-1'-2/8454 and dated 04.08.2015 no. 02/2-02/2-1,-2/8880 lcopyattached) in which NPC Ukrenergo actually refused to fulfil the submitted schedules justifyinl3 thisby saying thot: "As of todoy, the use of free tronsmission copocity of interstate electricity netwo;ks ofukroine for electricity tronsit is determined in occordonce with the existing procedure of EtectronicAuctions for Allocotion of Transmission copacity of tnterstqte Etectricity Networks approved byResolution of NEURC no' L76 on 12.02'20L5 (heretnofter referred to os the Auction procedure,t anddecisions from the Minutes of meeting dedicoted to ensuring electricity export and tronsit vioelectricity lines of Burshtynsko TPP power island dated L7.06.2014 (hereinofter referred to o.; theMinutes of meeting)' NPC tJkrenergo addressed the Ministry of Energy ond coal Industry of lJkraineasking for its explanation/clarificotion of decisions contained in the Minutes of meeting an4 thepossibility of using free transmission capacity of interstote electricity networks for transit suppliesof electricity by ail interested suppliers,

3 ?rqo

Thus' NPC Ukrenergo refused to fulfil ERU TRADING's schedules for electricity transit referrirg tothe decisions of the Minutes of meeting and did not even send these Minutes for consideration

' Paragraph 2 of Npc Ukrenergo's retter dd. 07.0s.201.5 no.o2-2/o2-2-4-2/s2og3 Paragraph 2-3 0f Npc Ukrenergo's retter dd. 23.o7.20!5 no. o2-2/02-2-t-2/g454.

Itoas
I Sametime' no justifications for that were provided. Not any rule or regulation establishes the abovementioned requirement of the Defendant to ERU TRADTNG or any other electricity market plryer.
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(the letters do not contain ony ottochments, the document is not o public one, is not t legalregulotion).

Therefore, as of today, according to NPC Ukrenergo's letter dated 07.05.2015 no. 02-2lo2.z-4_215209' ERU TRADING must obtain approval from the Ministry of Energy and coal Industry of gkraine
and yet has to wait for a response from the Ministry of tneigy and coal Industry of Ukraine to NpcUkrenergo as the ratter furfirs the decisions of the Minutes of meeting.

ERU TRADING received a copy of the above Minutes (copy attached) for consideration. Interer;tingly,according to paragraph2 of the regulatory part: "lJkrinterenergo is instructed to perform trcnsit ofelectricity ... ,'

As is know' Ukrinterenergo is a company that is part of coal and industrial complex managed by theMinistry of Energy and coal Industry of Ukraine, and of course, the Ministry has the authority toprovide instructions' However, even in these Minutes of meeting not any restrictiorrs areestablished according to which transit must be performed exclusively by Ukrinterenergo.

At the same time, neither the general national legislation nor the regulation on the Ministry ofEnergy and coal Industry of Ukraine approved by presidential Decree on 6 April 20j.j. und3r no.382/201'1' authorize the Ministry of Energy and coal Industry to make exclusive adminislrativedecisions concerning the regulated access to the United power Grid of Ukraine and esp:ciallyconcerning provision of such access only to one b tsiness entity.

In fact' NPC Ukrenergo admitted only one company, Ukrinterenergo, to the use of the mair andinterstate electricity networks in the territory of Ukraine for electricity transit. we know that thereare other members of the wholesale Electricity Market that faced similar problem.

Reference information:

ERU TRADING, guided by the Low of lJkraine "on informotion", for the purpose of comprehe,nsivestudy of the raised issue, sent o letter to NPC lJkrenergo doted 16.07.20Ls no. L/0L-1_159 oskinu it toprovide onswers to the foltowing questions:

Ukretrergo
r eleclricity
in the form

2' what companies ore actually using free tronsmission capocity of interstote etectricitynetworks for tronsit in the course of 2015? with m-onthly breokdown. ln whot omounts?3' what companies have the opproval of the Ministry of Energy ond cool tndustry?When such opprovols were issued?
As of 27.08.20J.5, the dnswer hos not been received.

we believe that NPC Ukrenergo and the Ministry do not adhere to the provisions of the Energycommunity Treaty and the national legislation on access to cross-border power transmission cap lcityof Ukraine' Neither the Procedure of Auctions to which the Defendant refers in its letter dd.23'07 '2ot5 no' o2-21o2-2-t-218454, nor the Minutes of meeting of the Ministry of Energy and coalIndustry, or any other legal document contains any restrictions on access to the use of interstateelectricity networks of Ukraine. The Defendant, without any objectively justified reasons, limits thecompetitiveness of business entities and creates obstacres.
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L) Paragraph 1 of Article 30 of the Law of Ukraine "on Electric power Industry,,(hereinafter rr:ferredto as the Law) provides that: "Access to transmission capacity of interstate electricity netwrrrks to
u ho are

Ukraine, who have a license for electricity supplyand have no overdue debt for electricity purchased on the wholesale Etectricity Market ofUkraine".

In turn' paragraphs 7 and 8 of Article 30 of the Law of Ukraine "on Electric power Industry,,stipulatethat: "Allocation of free transmission capacity of interstate erectricity networks shall be mirde bythe enterprise that performs centralized dispatch control of the United power Grid of Ukrairre andtransmission of electricity via the main and interstate electricity networks a..ndjlglqlhelc! tronic
,ed bv

based

ission

:ilities

Extensive analysis of Article 30 of the Law believe that the Law stipulater; thatof of be carried out thr.oughauction, except as provided bv law. The provis ions of the Law do not set any restrictions on transit.
NPC Ukrenergo has to allocate the transmission capacity of interstate electricity networ1:s forelectricity transit through electronic auctions as is done in all European countries, and not todemand approvals of the Ministry and certainly not to give refusals to market particilrantsreferring to the Minutes of meeting.

2) According to Article 2 of the Protocol on Ukraine's accession to the Energy community Treaty,Ukraine has made a commitment, before 1- January 2o!2, to liberalize the market for allocatiDn ofinterstate transmission capacity of Ukraine.

sub-cfause 2 of paragraph 2, Section Vl Final and Transitional provisions of the Law of Ukraine ,,on
Principles of Functioning of the Electricity Market of Ukraine" determines that NEURC, within sixoerermtnes that NEURC, within six

ff:.,::,:"fl.:1"^.oi:: :lj-::jl.:.:1.or:h. Law, must deverop and approve lhelrocecse of
orks

Leital

the

the
lcedbv 1 December 2014,

In order to implement the above-mentioned provisions of the Law, NEURC approved a decree ,,on
approval of the Procedure of Electronic Auctions for allocation of transmission capacity of interstateelectricity networks'" However, even a superficial analysis of this regulatory document gives reesonto say about the lack of provisions regulating the issues associated with electricity transit.

gives reasons to

of
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The question of "special regime" to obtain permission to use the interstate transmission capacity forelectricity transit has already been considered by the Energy community secretariat, Thu:, in itsopen fetter Ecs-L/t2 (attached) as part of dispute settlemeni procedure under the case conr:erningUkraine for its failure to adhere to provisions of the Energy community Treaty, the EnergyCommunity Secretariat pointed out the following:

"ln accordance with Article L, Regulation (Ec) 1228/2oog aims to establish rules for fair distr butionof the available transmission capacity of power lines between national transmission systems. Article2 of the above Regulation defines interconnection power line as ,,the power line which cror;ses or'rrrv.r Lt v.rJgJ ul

:::::'l:'.::j:ll !"1:":l Member states and links together their nationat transmission system.,,
an

u
lrsston

of di;ferent
tween

lion of
atic,n (EC)

As for the practice of issuance of permits by the Ministry, the Energy community Secr*tariatconcluded that "exclusive administrative decisions of the Ministry discord with the princicle ofregulated access to the electricity transmission network contained in Articles 20(1) and 23(2 (a) otDirective 2003,54/ EC."

According to paragraph 2 of Article 3 of the Law on Ukraine ,,on protection of Eco romiccompetition", "lf an international treaty ratified by the Verkhovna Rada of Ukraine establishes rulesother than those contained in this Law, the rules of the international treaty shall apply.,,

Actions of NPC Ukrenergo and the Ministry of Energy and coal Industry of Ukraine for sole allo<:ationof interstate transmission capacity for electricity transit discord with the provisions of the Errergycommunity Treaty, Directive 2oo3/54/Ec, the position of the Energy community secretariat an<l leadto restriction of the competition.

Article 5 of the Law of Ukraine "on Electric Power Industry" establishes that ,,the stote poticy jn theelectric power sector is bosed on the principle of focititotion of competitive relotions on the etectricitymorket."

According to paragraph2'7 of Regulation by NEURC no. L52 dd. 11.10.19g6, "on approval of termsand rules of ef ectricity transmission via the main and interstate electricity networks, ,,The Licensee inany form shall not abuse its dominont/monopoly position, as defined by the Low of IJkroine ,,on
Protection of Economic Competition,, qnd other legol octs,,.

Taking into account the stated above and being guided by the provisions of the Energy commrrnityTreaty and the Law of Ukraine ,'On Electric power Industry,,,

In

1.

2.

I HEREBY KINDLY SOLICIT:

To accept this Letter of Complaint for consideration.
To explore Ukraine's fulfilment of its commitments under the Energy community Treatyconcerning the access to cross_border transmission capacities.

3' within the appropriate competence, to take measures for Npc Ukrenergo to stop illegalactions
expressed in prevention of ERU TRADING's use of the main and interstate electricity networlrs ofUkraine for transit of electricity.
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Attachments:

1" A copyof contract with ENERGY FlNANctNc rEAM (switzerland) AG dd. 27.o4.2otsno. 1/1006(on 31 sheets, 1 copy)
2.

3.

4.

5.

6.

7.

B.

9.

10.

11..

1.2.

13.

L4.
15.

L6.

CEO of ERU TRADING

A.M. Favorov

A copy of contract with GEN-1, trgovanje in prodaja elektridne energije, d.o.o. (slover ia) dd.24.04.2015 no. 1/1009 (on 32 sheets, l copy)
A copy of contract with NPC Ukrenergo dd.26.06.20.1-5 no. oL/t7rt-1,5 (on l2sheets, 1 copy)
A copy of NEURC's letter dd. t4.07.201,s no. 6g8/174/61.-ts (on L2sheets, 1 copy)
A copy of NPC Ukrenergo's letter dd. 07.05.2015 no. o2-2/02-z-4-z/s2og (on 2 sheets, 1 c,py)
A copy of ERU TRADTNG's letter dd, 1,6.07.201,5 no. t/or-t[53 (on 2 sheets, 1 copy)
A copy of ERU TRADTNG's letter dd. t7.07.201.s no. t/oL-11,60 (on 2 sheets, 1 copy)
A copy of ERU TRADTNG's letter dd. 20.07.2015 no. L/ot-1r61 (on 2 sheets, 1 copy)
A copy of ERU TRADTNG's letter dd. 21.07.zots no. L/oL-Lr74 (on2 sheets, 1 copy)
A copy of ERU TRADTNG's letter dd. 22.07.2ors no. L/01,-Lr75 (on 2 sheets, 1 copy)
A copy of ERU TRADTNG's letter dd. 2g.07.201.s no. r/01.-tt79 (on 4 sheets, 1 copy)
A copy of ERU TRADTNG's letter dd. 27.o7.2o1.s no. t/ot-11,87 (on 2 sheets, 1 copy)
A copy of NPC Ukrenergo's letter dd. 23.07.201,5 no.02-2/02-2-t-2/g454(on L sheet, 1 cotrry)
A copy of NPC Ukrenergo's letter dd. 04.08.2015 no. o2/2-o2/2-L-2/8g80(on 1, sheet, 1 colry)A copy of the Minutes of meeting dedicated to ensuring electricity export and tranr;it viaelectricity networks of Burshtynska TPP Power lsland dd. 17.06.2014(on 2 sheets, L copy)
A copy of ERU TRADTNG's letter dd. 1.6.07.201.s no. r/ot-1,1,59 (on 2 sheets, 1 copy).

27 August 20L5

Contact person: Sergiy Onyshchuk, +3g O5O 347 20gO,
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Vienna, 24 May 2017 
UA/MIN/jko/10/24-05-2017 

 
Subject: Opening letter in Case ECS-8/15 
 
 
 
 
Excellency, 
 
Please find attached the opening letter in reference to Case ECS-8/15. 
Please accept, Excellency, the expression of my highest considerations. 
 
 
 
 
Yours sincerely, 
 
 
 
 
Janez Kopač 
Director 
 
 
 
 
 
 
 
H.E. MR. IHOR NASALYK  
MINISTER OF ENERGY AND COAL INDUSTRY OF UKRAINE 
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Opening Letter 
in Case ECS-8/15 

 

By the present Opening Letter, the Energy Community Secretariat (hereinafter: “the Secretariat”) 
initiates dispute settlement proceedings against Ukraine 1 for non-compliance with the Treaty 
establishing the Energy Community (hereinafter: “the Treaty”), and in particular with Articles 7 and 
41 of the Treaty, Articles 1, 2(1), 16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 
of the Congestion Management Guidelines and Articles 3(1), 12(f), 32(1) and 37(1)a) of Directive 
2009/72/EC.  

As stipulated in the Rules of Procedure for Dispute Settlement under the Treaty (hereinafter: “the 
Dispute Settlement Procedures”),2 the Secretariat may initiate a preliminary procedure against a 
Party before seeking a decision from the Ministerial Council under Article 91 of the Treaty. According 
to Article 13 of these Rules, such a procedure is initiated by way of an Opening Letter. 

The present case was initiated by a complaint of a private body under Article 90(2) of the Treaty. 
Part of the information used for the purpose of this Opening Letter was submitted to the Secretariat 
by the complainant. Ukraine is particularly invited to express itself on the validity of this information. 

 

I. Factual background 

1. The electricity sector in Ukraine 

The electricity market of Ukraine is organized according to a single buyer model (the wholesale 
electricity market of Ukraine: “the WEM”) on the basis of the Electricity Sector Law of 1998.3 The 
WEM is based on an agreement between the participants of the wholesale electricity market of 
Ukraine (“the WEM Agreement”) and the conditions and requirements of the WEM Rules.4 The 
Agreement and its amendments have been approved by the National Electricity Regulatory 
Commission NERC as well as by the Antimonopoly Committee of Ukraine. There are no direct 
bilateral contracts between generators/suppliers and consumers, and there is no functioning 
balancing market or market for ancillary services. They are an integral part of the WEM Agreement. 
The same goes for the WEM Rules which define the mechanism of functioning of the WEM, the 
procedure of load allocation between generating units, the procedure of setting the electricity 
generation price and the electricity wholesale market price.5  
 

                                                        
 
2 Consolidated Rules of Procedure for Dispute Settlement under the Treaty, as adopted by PA/2015/04/MC-EnC of 16 October 2015. 
3 Law of Ukraine ‘On electricity’ No. 575/97-ВР, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the last amendments 
and additions from 16.07.2015.  
4 Rules on the Wholesale Electricity Market of Ukraine as Annex 2 from 2015 to the Agreement between members to the Wholesale 
Electricity Market of Ukraine, 15.11.1996 as amended last time on 17.02.2012. 
5 Article 15 of Electricity Sector Law of 1998. 
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All participants of WEM must sign the WEM Agreement with the administrator of the market, the 
State owned enterprise Energorynok, as a precondition for obtaining the status of a member to the 
WEM. The WEM Agreement defines the conditions of engaging in energy activities as well as the 
rights and obligations of WEM participants towards the WEM. The WEM is the exclusive wholesale 
market place in Ukraine, any other wholesale trade in electricity is prohibited.6 
 
Energorynok purchases all the electricity produced by the generators or imported for sale in Ukraine, 
except for the electricity used by generators for their own needs, electricity produced by CHPs and 
supplied to consumers on their territory, and electricity produced in small power units.7 Energorynok 
also sells electricity for export to the winners of auctions for access to cross-border transmission 
capacity organized by the transmission system operator Ukrenergo, under prices regulated by 
NERC. 
 
The Ministry ensures the long-term and medium-term planning of the WEM through elaboration and 
update of a projected balance of electricity of the Integrated Power System of Ukraine,8 pursuant to 
an Order of the Ministry of 2016 approving the procedure for preparing the annual and monthly 
balance of electricity.9 This Order defines the imbalance of electricity as the difference between the 
volume of production and import of electricity on the one hand, and consumption and export of 
electricity on the other. It further stipulates that if the proposals by the generation companies do not 
lead to a balance of production and consumption, no later than 25 October of the year preceding the 
settlement, the Ministry shall decide on balancing generation with demand of electricity, based on a 
draft electricity balance from the transmission system operator Ukrenergo. This balance may be 
done via: 

 increase/decrease of generation from nuclear power plants (if technical possible), 
 increase/decrease of generation from thermal power plants(if technical possible), 
 increase/decrease of export, 
 organize import, 
 limitation the volume of electricity consumption by energy suppliers. 

Ukrenergo owns and operates the high voltage network including cross-border interconnection lines. 
The power system of Ukraine is interconnected as a part of the Integrated Power System in 
synchronous parallel mode with the Unified Power System of the Russian Federation, Belarus and 
Moldova. Ukrenergo operates export transmission capacities primarily with Russia (3000 MW), 
Moldova (700 MW) and Belarus (900 MW).10 A smaller part of the Ukrainian power system is linked 
with the synchronized European ENTSO-E network through the isolated Burshtyn island in western 
Ukraine which disposes of an installed generation capacity of 1950 MW. 11  After internal 
                                                        
6 Subparagraph 15 of paragraph 4 of Title VI of the Electricity Market Law of 2013 amends the Article 15 of the Electricity Sector Law1998. 
7 There are a number of exceptions as to the sale of electricity on wholesale electricity market, introduced by changes of the Electricity 
Sector Law as well as Cabinet of Minister’s decrees. 
8 Para.4.5 of Regulation of the Ministry, approved by Decree of the President of Ukraine No382/2011, dated 06.04.2011. 
9 Order of the Ministry, “On approval of the preparation procedure of annual and monthly forecast balance of electricity of IPS of Ukraine”, 
No.521, dated 26.08.2016. 
10Annual Report of NEURC for 2015 (table 2.2.3.)  
 http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf (23.05.2017) 
11 Burshtyn power plant (2351 MW), Kaluska Combined Heat and Power plant (200 MW) and Tereblya-Rikska hydroelectric power plant 
(27 MW) are the generation plants installed in this area. 

http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf
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consumption, the Burshtyn island’s export capacity ranges between 500 MW and 650 MW (550 MW 
in summer).12 The NTC values for the interconnection capacity of Burtshtyn island are Ukraine – 
Hungary: 800 MW; Ukraine – Slovakia: 400 MW and Ukraine – Romania: 400 MW. However, out of 
approx.1600MW of the total interconnectors’ capacities only around 550 MW are used for export.  

 
Hence, in Ukraine cross-border capacity is used for export to European Union Member States only 
in the amount of electricity available for export; i.e. electricity produced locally in the Burshtyn island 
after satisfying the demand of the domestic customers located in that territory. 

 
As detailed in the in the Reasoned Opinion in Case ECS-1/1213 in the period 2011-2017 there was 
more demand for interconnection capacity than was actually put on auction, and only a small part of 
the total interconnectors’ capacity was auctioned because the auctioning was always linked with the 
available electricity for export. 

 
In relation to the interconnection with Moldova, the situation is different. The two electricity systems 
operate synchronously, the interconnection lines are also not congested and the interconnection 
capacity between the two countries is sufficient for an increased cross-border trade. Those 
interconnectors are also used for export of electricity to Moldova, as detailed in the Reasoned 
Opinion14 in Case ECS-1/12. 
 

2. Legal framework governing allocation of cross-border capacity in Ukraine 

a. Primary legal framework 

Before the adoption of the Electricity Market Law15 of 2013, the Electricity Sector Law of 199816 was 
governing the allocation procedure and was providing a legal basis for adoption of Auction Rules by 
NERC.  

 
Article 10 of the Electricity Market Law governs the allocation of cross-border capacity. The Electricity 
Market Law entered into force on 1 January 2014,17 with the exception of the provisions related to 
the introduction of a new electricity market model which was expected to enter into force only on 1 
July 2017. Extensive and detailed provisions are governing the transitional period between the entry 
into force of the Law in January 2014 and the expected start of functioning of a new electricity market 
model in July 2017. Accordingly, Article 10 of the Electricity Market Law governing the cross-border 
allocations of capacity was to come into force also only on 1 July 2017, when the new market model 
is supposed to be effective. 

 

                                                        
12 http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf (23/05/2017) 
13 Reasoned Opinion in Case ECS-1/12, pp.5-6. 
14 Reasoned Opinion in Case ECS-1/12, p.6. 
15 Law of Ukraine No. 663-VII ‘On the principles of the functioning electricity market in Ukraine’  as from 24.10.2013. 
16 Law of Ukraine ‘On electricity’ No. 575/97-ВР, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the last amendments 
and additions from 16.07.2015. 
17 According to Section VI – Final and transitional provisions – the Law comes into force on the first day of the month following the month 
of publication, and the first publication was in "The Voice of Ukraine" on 07.12.2013. 

http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf
http://zakon5.rada.gov.ua/laws/show/663-18/paran1118#n1118


 

 5 

During the transitional period, in which both the Electricity Sector Law of 1998 and the Electricity 
Market Law of 2013 continue to exist in parallel, Article 30 of the Electricity Sector Law of 1998, as 
amended by the Electricity Market Law18  governs allocation procedures. Those changes to Article 
30 of the Electricity Sector Law entered into force on 1 December 2014 and were to be applied until  
1 July 2017, provided that the new electricity market model is introduced by then. 

 
By now, however, the Electricity Market Law of 2013 has not been implemented, the precondition 
for the amendments to Article 30 of the Electricity Sector Law of 1998 to enter into force, has not 
been performed. As a consequence, Article 30 of the Electricity Law of 1998 as amended by the 
Electricity Market Law of 2013 is still applicable today.. 

 
In the last couple of years, in parallel to the delayed implementation of the Electricity Market Law 
2013, a new Electricity Market Law transposing the Third Energy Package19 was drafted by a 
Working Group set up within the Ministry of Energy and Coal Industry (hereinafter: ”the Ministry”). 
However, the new Law has been voted in second reading by the Ukrainian Parliament on 13 April 
2017.20 At the moment, the parliamentary procedure for adoption has not been finalized. The new 
Law has not been signed by the President of Ukraine yet, and has not been published in Official 
Journal, i.e. it has not entered into force. In any event, even after entry into force of the new Electricity 
Market Law, its new provisions related the allocation of interconnector capacity, together with a new 
market model, will only take effect from July 2019 onwards.21 Until then, the transitional provision 
governing the allocation of cross-border capacities (Section VII of the Law), still stipulates (as do the 
currently applicable Articles 30 and 15 of the Electricity Sector Law of 1998) that volumes of 
electricity required for export and/or import shall be purchased and/or sold at Energorynok at prices 
determined by the WEM Rules.   
Pursuant to Article 30 of the Electricity Law 1998, as amended by the Electricity Market Law of 2013, 
an electricity supplier wishing to export electricity must purchase the required volume on the WEM 
of Ukraine under WEM prices, established by the WEM Rules and approved by NERC. The same 
article also stipulates that in order to export (or import) electricity, the energy undertaking in question 
also needs a license for electricity supply and may not have any outstanding debts for electricity 
purchased at the WEM.  
 
According to this Article 30, the transmission of electricity intended for export is based on a contract 
concluded with Ukrenergo. The contracts on capacity rights for interconnection capacity are awarded 
by way of auctions. After the auction has taken place, Ukrenergo enters into an agreement on the 
access to the cross-border transmission capacity for export of electricity with the winner of the 
auction. The terms and conditions of these contracts are be approved by NERC.  

 
As regards the procedure for import of electricity, according to Article 15 of the Electricity Sector Law 
of 1998 as amended by the Electricity Market Law of 2013 and the WEM Rules, all imported 
electricity is to be sold to Energorynok at prices defined by NERC. 

                                                        
18 Paragraph 30 of the Title VI ‘Final and transitional provisions’ of the Law of Ukraine № 663-VII ‘On the principles of the functioning 
electricity market in Ukraine’  as from 24.10.2013. 
19 The deadline for transposing the Third Energy Package expired on 1 January 2015. 
20 Law of Ukraine No.4493: ‘On electricity market’, adopted on 13 April 2017 by Verkhovna Rada. 
21 See Final and transitional provisions in Law No.4493. 

http://zakon5.rada.gov.ua/laws/show/663-18/paran1118#n1118
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Neither the Electricity Sector Law of 1998 nor the Electricity Market Law of 2013 define the term 
transit of electricity, or govern the procedure for allocation of cross-border capacity for the purpose 
of transit.   

b. Secondary legal framework 

The allocation of cross-border capacity for export at all interconnectors in the Burshtyn island as well 
as with Moldova and Belarus is performed through auctions according to Auction Rules adopted by 
NERC. Based on the Electricity Sector Law, until December 2012, the auctions were held according 
to the Auction Rules adopted in 2009.22 Afterwards, Auction Rules adopted by NERC in December 
201223 have been applied. Under those Rules, the interconnectors’ capacity was sold at a price 
regardless of whether congestion occurs.24 
 
The Auction Rules from 2012 were amended several times before being replaced by the Auction 
Rules from February 2015.25 On 28 March 2017, the successor of NERC, the National Commission 
for State Energy and Public Utilities Regulation (NEURC) amended the Auction Rules of 2015. The 
Auction Rules of 2017 amending the Auction Rules of 2015 have been adopted on the basis of 
Article 30 of the Electricity Sector Law of 1998 as amended by Electricity Market Law from 2013, 
and they entered into force on 12 May 2017.26.  

 
The Auction Rules of 2017 define the procedure for organizing and performing electronic auctions 
on access to cross-border capacity of electricity networks for export and/or import of electricity.27 
The auction office, which is defined as “enterprise providing centralized dispatching control over 
Interconnected Power System of Ukraine”, i.e. Ukrenergo, is responsible for organization and 
holding the electronic auctions.28 Yearly, monthly and daily explicit auctions are to be organized.29 
In case of no congestion, the capacity is allocated free of charge, whereas in case of congestion, 
the marginal price is equal to the minimum bid price satisfied of all bids. 30  

 
Those rules– as the previous ones - are closely linked with and depend on the electricity market 
model currently in place in Ukraine as explained above, and as defined in the Electricity Sector Law 
of 1998 still applied to date. Only energy suppliers are allowed to participate in auctions, and in order 
                                                        
22 Decree on approval of the Procedure of Auctions Relating to the Access to the Transmitting Capacity of Ukraine’s International Power 
Grids for the Purpose of Electric Power Export adopted by National Power Industry Regulatory Committee of Ukraine, No.1207, 22 October 
2009 (hereinafter, Auction Rules from 2009). 
23 Resolution on approval of the Procedure of holding auctions for access to the cross border capacity of cross border electric networks 
of Ukraine for export of electric energy No.1450, 8 November 2012, that became effective on 17 November 2012 after being registered in 
the Ministry of Justice and being published on the official website (hereinafter, Auction Rules of 2012). 
24 Article 1(2) Auction Rules of 2012. 
25 NEURC, "On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines" No. 176 dated 
12.02.2015. 
26 ANNEX 14: NEURC ‘On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines’ No. 426 
dated 28.03.2017. The Rules were published on 11 May 2017 in the ‘Governmental Courier’ (“Урядовий кур'єр”) and entered into force 
on 12 May 2017 (next day after publication). The text of the 2017 Auction Rules was made available to the public on the NEURC’s website 
starting from 31.03.2017, awaiting publication in the ‘Governmental Courier’ to enter into force. 
27 Article 1.1 Auction Rules of 2017. 
28 Article 2 Auction Rules of 2017. 
29 Article 4 Auction Rules of 2017. 
30 Article 10.1 Auction Rules of 2017. 
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to participate they have to acquire the status of allocation participant. 31 Ukrenergo, verifies if the 
supplier has the status of WEM participant and whether it has open debts for electricity bought from 
the WEM.32  Participating in the auctions also depends on the provision of a warranty deposit.33  
which takes the form of a bank guarantee 34  and/or a fee defined as “funds, paid by auction 
participants in yearly, monthly and/or daily auctions and which in case of non-fulfillment of the 
obligations by the auction participant become ownership of the auction office as a fine.”35 Approved 
allocation participants are not allowed to take part in auctions in case they have financial obligations 
towards the auction office, or existing debts for electricity purchased at the WEM of Ukraine, or in 
case if the status of WEM member of the participant has been canceled.36 In case the allocation 
participant has not made any bid in any auction during a period of a year from the date of registration, 
its registration as allocation participant is withdrawn.37   

 
If the applicant has been successful with its bids in the auctions, and has been allocated certain 
cross-border capacity on the yearly or monthly auctions, it can lose that capacity in case it has a 
debt towards the auction office or if it loses its status as WEM participant.38 The participant also loses 
the allocated capacity if it does not submit its daily hourly schedule.39 Use of allocated capacity is 
made by submitting daily hourly schedules for export of electricity to the auction office, and are 
subject to its approval.40 The costs paid for the unused capacity, which have not been approved by 
the submission of daily hourly schedules of electricity export/import are not returned to the 
participant.41 Moreover, in case a participant has been allocated capacity in a yearly auction, and 
during one month uses the allocated capacity for less than 70% of the booked capacity, it loses its 
right of access to the cross-border capacity of electricity network that it has obtained for the rest of 
the year, and the lost capacity is allocated at monthly and daily auctions.42 Finally, in case the 
successful auction participant does not pay for the allocated cross-border capacity allocated, that 
participant also loses the allocated capacity, and the costs of its bank guarantee or fee are paid as 
a fine amounting to 100 minimal wages as described above. 43  
The Auction Rules of 2015 provide also for the possibility for successful participants to the auctions 
to transfer the acquired capacity to another allocation participant, provided that they have informed 
and registered the transfer with the auction office.44 In case of technical problems with the electronic 

                                                        
31 Article 5 Auction Rules of 2017. 
32 Article 2.2 Auction Rules of 2017. 
33 Article 6 Auction Rules of 2017. 
34 Defined as “type of ensuring fulfillment of obligations where the bank undertakes the cash obligations towards the auction office in case 
the auction participant does not fulfill in full or partially its obligations,” The guarantee is to be provided no later than 13:00 Kyiv time on 
the day preceding the date of the gate opening of the yearly and/or monthly and/or daily auction. 
35 Article 1.2 Auction Rules of 2017, emphasis added. The fee is due no later than the day preceding the day of the gate opening of 
respective yearly and/or monthly and/or daily auction. The fee and/or the bank guarantee shall consist of an amount that exceeds or is 
equal to 100 (one hundred) minimal wages as defined in the applicable legislation of Ukraine on the date prior of the date of the opening 
of bids for the respective auction.35 The minimal wage in Ukraine for the year of 2017 is 3 200 UAH per month (or 19.34 UAH per hour),35 
which amounts to 111, 49 EUR.35 This means that the fee and/or bank guarantee is not less than approx. 11.000 EUR for the participation 
in annual, monthly or even daily auctions.  
36 Article 6.11 Auction Rules of 2017. 
37 Article 5.11 Auction Rules of 2017. 
38 Article 6.12 Auction Rules of 2017. 
39 Article 12.4 and 12.8 Auction Rules of 2017. 
40 Article 12.2 Auction Rules of 2017. 
41 Article 12.8 Auction Rules 2017. 
42 Article 12.9 Auction Rules of 2017.  
43 Article 17.2 Auction Rules of 2015. 
44 Article 13 Auction Rules of 2017 
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platform, a fallback mode is applied, which means auctions are to be performed via e-mail and fax.45 
However, until now the fallback mode was the default solution as electronic auction were not taking 
place. On 23 May 2017, first electronic auctions were performed by Ukrenergo.46 
 
The Auction Rules of 2017, as also the previous rules, do not define or govern transit and allocation 
of cross-border capacity for transit as a separate category.  
 

3. The complaint and relevant facts concerning allocation of interconnectors’ capacities 
for transit of electricity 

On 27 August 2015, the Energy Community Secretariat received a complaint submitted by Private 
Enterprise Energy Resources of Ukraine (ERU Trading) from Ukraine. 47  The complaint was 
registered under Case ECS-8/15.48 The complainant alleges non-compliance by Ukraine concerning 
the cross-border capacity allocation related to transit of electricity organized and performed by the 
Ukrainian transmission system operator, Ukrenergo. The complaint was supplemented by a letter 
submitted on 26.10.201549 and by a list of additional documents that will be referred to in the 
following paragraphs. 

In particular, the complainant alleges that Ukraine breaches Energy Community law by requiring 
approval from the Ministry of Energy and Coal Industry of applications for access to interconnectors 
for the purpose of transit of electricity, and thus treating transit of electricity differently than export. 
For export, as explained above, auctions for allocation of interconnectors’ capacity are held by the 
transmission system operator Ukrenergo in accordance with the Auction Rules of 2015 without any 
involvement of the Ministry. 

a. The right to perform transit of electricity 

Approval from the Ministry has only ever been granted to one State owned undertaking, State 
Foreign Trade Company Ukrinterenergo,50 at a meeting held in the Ministry, between NEURC, 
Ukrenergo, Energorynok and Ukrinternerego, dedicated to electricity export and transit via the 
Burshtyn island on 17.06.2014. Based on the minutes of the meeting,51 the Ministry entrusted the 
State owned company Ukrinterenergo with performing transit of electricity. By a letter to Ukrenergo,52 
the Ministry further entrusted Ukrenergo to ensure the performance of the full volumes of electricity 
transit through electricity lines of the Burshtyn Island under the current power supply contracts with 
foreign entities to which the electricity will be sold (which was a precondition for participation to 
                                                        
45 Article 11 Auction Rules of 2017. 
46 See, Ukrenergo website 
 https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews (23.05.2017). 
47 Letter of complaint submitted by Ukrenergo to the Secretariat, No. 1/01-1326, 27.08.2015. 
48 Acknowledgment of receipt submitted by the Secretariat to Ukrenergo, ECS-8/15/01-09-2015, 01.09.2015 per email. 
49 Letter submitted by Ukrenergo to the Secretariat, No. 1/01-1397, 26.10.2015. 
50 Ukrinternero was established in January 1993 with the purpose of ensuring, among the rest, that the interests of the state in foreign 
trade exchange are ensured. 
51 Copy of the Minutes of the meeting concerning electricity transport and transit via the transmission network in Burshtyn island, dated 
17.06.2014. 
52 Letter from the Ministry was sent to Ukrenergo, No.01/32-1577 as from 30.07.2014. 
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allocation of cross-border of capacity in 2014, under the Auction Rules of 2009 and later of 2012)53 
concluded by Ukrinterenergo. The period for which Ukrinterenergo was entrusted with performing 
transit was not clearly defined, and instead the minutes of the meeting contained that such 
entrustment would be “for period of settlement of issues on capacity allocation of electricity networks 
of Burshtyn Island for transit.” Ukrinterenergo declares providing electricity transit through the 
electricity network of Ukraine as well as performing export and/or import of electricity as its key 
commercial activity. 54  It was actually established to provide electricity transit through power 
transmission lines of Burshtyn Island and to ensure the maximum use of transit potential of Ukraine, 
resulting in the income and flow of foreign currency to the country and increasing contributions to 
the budget.55 

The complainant, ERU Trading, which had a license from NEURC for supply of electricity under 
unregulated tariff dated 16.2.201556 and is a member of the WEM of Ukraine, has applied for 
receiving cross-border capacity to be used for transit of electricity through Ukraine at several 
occasions in 2015. The applications submitted by the complainant concern transit along the following 
routes: 

- power system of Hungary => power system of Slovakia and/or Romania 
- power system of Slovakia => power system of Hungary and/or Romania 
- power system of Romania => power system of Slovakia and/or Hungary. 

When assessing the application for transit of electricity in May 2015, Ukrenergo checked and 
confirmed that the applicant has concluded contracts with: foreign economic entities (the subject of 
which was transit of electricity via the transmission network in the Burshtyn island in western 
Ukraine),57 with Ukrenergo58 - a contract that was approved by NEURC as a regulated contract for 
transmission - 59 and with Energorynok – for covering the losses of electricity.60 However, it noted 
that an undertaking could apply for interconnectors’ capacity for the purpose of transit only if it has 
approval from the Ministry.61  

                                                        
53 The Auction Rules of 2012 required that those contracts are coordinated and approved by Ukrenergo, including a very detailed 
assessment of the clauses of the contract, after which Ukrenergo demanded amendments to individual contracts. For details, see Opening 
Letter in Case ECS-1/12, p.4. 
54 See the website of Ukrinterenergo: http://www.uie.kiev.ua/?lang=2&change=232 (23.05.2017).  
55 See the website of Ukrinterenergo: http://www.uie.kiev.ua/en/main/work (23.05.2017). 
56 License No. AE575g19.  
57 Contracts with foreign companies for the export or import of electricity from or to Ukraine, with Energy Financing Team (Switzerland) 
AG57 and GEN-I, doo (Slovenia) [Contract between ERU Trading and GEN-I, dated 24.04.2015, No. 1/1008 is submitted as a reference]. 
The contracts have been approved by Ukrenergo in the technical part (the approval did not cover the commercial terms for buying/selling 
electricity): Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-4-2/5209, dated 07.05.2015. 
58 Contract between ERU Trading and Ukrenergo, No. 01/1711-15, dated 26.06.2015: on the provision of dispatching and electricity 
transmission services via the Burshtyn island, to execute the foreign economic contracts for transit with GEN-I doo and Energy Financing 
Team AG. The agreement was approved by NEURC as a regulated contract for transmission. 
59 NEURC letter, No. 688/174/61-15, date 14.07.2015. 
60 Contract between ERU Tradingand Energorynok, No. 11482/07, dated 17.07.2015 for the sale and purchase of electricity needed for 
compensation of technical losses occurring during the electricity transit via the Burshtyn island, which was agreed with Ukrenergo. 
61 Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-4-2/5209, dated 07.05.2015. 

http://www.uie.kiev.ua/?lang=2&change=232
http://www.uie.kiev.ua/en/main/work
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The Ministry, despite being addressed by the complainant in July 2015, 62  never issued such 
approval. In July 2015, Ukrenergo63 rejected all schedules for transit submitted on 17.07,64 20.07,65 
21.07,66 22.07,67 23.0768 and 27.07.69 Ukrenergo explained that according to the minutes of the 
meeting in June 2014 only Ukrinterenergo is entrusted with performing transit of electricity. In the 
absence of any exemption approved by the Ministry, only Ukrinternerego could use cross-border 
capacities for transit, as it has been entrusted with the right to transit by the Ministry.70  

In reply to a similar request for using interconnectors’ capacities for transit in August 2015, 71 
Ukrenergo changed its view as to the applicability rationae temporis of the capacity allocation rules. 
In contrast to its earlier views, not the Auction Rules of 201572 but those of 2012 were to be applied.73 
Import and transit of electricity through Ukraine, however, were not considered subject to the Auction 
Rules of 2012 by Ukrenergo, because those rules were only governing allocation of cross-border 
capacity for export of electricity. As legal basis for its actions, Ukrenergo referred to a letter from the 
Ministry from December 2012 in which the Ministry stipulated that the use of available transmission 
capacity of interconnectors for transit and import of electricity has to be determined by instructions 
of the Ministry.74  

b. Minutes of a meeting as a binding public act  

In September 2015,75 Kyiv Economic Court of Appeal decided a case of a trader concerning a refusal 
by Ukrenergo for transit of electricity. The refusal was also based on the minutes of the meeting in 
the Ministry of Energy and Coal Industry of Ukraine of 17.06.2014. In that judgment, the Kyiv 
Economic Court of Appeal ruled that the minutes of the meeting were not an administrative or legal 
act issued by the Ministry, but represented a report on the progress of the meeting. It lacked any 
binding force upon the undertakings signing it. Furthermore, the Court ruled that in the minutes of 
the meeting, there was no exclusive entrustment of Ukrinterenergo as the only undertaking in charge 
of performing transit of electricity via Ukraine. The Court finally decided that by refusing the 
schedules for transit, Ukrenergo violated the contract that it had signed with that company governing 
the provision of dispatching and electricity transmission services via the Burshtyn island, and 
concluded to execute foreign economic contracts for transit.  

                                                        
62 ERU Trading letter to the Ministry of Energy and Coal Industry of Ukraine, No. 1/01-1153, dated 16.07.2015. 
63ERU Trading letter to Ukrenergo, No. 1/01-1159, dated, 16.07.2015; ERU Trading letter to Ukrenergo, No. 1/01-1179, dated 23.07.2015. 
64 ERU Trading letter to Ukrenergo, No. 1/01-1160, dated, 17.07.2015. 
65 ERU Trading letter to Ukrenergo, No. 1/01-1161, dated, 20.07.2015. 
66 ERU Trading letter to Ukrenergo, No. 1/01-1174, dated, 21.07.2015. 
67 ERU Trading letter to Ukrenergo, No. 1/01-1175, dated, 22.07.2015. 
68 ERU Trading letter to Ukrenergo, No. 1/01-1179, dated, 23.07.2015. 
69 ERU Trading letter to Ukrenergo, No. 1/01-1187, dated, 27.07.2015. 
70 On 04.08.2015, Ukrenergo replied to ERU Trading with a reference to its letter dated 27.07.2015.The substance of the answer was 
identical to the reply in the letter dated 23.07.2015. 
71 ERU Trading letter to Ukrenergo and the Ministry of Energy and Coal Industry of Ukraine, No.1/01-1214/1, dated 27.08.2015. 
72 Ukrenergo letter to ERU Trading, No. 01/01-6/10429, dated 09.09.2015. 
73 Based on the time when applications for using interconnectors’ capacity were submitted, and even though the 2015 Rules date from 
February 2015. 
74 Ministry of Energy and Coal Industry of Ukraine letter to Ukrenergo, No. 03/32-5487, dated 12.12.2012. 
75 Kyiv Economic Court of Appeal, No. 910/28218/14, dated 16.09.2015. 
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Ukrenergo filed an appeal to the Supreme Economic Court of Ukraine with a request to cancel the 
decision of the Court of Appeal from September 2015, which the Supreme Economic Court did. On 
12 January 2016, the Supreme Economic Court of Ukraine decided that based on the Record 
Keeping Instructions of central office of the Ministry as approved by Decree of the Ministry of Energy 
and Coal Industry,76 minutes of a meeting (or protocols) are among the forms of adoption and record 
decisions of a Ministry.77 They thus qualify as a legal basis for Ukrenergo’s follow-up actions. The 
Supreme Economic Court of Ukraine also decided that pursuant to the Electricity Sector Law78 and 
the fact that Ukrenergo is a state undertaking subordinated to the Ministry, the latter’s decisions are 
binding on Ukrenergo. The Court concluded that the decision of the Ministry imposing obligation on 
Ukrinterenergo for ensuring the performance of transit of electricity constituted an inevitable 
circumstance [emphasis added] for the state undertaking Ukrenergo, i.e. an event that did not 
depend on Ukrenergo and that the latter could not foresee at the time of entering in agreement with 
the trader concerned.79 The Ministry’s act constitutes force majeure (a definition including „acts of 
Government“) that allowed Ukrenergo to terminate the contract with the claimant without any liability 
for not performing its obligations under that contract.80  

On 12 April 2016 the claimant appealed to the Supreme Court of Ukraine to review the Decision 
adopted by Supreme Economic Court. As a court of final instance, the Supreme Court of Ukraine 
dismissed the appeal and upheld the judgment of the Supreme Economic Court of Ukraine.81  

c. The licensing regime 

According to Article 30 of the Electricity Sector Law of 1998 as amended by the Electricity Market 
Law of 2013 as well as Article 5 of the Auction Rules of 2017, a supply license is a precondition for 
access to transmission grids, including interconnectors, NEURC is the responsible authority for 
licensing energy undertakings, pursuant to the Law of Ukraine on Licensing of the Types of 
Economic Activities,82 the Electricity Sector Law of 1998 and the Licensing Rules established by 
Resolutions of NEURC. The Licensing Law has been amended in September 2016. Now it stipulates 
only that economic activities conducted in the electricity sector are subject to licensing as specified 
in the Electricity Sector Law.83 Pursuant to Article 13 of the latter, the types of economic activities 
requiring a license in the electricity sector of Ukraine include electricity production, transmission, 
distribution, supply and performing the functions of guaranteed buyer, system operator and market 
operator.84 In the period before the latest amendments of 2016, licenses were canceled by the 

                                                        
76 Decree of Ministry of Energy, No.603 as of 09.08.2012. 
77  Points 48-51 of the Decision of the Supreme Economic Court in case No.910/28218/14 as from 12.01.2016 available at: 
http://reyestr.court.gov.ua/Review/55047776 (23.05.2017). 
78 Namely Article 8(1) of the Electricity Sector Law, according to which state regulation in the electricity sector is performed by the Ministry 
of Energy and Coal Industry. 
79 Point 59 of the Decision of Supreme Economic Court of Ukraine in case No.910/28218/14, supra. 
80 Based on para.7.1 of the agreement between Ukrenergo and LLC Trade Electricity Company, No.3 01/5579-13, dated 30.12.2013 
which was beforehand approved by the letter of the Ministry of Energy, No. 04/13-4779, dated 24.12.2013. 
81 The judgment is available at: http://reyestr.court.gov.ua/Review/57403129 (23.05.2017). 
82 The Law of Ukraine No. 222-19 ‘On Licensing of the Types of Economic Activities’ adopted on 02.03.2015 (with latest amendments as 
from 01.01.2017), available at: http://zakon0.rada.gov.ua/laws/show/222-19 (17.05.2017). 
83 Article 7(5)(1)  of the Law of Ukraine No. 222-19 ‘On Licensing of the Types of Economic Activities’ (as from 02.03.2015) and Article 13 
of the Law of Ukraine No. 575/97 ‘On Electricity Sector’ (as form 16.10.1997). Emphasis added. 
84 In addition to those activities, the new Electricity Market Law of 2017 includes also trading as activity which requires a license. See 
Article 8 of Law No. 4493. 

http://reyestr.court.gov.ua/Review/55047776
http://reyestr.court.gov.ua/Review/57403129
http://zakon0.rada.gov.ua/laws/show/222-19
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amendments to the Licensing Law (28.7.2015 and 22.9.2016) non-regulated suppliers were allowed 
to supply electricity and to access the electricity networks without license.85  Nonetheless, after the 
latest changes of the Licensing Law, NEURC has yet to start issuing licenses for supply.86 Therefore, 
currently in Ukraine, no undertaking has a valid supply license, even though such a license is a 
precondition for access to transmission grids, including interconnectors,87 not even Ukrinterenergo. 

d. Other facts  

In addition to the applications for transit to Ukrenergo, as well as to the Ministry for obtaining an 
approval for transit, a complaint has also been lodged to the Antimonopoly Committee (AMCU) of 
Ukraine in August 2015. 88  The complaint alleged that by refusing the schedules for transit of 
electricity submitted by ERU Trading, Ukrenergo violated the competition rules and abused its 
dominant position.89 In December 2015, AMCU informed the complainant that it has addressed the 
Ministry requesting clarification concerning the transit of electricity, but too date, no reply has been 
received by the Ministry and no further action has been taken by the AMCU. 

On 3 February 2017, the Secretariat addressed requests for information and explanation concerning 
transit of electricity to the Ministry of Energy and Coal Industry to which the Ministry replied on 4 
April 2017. In its reply,90 the Ministry explained that Ukrenergo has to allocate all available capacity, 
but that imports are performed only in cases where the Ministry decides that there is a need for 
importing electricity in the annual balance. Therefore, since the Ministry decided in the annual 
balance that there is no need to import electricity, no allocation of capacity has been performed for 
the purpose of import for 2017. Regarding transit, the Ministry explained that an undertaking applying 
for interconnectors’ capacity for the purposes of transit has to have contracts with foreign 
undertakings, agreement with Ukrenergo as well as an agreement with Energorynok. Due to the fact 
that the Auction Rules of 2015 and their amendments of 2017 do not stipulate a procedure for 
allocation of cross-border capacity for the purpose of transit, Ukrenergo has to follow the Decision 
of the Ministry, i.e. the minutes of the meeting of 2014. Those Minutes provide for a Ministry’s 

                                                        
85 Before 2015, supply of electricity at non-regulated tariff was subject to licensing in accordance with the Electricity Sector Law. With the 
adoption of the Licensing Law in 2015, this requirement was cancelled (Article 7 of the Licensing Law). After amendments to the Licensing 
Law in September 2016, and all energy activities as specified in Article 13 of the Electricity Sector Law are subject to licensing again, 
including supply of electricity. See: Letter from NEURC to the operators of distribution networks No.12914/28/61-15, 30.11.2015: 
http://www.nerc.gov.ua/?id=18306 (23.05.2017).  
86 On 22.03.2017, NEURC has approved Resolution No.309 ‘On approval of licensing conditions for economic activities on electricity 
production’ published on 31.01.2017, available at: http://www.nerc.gov.ua/?id=23483 (23.05.2017), and on 13.04.2017, NEURC has 
approved Resolution No. 504‘ On approval of licensing conditions for economic activities on electricity supply’ published on 31.01.2017, 
available at: http://www.nerc.gov.ua/?id=23485 (23.05.2017). 
87 Pursuant to Article 20 of the Licensing Law, no liability is prescribed for conducting economic activity without a license, in the event of 
absence of licensing conditions for such an economic activity, which in accordance with the Law requires a license, meaning that 
performing activity without a valid license is not penalized if licensing conditions are not in place. 
88 ERU Trading complaint to the Antimonopoly Committee of Ukraine, No. 1/01-1200, dated 06.08.2015 
89 On 25.08.2015, the AMCU requested additional documents from ERU Trading (Antimonopoly Committee of Ukraine letter to ERU 
Trading, No. 128-29/01-8881, dated 25.08.2015,) which the latter submitted on 21.09.2015 (ERU Trading supplement to the complaint to 
the Antimonopoly Committee of Ukraine, No. 1/01-1315, dated 06.08.2015). 
90 Letter from the Minister, Information from the Ministry of Energy and Coal Industry of Ukraine on cases No. ECS-1/12 and No. ECS-
8/15 concerning the issue of cross-border allocation of transmission capacities relating to electricity import and transit organized and 
implemented by transmission system operator NEC Ukrenergo SE, dated 04.04.2017. 

http://www.nerc.gov.ua/?id=18306
http://www.nerc.gov.ua/?id=23483
http://www.nerc.gov.ua/?id=23485
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decision to entrust Ukrinterenergo with performing electricity transit for the period until the settlement 
of the issue relating to allocation of transmission capacity through the network in the Burshtyn Island. 

II. Relevant Energy Community Law 

Energy Community law is defined in Article 1 of the Dispute Settlement Procedures as “a Treaty 
obligation or […] a Decision or Procedural Act addressed to [a Party]”.  

A violation of Energy Community law occurs if “[a] Party fails to comply with its obligations under the 
Treaty if any of these measures (actions or omissions) are incompatible with a provision or a principle 
of Energy Community law”.91 In the following, a selection of provisions of Energy Community law 
relevant for the present case is compiled. This compilation is for convenience only and does not 
imply that no other provisions may be of relevance for legal assessment hereto. Energy Community 
law is defined in Article 1 of the Dispute Settlement Procedures as “a Treaty obligation or […] a 
Decision or Procedural Act addressed to [a Party]”.  

Article 6 of the Treaty reads: 

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment of 
the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy 
Community’s tasks. The Parties shall abstain from any measure which could jeopardise the attainment 
of the objectives of the Treaty.  

Articles 7 of the Energy Community Treaty reads: 

Any discrimination within the scope of this Treaty shall be prohibited. 

Articles 11 of the Energy Community Treaty reads: 

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean the acts listed in 
Annex I of this Treaty.92 

Article 41 of the Energy Community Treaty reads: 

1. Customs duties and quantitative restrictions on the import and export of Network Energy and all 
measures having equivalent effect, shall be prohibited between the Parties. This prohibition shall also 
apply to customs duties of a fiscal nature. 

 2. Paragraph 1 shall not preclude quantitative restrictions or measures having equivalent effect, 
justified on grounds of public policy or public security; the protection of health and life of humans, 
animals or plants, or the protection of industrial and commercial property. Such restrictions or 

                                                        
91 Article 3(1) of the Dispute Settlement Procedures. 
92  Amended by Article 1 of Ministerial Council Decision 2011/02/MC-EnC of 6 October 2011 on the implementation of Directive 
2009/72/EC, Directive 2009/73/EC, Regulation (EC) No 714/2009 and Regulation (EC) No 715/2009 and amending Articles 11 and 59 of 
the Energy Community Treaty. 
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measures shall not, however, constitute a means of arbitrary discrimination or a disguised restriction 
on trade between the Parties. 

Article 3(1) of Directive 2009/72/EC (“Public service obligations and customer protection”) reads: 

1. Contracting Parties shall ensure, on the basis of their institutional organisation and with due regard 
to the principle of subsidiarity, that, without prejudice to paragraph 2, electricity undertakings are 
operated in accordance with the principles of this Directive with a view to achieving a competitive, 
secure and environmentally sustainable market in electricity, and shall not discriminate between those 
undertakings as regards either rights or obligations. 

Article 12(f) of Directive 2009/72/EC (“Tasks of transmission system operators”) reads: 

Each transmission system operator shall be responsible for:  

(f) ensuring non-discrimination as between system users or classes of system users, particularly in 
favour of its related undertakings. 

Article 32(1) of Directive 2009/72/EC (“Third-party access”) reads: 

1. Contracting Parties shall ensure the implementation of a system of third party access to the 
transmission and distribution systems based on published tariffs, applicable to all eligible customers 
and applied objectively and without discrimination between system users. Contracting Parties shall 
ensure that those tariffs, or the methodologies underlying their calculation, are approved prior to their 
entry into force in accordance with Article 37 and that those tariffs, and the methodologies - where 
only methodologies are approved - are published prior to their entry into force. 

Article 37(1)a) of Directive 2009/72/EC (“Duties and powers of the regulatory authority“) reads: 

1. The regulatory authority shall have the following duties: 

(a) fixing or approving, in accordance with transparent criteria, transmission or distribution tariffs or 
their methodologies. 

Article 1 of Regulation (EC) 714/2009 reads: 

This Regulation aims at: 

(a) setting fair rules for cross-border exchanges in electricity, thus enhancing competition within the 
internal market in electricity, taking into account the particular characteristics of national and regional 
markets. This will involve the establishment of a compensation mechanism for cross-border flows of 
electricity and the setting of harmonised principles on cross-border transmission charges and the 
allocation of available capacities of interconnections between national transmission systems. 
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(b) facilitating the emergence of a well-functioning and transparent wholesale market with a high level 
of security of supply in electricity. It provides for mechanisms to harmonise vthe rules for cross-border 
exchanges in electricity. 

Article 2(1) of Regulation (EC) 714/2009 reads: 

- “interconnector” means a transmission line which crosses or spans a border between Contracting 
Parties and which connects the national transmission systems of the Contracting Parties. 

Article 16(1) of Regulation (EC) 714/2009 (“General principles of congestion management”) reads: 

1. Network congestion problems shall be addressed with non-discriminatory market-based solutions 
which give efficient economic signals to the market participants and transmission system operators 
involved. Network congestion problems shall preferentially be solved with non-transaction based 
methods, i.e. methods that do not involve a selection between the contracts of individual market 
participants. 

Article 19 of Regulation (EC) 714/2009 (“Regulatory authorities”) reads: 

The regulatory authorities, when carrying out their responsibilities, shall ensure compliance with this 
Regulation and the Guidelines adopted pursuant to Article 18.93 

Section 2.1 of the Congestion Management Guidelines („Congestion-management methods“) reads: 

2.1. Congestion-management methods shall be market-based in order to facilitate efficient 
crossborder trade. For that purpose, capacity shall be allocated only by means of explicit (capacity) or 
implicit (capacity and energy) auctions. Both methods may coexist on the same interconnection. For 
intra-day trade continuous trading may be used. 

Article 3(2) of the Dispute Settlement Procedures reads: 

Failure by a Party to comply with Energy Community law may consist of any measure by the public 
authorities of the Party (central, regional, local as well as legislative, administrative or judicative), 
including undertakings within the meaning of Article 19 of the Treaty, to which the measure is 
attributable.  

III. Preliminary legal assessment  

The subject-matter of Case ECS-8/15 consists in several instances of non-compliance by the 
existing legislation and its application in Ukraine with the Energy Community acquis communautiare 
related to allocation of cross-border capacity for transit. In concrete, linking the allocation of cross-
border capacity with the undertakings‘ participation to, and the functioning of, the WEM the different 
treatment of interconnectors‘ capacities allocation for export on the one hand, and import and transit 

                                                        
93 As adopted by the Permanent High Level Group under Procedural Act No 01/2012 PHLG-EnC of the Permanent High Level Group. 
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on the other hand, as well as requiring the Ministry’s approval for the latter two activities constitute 
breaches of Energy Community law in the Secretariat’s preliminary assessment. 

1. Relation between Case ECS-8/15 and Case ECS-1/12 

At the outset, the Secretariat recalls that it has already expressed itself on the compliance of different 
treatment of electricity imports and exports under Ukrainian law with Energy Community law in Case 
ECS-1/12. 94  That case concerns different rules applicable to the allocation of capacity on 
interconnectors depending on the directions of electricity flow. The domestic provisions under 
scrutiny in the Opening Letter of Case ECS-1/12 are Article 30(1) of the Electricity Sector Law of 
Ukraine, as well as Article 1(1) and 1(12) of the Auction Rules of 2012. In the Opening Letter sent 
on 26 February 2013, the Secretariat preliminarily concluded that by establishing a special, non-
market based regime for electricity imports, Article 30(1) Electricity Sector Law of Ukraine and Article 
1(1) and 1(12) of the Auction Rules encroach upon Articles 7 and 41 of the Treaty as well as Articles 
20(1) and 23(2)(a) of Directive 2003/54/EC, Articles 1, 2(1) and 6(1) of Regulation (EC) 1228/2003 
and Section 2.1 of the Congestion Management Guidelines. While this breach has been partially 
rectified by the adoption of the new Auction Rules of December 2015, in practice, imports are still 
only performed upon approval by the Ministry of Energy and Coal Industry of Ukraine based on 
approval of the energy balance. 95 Therefore, on 14 March 2017, the Secretariat submitted a 
Reasoned Request to Ukraine based on the fact that the amendments to the Auction Rules as well 
as amendments to Article 30 of the Electricity Sector Law by the Electricity Market Law of 2013 are 
not applied and implemented in practice. Finally, on 19 May 2017, the Secretariat submitted a 
Reasoned Request to the Ministerial Council requesting a decision that by maintaining and applying 
a separate, non-market based regime for electricity imports Ukraine fails to comply with Articles 12(f) 
and 32 of Directive 2009/72/EC read in conjunction with Article 7 of the Treaty, Article 16(1) of 
Regulation (EC) 714/2009 and Section 2.1 of the Congestion Management Guidelines, as well as 
Article 41 of the Treaty.  
Allocation of cross-border capacity for transit of electricity has not been subject to Case ECS-1/12. 
While under Energy Community rules, allocating capacity for transit would consist of nominating 
capacity for import and export at the same time,96 in Ukraine transit is considered a separate 
category97 to which a procedure and approval different than for export applies. In particular, the 
actions of Ukrenergo and its refusals to allocate capacity for the purpose of transit are based on 
Ministry’s letter of 2012 and minutes of a meeting from 2014, which are not relevant for the actions 
of Ukrenergo concerning export and import, as scrutinized in Case ECS-1/12. Another peculiarity of 
the present case concerns the fact that Ukrinterenergo was given the exclusive right to obtain 
interconnectors’ capacity for transit.  

                                                        
94 Reasoned Request in Case ECS-1/12, Section IV.2.a., p.15 et seq. 
95 This has been confirmed also by the Letter from the Ministry of Energy and Coal Industry to the Secretariat, dated 04.04.2017 
96 Transit of electricity is defined by Article 2(e) of Regulation (EC) 714/2009 as a „circumstance where a declared export of electricity 
occurs and where the nominated path for the transaction involves a country in which neither the dispatch nor the simultaneous 
corresponding take-up of the electricity will take place.“ 
97 The entrustment of Ukrinterenergo with right to access cross-border capacity for the purpose of transit is done with a Ministry’s decision 
in the minutes of the meeting of 2014 because the Auction Rules do not govern transit, and such entrustment is done „for the period until 
the issue with transit is settled.“ 



 

 17 

The two cases could not be joined under Article 6 of the Dispute Settlement Rules 98  without 
expanding the scope of Case ECS 1/12 in excess of what is allowed under the case-law of the Court 
of Justice99 In exercising its discretion in deciding whether to join the two cases or not,100 the 
Secretariat decided to pursue the present case separately from Case ECS-1/12. 
 

2. Individual breaches  

a. Article 7 of the Treaty and Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC 

In the Secretariat’s view, the allocation of interconnection capacity for transit based on a 
unilateral administrative action of the Ministry101 fails to respect the principle of third party 
access to the transmission network as stipulated by Articles 12(f) and 32(1) of Directive 
2009/72/EC. These provisions require that access to the networks is granted without 
discrimination and based on published tariffs.  
The principle of non-discrimination requires that comparable situations are not treated 
differently unless such difference in treatment is objectively justified.102 As a fundamental 
and overriding principle of Energy Community law, it is reflected throughout the acquis 
communautaire. Article 7 of the Treaty prohibits any discrimination within the scope of the 
Treaty. As “specific expressions of the general principle of equality”,103 the acquis places 
further obligations not to discriminate on both the transmission system operator and on the 
State.104 In the present case, discrimination occurs in two instances: 
Firstly, allocation of cross-border capacity for export is performed by Ukrenergo under the 
Auction Rules of 2017. On the other hand, allocation of electricity for import is performed 
subject to approval by the Ministry of Energy and Coal Industry and only in case the 
electricity balance requires import of electricity for satisfying the domestic demand, thus 
excluding allocation of cross-border capacity for commercial imports.105 This amounts to 
discrimination which forms the subject-matter of Case ECS-1/12. Similarly, allocation of 
cross-border capacity for transit of electricity is only performed by the State-owned 
undertaking Ukrinterenergo without performing auctions, because this is the only 

                                                        
98 Article 6 Dispute Settlement Procedure reads: “If several pending cases concern the same subject matter, they may be consolidated 
and processed under the same case number.” 
99 The Opening Letter „delimits the subject-matter of the dispute, so that it cannot thereafter be extended, ... the reasoned opinion and the 
proceedings brought by the Commission must be based on the same complaints as those set out in the letter of formal notice initiating 
the pre-litigation procedure.“, C-51/83 Commission v Italy, [1984] ECR, paras.4-5; Case C 191/95 Commission v Germany [1998] ECR I 
5449, para. 55, Case C 422/05 Commission v Belgium [2007] ECR I 0000, para. 25; Case C 186/06, Commission v. Spain, (2007) I-
12093, para. 15. 
100 Joined Cases 209/78 and 218/78, Heintz van Landewyck SARL and others (FEDETAB) v Commission of the European Communities, 
[1980] ECR 3125, paras 29 and 32 
101 Legal value of the minutes of the meeting of 2014, as an administrative act, has been confirmed by the highest court of Ukraine, as 
well as by the Ministry in its Reply to the Secretariat in a letter dated 04.04.2017. 
102 C-17/03 Vereniging voor Energie, Milieu en Water (VEMW) [2005] ECR I-4983, para. 48. 
103 Case C-17/03 VEMW [2005] ECR I-4983, para. 47. 
104 Case C-17/03 VEMW [2005] ECR I-4983, paras. 35 and 36. 
105 Despite the changes in the applicable legal framework, in practice such approval is still required. See Reasoned Opinion in Case ECS-
1/12, p.18, para.102. See also Ministry’s Letter to the Secretariat dated 04.04.2017 
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undertaking entrusted to execute its contracts with foreign undertakings for the purpose of 
transit of electricity, and Ukrenergo is tasked to accept only its requests for interconnectors’ 
capacity for transit. Based on the Ministry’s decision (contained in the minutes of the meeting 
of 2014), Ukrenergo thus applies different procedure for allocating cross-border’s capacity 
for transit than for export. Allocation of cross-border capacity is performed through different 
procedures based on the directions of the flow of electricity. While for export Ukreenro holds 
auctions as market-based procedures and accepts bids from different undertakings, for 
transit, Ukrenergo applies a non-market based procedures. According to the case law of the 
Court of Justice, “elements which characterize the comparability of different situations must 
be assessed in the light of the subject matter and purpose of the Community act which 
makes the distinction in question.“106 As explained above, Energy Community law considers 
the flow of electricity, irrespective of the direction (import, export or transit), as a flow of 
electricity crossing borders (interconnectors) between two Parties of the Treaty. Therefore, 
energy undertakings applying for using the interconnector capacity must be treated equally 
irrespective of the direction and the flow of electricity.  

Secondly, the procedure for allocating interconnector capacities for the purpose of transit in Ukraine 
is in itself discriminatory. The decision taken in the form of minutes of a meeting held in the Ministry 
to Ukrinterenergo constitute preferential access to interconnectors’ capacity in Ukraine granted to 
that company. The Court of Justice of the European Union, whose case law is the point of reference 
for the interpretation of Energy Community law under Article 94 of the Treaty, held in a judgment 
concerning preferential capacity allocation on electricity interconnectors that such priority access 
amounts to different treatment, and that such treatment could not be justified on account of the 
underlying long-term electricity supply contracts concluded in performing a public service 
obligation.107 According to the Court of Justice, reserving capacity to the benefit of certain system 
users deprives all other actual or potential system users of the possibility to access the network for 
that particular capacity. It thus puts them at significant disadvantage in comparison to the 
undertakings benefiting from the preferential access to the system. Maintaining in practice a 
procedure under which the available interconnector capacity necessary for transit of electricity is 
allocated to only one system user, Ukrinterenergo, encroaches upon the non-discriminatory principle 
as it treats that particular system user differently in conferring it an advantage to the detriment of all 
other actual or potential users. 

Both instances result in a breach of Energy Community law, namely Article 7 of the Treaty; 
Article 3(1) of Directive 2009/72/EC which requires Contracting Parties not to discriminate 
between electricity undertakings as regards either rights or obligations; Article 32(1) of 
Directive 2009/72/EC which requires them to ensure access to the transmission system for 
all third parties in an objective manner and without discrimination; Article 12(f) Directive 
2009/72/EC according to which the transmission system operator is responsible for ensuring 
non-discrimination as between system users or classes of system users, particularly in favor 

                                                        
106 Case C-127/07 Société Arcelor Atlantique et Lorraine and Others v. Premier minister, ECLI: EU: C: 2008:728, para.26. 
107 Case C-17/03 VEMW [2005] ECR I-4983, paras. 50-56. 
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of its related undertakings. Under Article 3(2) of the Dispute Settlement Rules a violation of 
Energy Community law by Ukrenergo is attributable to Ukraine as a Contracting Party. 

Consequently, the Secretariat concludes at this point that Ukraine has failed to comply with its 
obligations under Article 7 of the Treaty as well as Articles 3(1), 12(f) and 32(1) of Directive 
2009/72/EC. 

Within the scope of Directive 32(1) of Directive 2009/72/EC, Article 3(14) of that Directive provides 
a possibility for derogation from Article 32(1) of Directive 2009/72/EC108 ”insofar as [its] application 
would obstruct the performance, in law or in fact, of the obligations imposed on electricity 
undertakings in the general economic interest and insofar as the development of trade would not be 
affected to such an extent as would be contrary to the interests of the Energy Community.” In order 
to be justifiable, any such obligation imposed in the general economic interest would also need to 
comply with Article 3(2) of Directive 2009/72/EC. In particular, any such obligation “shall be clearly 
defined, transparent, non-discriminatory,109 verifiable and shall guarantee equality of access for EU 
electricity companies to national consumers….”, and would have to comply with the limits of the 
principle of proportionality. The latter requires priority capacity allocation to be suitable to achieve 
the public service objective in question, and not go beyond what is necessary to achieve that 
objective. Furthermore, the Court of Justice emphasised in its VEMW judgment that the effect of a 
discriminatory measure such as priority capacity allocation would significantly imperil and even block 
the access of new operators to the market, and protect the position of companies in the situation of 
Ukrinterenergo against competition. Granting priority access to transmission capacity thus 
jeopardises “contrary to the objective of the Directive, the transition from a monopolistic and 
compartmentalised market in electricity to one that is open and competitive.” 110 Moreover, the 
Secretariat has serious doubts that minutes of a meeting held in the Ministry of Energy and Coal 
Industry could serve as a lawful basis for the imposition of any public service obligation to 
Ukrinterenergo for performing transit of electricity. In any event, it is for the Contracting Party 
concerned to not only invoke and sustain possible justification grounds for a discriminatory priority 
access scheme such as the one at issue, but also to show that all conditions required – in particular 
those set by Articles 3(14) and 3(2) of Directive 2009/72/EC – are fulfilled.  

b.  Article 16(1) of Regulation (EC) 714/2009 and Section 2.1. of the Congestion Management 
Guidelines 

Article 16(1) of Regulation (EC) 714/2009 requires that network congestion problems are addressed 
with non-discriminatory, market-based solutions which give efficient economic signals to the market 
participants and transmission system operators. In addition, Section 2.1 of the Congestion 
Management Guidelines specifies that congestion management methods shall be market-based and 
capacity shall be allocated only by means of explicit (capacity) or implicit (capacity and energy) 
auctions. 

                                                        
108 But not Article 12(f) of Directive 2009/72/EC. 
109 The Secretariat submits that, in the context of the present case, this criterion relates to how the wholesale public supplier and the retail 
public supplier, benefiting from preferential treatment, were assigned their respective functions. 
110 Case C-17/03 VEMW [2005] ECR I-4983, para. 62. 
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According to its Article 1, Regulation (EC) 714/2009 aims at setting fair rules for the allocation of 
available capacities of interconnections between national transmission systems, in line with objective 
of establishing a harmonised framework for cross-border exchanges of electricity. Article 2(1) of 
Regulation (EC) 714/2009 defines interconnector as “a transmission line which crosses or spans a 
border between” two Member States. When Regulation (EC) 714/2009 was adapted in line with 
Article 24 of the Treaty, and adopted as Energy Community law, the notion of Interconnectors in 
Article 1 was defined as transmission lines or pipelines crossing a border between Contracting 
Parties.111 This excludes interconnectors between Contracting Parties and Member States, and thus 
all cross-border transactions from/to and via Ukraine (Burshtyn island) with EU Member States.  

However, on 23 September 2014, the Ministerial Council adopted a legally binding112 Interpretation 
under Article 94 of the Treaty113 in which it explained “that the different treatment of interconnections, 
cross-border flows, transactions or network capacities, depending on whether the border to be 
crossed is situated between two Member States of the European Union, two Contracting Parties or 
an EU Member State and a Contracting Party, frustrates the very idea of a single regulatory space 
for Network Energy and leads to barriers of trade”. Article 1 of the Interpretation stipulates that  

„In any legal act of the Energy Community incorporating European Union legislation, any 
reference to 

- energy flows, imports and exports as well as commercial and balancing transactions; 
- network capacity; 
- existing or new gas and electricity infrastructure (including interconnections and interconnectors) 

crossing borders, zones, entry-exit or control areas between Parties and integrating the 
Contracting Party/Contracting Parties with the EU internal energy market, shall be treated in 
the same way and be subject to the same provisions as the respective flows, imports, 
exports, transactions, capacities and infrastructure between Contracting Parties under 
Energy Community law.“ [emphasis added] 

Consequently, the definition of „interconnector“ from Article 2(1) of the Regulation (EC) 
714/2009 must be understood as „a transmission line which crosses or spans a border 
between Parties to the Treaty and which connects the national transmission systems of 
the Parties to the Treaty.”114 

As described above, the Electricity Sector Law of 1998,115 as well as Article 1(1) of the Auction Rules 
of 2017 stipulate that the auctions are to be held for access to cross-border capacity for export and/or 
import of electricity. The Electricity Sector Law and the Auction Rules do not govern the transit of 
electricity or the allocation of cross-border capacity at interconnectors for the purpose of transit as a 
                                                        
111 Article 2(1) Regulation (EC) 714/2009 as adapted by Ministerial Council Decision No 2011/02/MC-EnC based on Article 4(1)a) of 
Ministerial Council Decision No 2011/02/MC-EnC: ‘the term ‘Member States’ shall be replaced by ‘Contracting Parties.” 
112 Article VIII(4), Energy Community Ministerial Council Internal Rules of Procedure,  Amended by Article 1 of the Procedural Act 
2015/02/MC-EnC of 16 October 2015 amending Procedural Act No. 2006/01/MC-EnC. 
113 Emphasis added. See: Ministerial Council, Interpretation under Article 94 of the Treaty No 2014/01/MC-EnG, 23.09.2014. 
114 Emphasis added. Parties to the Treaty meaning: between Contracting Parties and between Contracting Parties and Member States. 
115 Article 30(1) Electricity Sector Law of Ukraine. 
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separate category. As explained above, such a separate norm is not required under Energy 
Community law.  

For the transit of electricity, as detailed above, the Ministry of Energy and Coal Industry of Ukraine 
is tasked to give an approval. Based on a letter from the Ministry addressed to Ukrenergo and the 
minutes of the meeting from 2014, the latter does not allow private parties‘ access to interconnectors 
and prevents participation to auctions for cross-border capacity to energy undertakings without 
Ministry’s approval. To require a unilateral administrative decision by a Ministry as a basis for the 
allocation of interconnectors, and not via competitive procedures such as explicit or implicit auctions, 
amounts to maintaining a non-market based method for capacity allocation that does not give 
efficient economic signals to the market participants and transmission system operators. It thus fails 
to comply with Article 16(1) of the Regulation (EC) 714/2009 and Section 2.1 of the Congestion 
Management Guidelines.  

c. Article 41 of the Treaty 

The prohibition of measures having an effect equivalent to a quantitative restriction, laid 
down in Article 41 of the Treaty, conflicts with any rule or measure enacted by a Party 
capable of directly or indirectly, actually or potentially, hindering trade among the Parties.116 
Measures requiring prior authorization, 117  even as a pure formality, 118  have been 
considered by the Court of Justice of the European Union as measures having equivalent 
effect to import restrictions. Making the transit of electricity depending on prior approval by 
the Ministry makes the transit of electricity in Ukraine more difficult than purely domestic 
supply and thus constitutes a measure prohibited by Article 41 of the Treaty in principle. 
Already in the early years of liberalization of the EU energy markets, the Court has also held 
that even though monopolies are not illegal per se they could be required to be abolished119 
if restricting free movement of goods unless such restrictions could be justified for provision 
of services of general economic interest, under Article 106(2) TFEU corresponding to Article 
19 of the Treaty.120 As a matter of fact, the requirement for Ministry‘s approval excludes the 
possibility of any system user from one Party of the Energy Community Treaty to sell 
electricity to customers in another Party via Ukraine. 
According to the Court fo Justice case law, it is incumbent on Ukraine to show that their 
rules fulfill the conditions for application of the derogating rules in Article 41(2) of the Treaty 
or legitimate reasons in the general interest.121 This corresponds to the second sentence of 

                                                        
116 Case 8/74 Procureur du Roi v Dassonville [1974] ECR 837, para. 5. 
117 Case C-434/04 Ahokainen and Leppik [2006] ECR I-09171, para.21, 31, 35; Case C-170/04 Rosengren and Others, [2007] ECR I-
0407, paras. 17, 18, 25, 38, 50; Case C-254/98 TK-Heimdienst, [2000]  ECR I-00151, para.26; Case C-389/96 Aher-Waggon v 
Bundesrepublik Deutschland, [1998] ECR I-04473, para. 20. 
118 C-54/05 Commission of the European Communities v Republic of Finland, [2007] ECR I- 02473, para.32; Case C-150/11 Commission 
v Belgium, [2012] ECLI:EU:C:2012:539, para.51; Case C-443/10 Bonnarde [2011] ECR I-09327. para.26-30. 
119 Case C-393/92 Gemeente Almelo and others v Energiebedrijf IJsselmij [1994] ECR I-01477. 
120 See the energy monopolies cases: Case C-157/94, Commission v The Netherlands (1997) ECR I-5699; Case C-158/94, Commission 
v Italy (1997) ECR I-5789; Case C-159/94, Commission v France (1997) ECR I-5815 and Case C-160/94, Commission v Spain (1997) 
ECR I-5851. 
121 Case C-159/94 Commission v France [1997] ECR I-5815, para. 94. 
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Article 4 of the Rules of Procedure for Dispute Settlement whereby “where, however, a Party 
invokes an exemption to a rule or general principle of Energy Community law, it is incumbent 
upon the Party concerned to prove that the requirements for such exemption are fulfilled.”  
 

d. Article 19 Regulation (EC) 714/2009 

Under Article 19 of Regulation (EC) 714/2009, the national regulatory authority has an obligation to 
ensure compliance with that Regulation, including its Congestion Management Guidelines. NEURC 
has not taken later any effective remedial action to ensure compliance of the implementation of the 
Auction Rules by Ukrenergo with the acquis communautaire. Therefore, the Secretariat must 
conclude at this point that Ukraine has failed to fulfil its obligation under Article 19 of the Regulation 
(EC) 714/200 by the failure to remedy the violation of the infringed articles of the acquis. Under 
Article 2(2) of the Dispute Settlement Rules, a violation of Energy Community law by public 
authorities such as NEURC is attributable to Ukraine as a Contracting Party to the Treaty. 

 

IV. Conclusion 

Under the Dispute Settlement Procedures, the Secretariat may initiate a preliminary procedure 
against a Party before seeking a decision by the Ministerial Council under Article 91 of the Treaty. 
According to Article 13 of these rules, such a procedure is initiated by way of an Opening Letter. 

It follows from the assessment above that, Ukraine failed to comply with its obligations under the 
Treaty related to non-discriminatory and market based allocation of cross-border capacity, in 
particular Articles 7 and 41 of the Treaty, Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC and 
Articles 16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 of the Congestion 
Management Guidelines.   

In accordance with Article 13 of the Dispute Settlement Procedures, Ukraine is requested to submit 
its observations on the points of fact and of law raised in this letter within two months, i.e. by 

24 July 2017. 

to the Secretariat. 

It is recalled that, according to Article 11(2) of the Dispute Settlement Procedures, the purpose of 
the procedure hereby initiated is to establish the factual and legal background of the case, and to 
give the Party concerned ample opportunity to be heard. In this respect, the preliminary procedure 
shall enable the Ukraine to comply of its own accord with the requirements of the Treaty or, if 
appropriate, justify its position. In the latter case, the Republic of Serbia is invited to provide the 
Secretariat with all factual and legal information relevant to the case at hand. 
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Should Ukraine wish to comply with the Treaty, the Secretariat, acting under Article 67 of the Treaty, 
is prepared to help in rectifying the identified cases of non-compliance and providing concrete 
assistance. 

 

Vienna, 24 May 2017 

      

Janez Kopač                 Dirk Buschle 
   Director        Deputy Director/Legal Counsel 
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Agenda 

10:00h-12:00h ECS - Ukrenergo 

Introduction 10:00 – 10:15 ECS 

Bursthyn Island integration into ITC mechanism: 

 Legal background: Article 13 of the Regulation 
714/2009 and Regulation 838/2010 

 ITC mechanism – process and methodology 
 Data availability, 
 Proposed implementation process timeline 

 

10:15 – 12:00 ECS, Ukrenergo 

Coffee break 12:00 – 13:00  

   

 

1. ECS introductory presentations 

First part of the morning session has been dedicated to the presentations prepared and delivered 
by ECS. Presentations attached to the document.  

2. Discussion conclusions and recomendations 

Bursthyn Island – ITC mechanism integration (morning session) 

 

1. Ukrenergo agreed with the ECS that proper legal basis exists in order to impose integration  
of the Bursthyn Island into European ITC-Inter TSO Compensation mechanism but also 
Ukrenergo mentioned that it would become possible after approval of Ukrainian Regulator 
of such measures. 

2. ECS is of opinion that all necessary data/measurements and other technical preconditions 
exists in Ukrenergo in order to integrate the Bursthyn Island into Eur opean ITC-Inter TSO 
Compensation mechanism. 

3. ECS to prepare the Letter for ENTSO-E and organise tr i lateral meeting between ECS, 
ENTSO-E and Ukrenergo (beginning of August in Kiev or after 11th September, any 
location). 

4. ECS to prepare the letter for Ukrainian NRA, init iating necessary 
changes/accommodations of the transmission tariff, related to the integration of the 
Bursthyn Island into European ITC-Inter TSO Compensation mechanism. 
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5. ECS to send presented materials to Ukrenergo, including calculation applica tions and 
tables. 

6. In order to allow transit f low nominations and existence, changes are needed in the 
capacity allocation rules but also in separating the functioning of the electr icity market and 
capacity allocation. It was proposed that the following wording to be introduced in the 
national allocation rules: "Market participants which get allocation capacity rights for 
import and export in one synchronous zone can use this capacity for providing transit 
operation." The Secretariat explained that even though that might solve some of the 
problems related to transit of electr icity, it is not addressing fully the breach identif ied in 
the open dispute settlement procedure in Case ECS-8/15. 
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Reasoned Opinion 
in Case ECS-8/15 

 

l. lntroduction 

(1) According to Article 90 of the Treaty establishing the Energy Community ("the Treaty" or 
"EnC"), the Secretariat may bring a failure by a Party to comply with Energy Community law 
to the attention of the Ministerial Council. Pursuant to Article 11 of the Rules of Procedure for 
Dispute Settlement under the Treaty (hereinafter: “the Dispute Settlement Procedures”),1 the 
Secretariat shall carry out a preliminary procedure before submitting a reasoned request to the 
Ministerial Council. 
 

(2) On 27 August 2015, the Secretariat received a complaint concerning allocation of 
interconnectors’ capacities for transit of electricity by Private Enterprise Energy Resources of 
Ukraine (ERU Trading). The complaint under Article 90 of the Treaty was registered under 
Case ECS-8/15. The complainant alleges non-compliance by Ukraine concerning the cross-
border capacity allocation related to transit of electricity organized and performed by the 
Ukrainian transmission system operator, Ukrenergo,  
 

(3) Given the importance of non-discriminatory and market based allocation of cross-border 
capacity for the establishment of an internal market as pursued by the Treaty establishing the 
Energy Community, and it has been discussed at several occasions with the Ukrainian 
authorities2 on 24 May 2017, the Secretariat sent an Opening Letter to Ukraine under Article 
12 of the Dispute Settlement Procedures. In the Opening Letter, the Secretariat preliminarily 
concluded that Ukraine fails to comply with Articles 7 and 41 of the Treaty, Articles 1, 2(1), 
16(1) and 19 of Regulation (EC) 714/2009 as well as Section 2.1 of the Congestion 
Management Guidelines and Articles 3(1), 12(f), 32(1) and 37(1)(a) of Directive 2009/72/EC.. 
 

(4) The Opening Letter set a deadline of two months for a reply by the Government of Ukraine, 
i.e. by 24 July 2017. The Ministry of Energy and Coal Industry of Ukraine sent a letter to the 
Secretariat on 27 September 2017. In its reply to the Opening Letter, the Government did not 
contest the presentation of the national legal and factual situation. The Secretariat's 
preliminary assessment expressed in the Opening Letter has not been refuted and the 
concerns related to non-compliance of the procedure for allocation of cross-border capacity 
have not been contested. The Ukrainian reply acknowledged that the Auction Rules adopted 
and approved by NERC of 2015, do not provide for a mechanism for allocating interconnectors’ 
capacity for transit. Instead, Ukrenergo “is guided by the decision of the Ministry of Energy and 
Coal Industry of Ukraine, according to which all unused transmission capacity of market 
participants are provided by the SFTC “Ukrinterenergo” for the implementation of the transit 
operations to maximize transmission capacity.” 

                                                        
1 Consolidated Rules of Procedure for Dispute Settlement under the Treaty, as adopted by PA/2015/04/MC-EnC of 16 
October 2015. 
2 In addition to the issues of allocation of cross-border capacity for import, the subject of Case ECS-1/12. 
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(5) The question of the allocation of capacity for electricity transit has also been discussed during 

a meeting held in Vienna on 18 July 2017 with representatives of Ukrenergo and the Energy 
Community Secretariat. Both the minutes of the meeting held on 18 July 2017 and the 
Government’s reply, acknowledge the need to base the allocation of cross-border capacity for 
transit on market principles on the basis of auctions. “There is a need for the Ukrainian side to 
adopt an appropriate solution that would allow the allocation of capacity for the transit of 
electricity by market principles on auctions basis,” including via amendment to the Auction 
Rules. 

 
(6) Having assessed the information and arguments put forward in the Reply, as well as all the 

follow-up activities undertaken after the Opening Letter, the Secretariat considers that the 
argumentation provided therein as well as the development in electricity sector reform until 
today do not change its finding of an infringement of Energy Community law.3  
 

(7) Under these circumstances, the Secretariat decided to submit the present Reasoned Opinion.   
 

II. Factual background 

(1) The electricity sector in Ukraine 

(8) The electricity market of Ukraine is organized according to a single buyer model (the wholesale 
electricity market of Ukraine: “the WEM”) on the basis of the Electricity Sector Law of 1998.4 
The WEM is based on an agreement between the participants of the wholesale electricity 
market of Ukraine (“the WEM Agreement”) and the conditions and requirements of the WEM 
Rules.5 The Agreement and its amendments have been approved by the National Electricity 
Regulatory Commission (NERC) as well as by the Antimonopoly Committee of Ukraine. There 
are no direct bilateral contracts between generators/suppliers and consumers, and there is no 
functioning balancing market or market for ancillary services. They are an integral part of the 
WEM Agreement. The same goes for the WEM Rules which define the mechanism of 
functioning of the WEM, the procedure of load allocation between generating units, the 
procedure of setting the electricity generation price and the electricity wholesale market price.6 
  

(9) All participants of WEM must sign the WEM Agreement with the administrator of the market, 
the State owned enterprise Energorynok, as a precondition for obtaining the status of a 
member to the WEM. The WEM Agreement defines the conditions of engaging in energy 
activities as well as the rights and obligations of WEM participants towards the WEM. The 

                                                        
3 The Secretariat will make a reference to the Reply as well as to the amendments to the legislative framework in the Legal 
Assessment in Section IV of the Reasoned Opinion where appropriate. 
4 Law of Ukraine ‘On electricity’ No. 575/97-ВР, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the 
last amendments and additions from 16.07.2015.  
5 Rules on the Wholesale Electricity Market of Ukraine as Annex 2 from 2015 to the Agreement between members to the 
Wholesale Electricity Market of Ukraine, 15.11.1996 as amended last time on 17.02.2012. 
6 Article 15 of Electricity Sector Law of 1998. 
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WEM is the exclusive wholesale market place in Ukraine, any other wholesale trade in 
electricity is (still) prohibited.7 
 

(10) Energorynok purchases all the electricity produced by the generators or imported for sale in 
Ukraine, except for the electricity used by generators for their own needs, electricity produced 
by CHPs and supplied to consumers on their territory, and electricity produced in small power 
units.8 Energorynok also sells electricity for export to the winners of auctions for access to 
cross-border transmission capacity organized by the transmission system operator Ukrenergo, 
under prices regulated by NERC. 
 

(11) The Ministry ensures the long-term and medium-term planning of the WEM through elaboration 
and update of a projected balance of electricity of the Integrated Power System of Ukraine,9 
pursuant to an Order of the Ministry of 2016 approving the procedure for preparing the annual 
and monthly balance of electricity.10 This Order defines the imbalance of electricity as the 
difference between the volume of production and import of electricity, on the one hand, and 
consumption and export of electricity, on the other. If the proposals by the generation 
companies do not lead to a balance of production and consumption, no later than 25 October 
of the year preceding the settlement, the Ministry shall decide on balancing generation with 
demand of electricity, based on a draft electricity balance from the transmission system 
operator Ukrenergo. This balance may be done via: 

- increase/decrease of generation from nuclear power plants (if technical possible), 
- increase/decrease of generation from thermal power plants(if technical possible), 
- increase/decrease of export, 
- organize import, 
- limitation the volume of electricity consumption by energy suppliers. 

(12) Ukrenergo owns and operates the high voltage network including cross-border interconnection 
lines. The power system of Ukraine is interconnected as a part of the Integrated Power System 
in synchronous parallel mode with the Unified Power System of the Russian Federation, 
Belarus and Moldova. Ukrenergo operates export transmission capacities primarily with 
Russia (3000 MW), Moldova (700 MW) and Belarus (900 MW). 11  A smaller part of the 
Ukrainian power system is linked with the synchronized European ENTSO-E network through 
the isolated Burshtyn island in western Ukraine which disposes of an installed generation 
capacity of 1950 MW.12 After internal consumption, the Burshtyn island’s export capacity 

                                                        
7 Subparagraph 15 of paragraph 4 of Title VI of the Electricity Market Law of 2013 amends the Article 15 of the Electricity 
Sector Law1998. 
8 There are a number of exceptions as to the sale of electricity on wholesale electricity market, introduced by changes of 
the Electricity Sector Law as well as Cabinet of Minister’s decrees. 
9 Para.4.5 of Regulation of the Ministry, approved by Decree of the President of Ukraine No382/2011, dated 06.04.2011. 
10 Order of the Ministry, “On approval of the preparation procedure of annual and monthly forecast balance of electricity of 
IPS of Ukraine”, No.521, dated 26.08.2016. See: http://zakon2.rada.gov.ua/laws/show/z1224-16 (13.03.2018) 
11Annual Report of NEURC for 2015 (table 2.2.3.)  
 http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf (13.03.2018) 
12 Burshtyn power plant (2351 MW), Kaluska Combined Heat and Power plant (200 MW) and Tereblya-Rikska hydroelectric 
power plant (27 MW) are the generation plants installed in this area. 

http://zakon2.rada.gov.ua/laws/show/z1224-16
http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf
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ranges between 500 MW and 650 MW (550 MW in summer). 13 The NTC values for the 
interconnection capacity of Burtshtyn island are Ukraine – Hungary: 800 MW; Ukraine – 
Slovakia: 400 MW and Ukraine – Romania: 400 MW. However, out of approx.1600 MW of the 
total interconnectors’ capacities only around 550 MW are used for export.  
 

(13) Hence, in Ukraine cross-border capacity is used for export to European Union Member States 
only in the amount of electricity available for export; i.e. electricity produced locally in the 
Burshtyn island after satisfying the demand of the domestic customers located in that territory. 
 

(14) As stipulated in the Reasoned Request in Case ECS-1/1214 in the period 2011-2017 there was 
more demand for interconnection capacity than was actually put on auction, and only a small 
part of the total interconnectors’ capacity was auctioned because the auctioning was always 
linked with the available electricity for export. 

 
(15) In relation to the interconnection with Moldova, the situation is different. The two electricity 

systems operate synchronously, the interconnection lines are also not congested and the 
interconnection capacity between the two countries is sufficient for an increased cross-border 
trade. Those interconnectors are also used for export of electricity to Moldova.15 

 

(2) The legal framework governing the allocation of cross-border capacities in 
Ukraine  

a. Primary legal framework 
 

(16) Before the adoption of the Electricity Market Law of 2013,16  the Electricity Sector Law of 
199817 was governing the allocation procedure and was providing a legal basis for adoption of 
Auction Rules by NERC.  
 

(17) The Electricity Market Law adopted in 2013 came into force on 1 January 2014.18 Article 10 of 
the Electricity Market Law governed the allocation of cross-border capacity. However, the Law 
was structured in a manner that the main part of the Law, introducing a new electricity market 
model, enters into force only on 1 July 2017. According to the Law’s transitional provisions, 
Article 10 of the Electricity Market Law governing the cross-border allocations of capacity 
would come into force only three years after entry into force of the Law, on 1 July 2017, when 

                                                        
13 http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf (13.03.2018) 
14 Reasoned Request in Case ECS-1/12, p.3. 
15 Reasoned Request in Case ECS-1/12, p.3. 
16 Law of Ukraine No. 663-VII ‘On the principles of the functioning electricity market in Ukraine’  as from 24.10.2013. 
17 Law of Ukraine ‘On electricity’ No. 575/97-ВР, VR, 6 October 1997, published in Verkhovna Rada news, 1998 with the 
last amendments and additions from 16.07.2015. It is still relevant for the present case because of the market model that 
it develops, that is still in place at the moment of sending this Reasoned Opinion. 
18 According to Section VI – Final and transitional provisions – the Law comes into force on the first day of the month 
following the month of publication, and the first publication was in "The Voice of Ukraine" on 07.12.2013. 

http://www.nerc.gov.ua/data/filearch/Catalog3/Richnyi_zvit_NKREKP_2015.pdf
http://zakon5.rada.gov.ua/laws/show/663-18/paran1118#n1118
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the new market model was supposed to become effective. However, the Electricity Market Law 
of 2013 has not been implemented and the new electricity market model, the precondition for 
enforcing Article 10, has never been set up. 
 

(18) In this situation, i.e. until a new market model is implemented, the transitional provisions of the 
Electricity Market Law amended Article 30 of the Electricity Sector Law of 1998 and that 
provision still governs the allocation procedures. The changes to Article 30 of the Electricity 
Sector Law entered into force on 1 December 2014 and were to be applied by 1 July 2017, 
provided that the new electricity market model was introduced by then. 
 

(19) Pursuant to Article 30 of the Electricity Law 1998, as amended by the Electricity Market Law 
of 2013,19 applicable still today, an electricity supplier intending to export electricity must 
purchase the required volume on the WEM of Ukraine under WEM prices, established by the 
WEM Rules and approved by NERC. Moreover, in order to export (or import) electricity, the 
energy undertaking in question needs a license for electricity supply and may not have any 
outstanding debts for electricity purchased at the WEM.  

(20) Article 30 of the Electricity Law of 1998 as amended by the Electricity Market Law of 2013, 
also stipulates that the transmission of electricity intended for export is based on a contract 
concluded with Ukrenergo. The contracts on capacity rights are awarded by way of auctions. 
After the auction takes place, Ukrenergo enters into an agreement on the access to the cross-
border transmission capacity for export of electricity with the winner of the auction. The terms 
and conditions of these contracts are to be approved by NERC.  

 
(21) As regards the procedure for import of electricity, Article 15 of the Electricity Sector Law of 

1998 as amended by the Electricity Market Law of 2013 and the WEM Rules stipulate that, all 
imported electricity must be sold to Energorynok at prices defined by NERC. Any other 
wholesale electricity market is prohibited.  
 

(22) In parallel to the delayed implementation of the Electricity Market Law 2013, a new Electricity 
Market Law transposing the Third Energy Package was drafted. The new Law was adopted 
by the Ukrainian Parliament on 13 April 2017.20  
 

(23) Even after entry into force of the new Electricity Market Law, its new provisions related the 
allocation of interconnector capacity, together with a new market model, would only take effect 
from July 2019 onwards.21 Until then, the transitional provision governing the allocation of 
cross-border capacities (Section VII of the Law), still stipulates (as do the currently applicable 
Articles 30 and 15 of the Electricity Sector Law of 1998) that volumes of electricity required for 
export and/or import shall be purchased and/or sold at Energorynok at prices determined by 
the WEM Rules.  
 

                                                        
19 Paragraph 30 of the Title VI ‘Final and transitional provisions’ of the Law of Ukraine № 663-VII ‘On the principles of the 
functioning electricity market in Ukraine’  as from 24.10.2013. 
20 Law of Ukraine No.4493: ‘On electricity market’, adopted on 13 April 2017 by Verkhovna Rada. 
21 See Final and transitional provisions in Law No.4493. 

http://zakon5.rada.gov.ua/laws/show/663-18/paran1118#n1118
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(24) Neither the Electricity Sector Law of 1998 nor the Electricity Market Law of 2017 define the 
term transit of electricity, or govern the procedure for allocation of cross-border capacity for 
the purpose of transit.   

 
b. Secondary legal framework 

(25) The allocation of cross-border capacity for export at all interconnectors in the Burshtyn island 
as well as with Moldova and Belarus is performed through auctions according to Auction Rules 
adopted by NERC. Based on the Electricity Sector Law, until December 2012, the auctions 
were held according to the Auction Rules adopted in 2009. 22  Afterwards, Auction Rules 
adopted by NERC in December 2012 23  have been applied. Under those Rules, the 
interconnectors’ capacity was sold at a price regardless of whether congestion occurs.24 
 

(26) The Auction Rules from 2012 were amended several times before being replaced by the 
Auction Rules from February 2015.25 On 28 March 2017, the successor of NERC, the National 
Commission for State Energy and Public Utilities Regulation (NEURC) amended the Auction 
Rules of 2015. The Auction Rules of 2017 amending the Auction Rules of 2015 have been 
adopted on the basis of Article 30 of the Electricity Sector Law of 1998 as amended by 
Electricity Market Law from 2013, and they entered into force on 12 May 2017.26 
 

(27) The Auction Rules of 2017 define the procedure for organizing and performing electronic 
auctions on access to cross-border capacity of electricity networks for export and/or import of 
electricity. 27  The auction office, which is defined as “enterprise providing centralized 
dispatching control over Interconnected Power System of Ukraine”, i.e. Ukrenergo, is 
responsible for organization and holding the electronic auctions.28 Yearly, monthly and daily 
explicit auctions are to be organized.29 In case of no congestion, the capacity is allocated free 
of charge, whereas in case of congestion, the marginal price is equal to the minimum bid price 
satisfied of all bids. 30  

                                                        
22 Decree on approval of the Procedure of Auctions Relating to the Access to the Transmitting Capacity of Ukraine’s 
International Power Grids for the Purpose of Electric Power Export adopted by National Power Industry Regulatory 
Committee of Ukraine, No.1207, 22 October 2009 (hereinafter, Auction Rules from 2009) 
23 Resolution on approval of the Procedure of holding auctions for access to the cross border capacity of cross border 
electric networks of Ukraine for export of electric energy No.1450, 8 November 2012, that became effective on 17 
November 2012 after being registered in the Ministry of Justice and being published on the official website (hereinafter, 
Auction Rules of 2012). 
24 Article 1(2) Auction Rules of 2012. 
25 NEURC, "On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines" No. 176 
dated 12.02.2015. 
26 NEURC ‘On approval of the Rules of electronic auctions on capacity allocation of cross-border electricity lines’ No. 426 
dated 28.03.2017. The Rules were published on 11 May 2017 in the ‘Governmental Courier’ (“Урядовий кур'єр”) and 
entered into force on 12 May 2017 (next day after publication). The text of the 2017 Auction Rules was made available to 
the public on the NEURC’s website starting from 31.03.2017, awaiting publication in the ‘Governmental Courier’ to enter 
into force. 
27 Article 1.1 Auction Rules of 2017. 
28 Article 2 Auction Rules of 2017. 
29 Article 4 Auction Rules of 2017. 
30 Article 10.1 Auction Rules of 2017. 
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(28) Those rules – as the previous ones - are closely linked with and depend on the electricity 

market model currently in place in Ukraine as explained above, and as defined in the Electricity 
Sector Law of 1998 still applicable to date. Only energy suppliers are allowed to participate in 
auctions, and in order to participate they have to acquire the status of allocation participant. 31 
Ukrenergo, verifies if the supplier has the status of WEM participant and whether it has open 
debts for electricity bought from the WEM.32  Participating in the auctions also depends on the 
provision of a warranty deposit33, which takes the form of a bank guarantee34 and/or a fee 
defined as “funds, paid by auction participants in yearly, monthly and/or daily auctions and 
which in case of non-fulfillment of the obligations by the auction participant become ownership 
of the auction office as a fine.”35 Approved allocation participants are not allowed to take part 
in auctions in case they have financial obligations towards the auction office, or existing debts 
for electricity purchased at the WEM of Ukraine, or in case if the status of WEM member of the 
participant has been canceled.36 In case the allocation participant has not made any bid in any 
auction during a period of a year from the date of registration, its registration as allocation 
participant is withdrawn.37   
 

(29) If the applicant has been successful with its bids in the auctions, and has been allocated certain 
cross-border capacity on the yearly or monthly auctions, it can lose that capacity in case it has 
a debt towards the auction office or if it loses its status as WEM participant.38 The participant 
also loses the allocated capacity if it does not submit its daily hourly schedule. 39 Use of 
allocated capacity is made by submitting daily hourly schedules for export of electricity to the 
auction office, and are subject to its approval.40 The costs paid for the unused capacity, which 
have not been approved by the submission of daily hourly schedules of electricity export/import 
are not returned to the participant. 41 Moreover, in case a participant has been allocated 
capacity in a yearly auction, and during one month uses the allocated capacity for less than 
70% of the booked capacity, it loses its right of access to the cross-border capacity of electricity 
network that it has obtained for the rest of the year, and the lost capacity is allocated at monthly 

                                                        
31 Article 5 Auction Rules of 2017. 
32 Article 2.2 Auction Rules of 2017. 
33 Article 6 Auction Rules of 2017. 
34 Defined as “type of ensuring fulfillment of obligations where the bank undertakes the cash obligations towards the auction 
office in case the auction participant does not fulfill in full or partially its obligations,” The guarantee is to be provided no 
later than 13:00 Kyiv time on the day preceding the date of the gate opening of the yearly and/or monthly and/or daily 
auction. 
35 Article 1.2 Auction Rules of 2017, emphasis added. The fee is due no later than the day preceding the day of the gate 
opening of respective yearly and/or monthly and/or daily auction. The fee and/or the bank guarantee shall consist of an 
amount that exceeds or is equal to 100 (one hundred) minimal wages as defined in the applicable legislation of Ukraine 
on the date prior of the date of the opening of bids for the respective auction.35 The minimal wage in Ukraine for the year 
of 2017 is 3 200 UAH per month (or 19.34 UAH per hour),35 which amounts to 111, 49 EUR.35 This means that the fee 
and/or bank guarantee is not less than approx. 11.000 EUR for the participation in annual, monthly or even daily auctions.  
36 Article 6.11 Auction Rules of 2017. 
37 Article 5.11 Auction Rules of 2017. 
38 Article 6.12 Auction Rules of 2017. 
39 Article 12.4 and 12.8 Auction Rules of 2017. 
40 Article 12.2 Auction Rules of 2017. 
41 Article 12.8 Auction Rules 2017. 
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and daily auctions.42 Finally, in case the successful auction participant does not pay for the 
allocated cross-border capacity allocated, that participant also loses the allocated capacity, 
and the costs of its bank guarantee or fee are paid as a fine amounting to 100 minimal wages 
as described above. 43  
 

(30) The Auction Rules of 2015 provided already for the possibility for successful participants to the 
auctions to transfer the acquired capacity to another allocation participant, provided that they 
have informed and registered the transfer with the auction office.44  

 
(31) In case of technical problems with the electronic platform, a fallback mode is applied, which 

means auctions are to be performed via e-mail and fax.45 During  2015-2017 the fallback mode 
turned out to be the default solution, as electronic auction were not taking place. On 23 May 
2017, first electronic auctions were performed by Ukrenergo. 46 Now, Ukrenergo performs 
yearly, monthly and daily auctions for capacity allocation. 
 

(32) The Auction Rules of 2017, as also the previous rules, do not define or govern transit and 
allocation of cross-border capacity for transit as a separate category.  

 

(3) The complaint and relevant facts concerning allocation of interconnectors’ 
capacities for transit of electricity 

(33) The present case ECS-8/15 has been initiated upon receiving a complaint submitted by Private 
Enterprise Energy Resources of Ukraine (ERU Trading) from Ukraine on 27 August 2015. The 
complainant alleged non-compliance by Ukraine concerning the cross-border capacity 
allocation related to transit of electricity organized and performed by the Ukrainian 
transmission system operator, Ukrenergo. The complaint was supplemented by a letter 
submitted on 26 October 201547 and by a list of additional documents that will be referred to 
in the following paragraphs. 
 

(34) The complainant alleges that Ukraine breaches Energy Community law by requiring approval 
from the Ministry of Energy and Coal Industry of applications for access to interconnectors for 
the purpose of transit of electricity, and thus treating transit of electricity differently than export. 
For export, as explained above, auctions for allocation of interconnectors’ capacity are held by 
the transmission system operator Ukrenergo in accordance with the Auction Rules of 2015 
without any involvement of the Ministry. 

 

                                                        
42 Article 12.9 Auction Rules of 2017.  
43 Article 17.2 Auction Rules of 2015. 
44 Article 13 Auction Rules of 2015 
45 Article 11 Auction Rules of 2015 
46 See, Ukrenergo website 
 https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews (13.03.2018). 
47 Letter submitted by Ukrenergo to the Secretariat, No. 1/01-1397, 26.10.2015. 

https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews
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a. The right to perform transit of electricity 

(35) Approval from the Ministry has only ever been granted to one State owned undertaking, State 
Foreign Trade Company Ukrinterenergo.48 This happened at a meeting held in the Ministry, 
between NEURC, Ukrenergo, Energorynok and Ukrinterenergo, dedicated to electricity export 
and transit via the Burshtyn island on 17 June 2014. Based on the minutes of the meeting,49 
the Ministry entrusted the State owned company Ukrinterenergo with performing transit of 
electricity. By a letter to Ukrenergo,50 the Ministry further entrusted Ukrenergo to ensure the 
performance of the full volumes of electricity transit through electricity lines of the Burshtyn 
Island under the current power supply contracts with foreign entities to which the electricity will 
be sold (which was a precondition for participation to allocation of cross-border of capacity in 
2014, under the Auction Rules of 2009 and later of 2012)51 concluded by Ukrinterenergo.  
 

(36) The period for which Ukrinterenergo was entrusted with performing transit was not clearly 
defined. Instead the minutes of the meeting concluded that such entrustment would be “for 
period of settlement of issues on capacity allocation of electricity networks of Burshtyn Island 
for transit.” Ukrinterenergo declares providing electricity transit through the electricity network 
of Ukraine as well as performing export and/or import of electricity as its key commercial 
activity.52 It was actually established to provide electricity transit through power transmission 
lines of Burshtyn Island and to ensure the maximum use of transit potential of Ukraine, resulting 
in the income and flow of foreign currency to the country and increasing contributions to the 
budget.53 
 

(37) The complainant, ERU Trading, which has a license from NEURC for supply of electricity under 
unregulated tariff dated 16.2.201554 and is a member of the WEM of Ukraine, has applied for 
receiving cross-border capacity to be used for transit of electricity through Ukraine at several 
occasions in 2015. The applications submitted by the complainant concern transit along the 
following routes: 

- power system of Hungary => power system of Slovakia and/or Romania 
- power system of Slovakia => power system of Hungary and/or Romania 
- power system of Romania => power system of Slovakia and/or Hungary. 

(38) When assessing the application for transit of electricity in May 2015, Ukrenergo checked and 
confirmed that the applicant has concluded contracts with: foreign economic entities (the 

                                                        
48 Ukrinternero was established in January 1993 with the purpose of ensuring, among the rest, that the interests of the 
state in foreign trade exchange are ensured. 
49 Copy of the Minutes of the meeting concerning electricity transport and transit via the transmission network in Burshtyn 
island, dated 17.06.2014. 
50 Letter from the Ministry was sent to Ukrenergo, No.01/32-1577 as from 30.07.2014. 
51 The Auction Rules of 2012 required that those contracts are coordinated and approved by Ukrenergo, including a very 
detailed assessment of the clauses of the contract, after which Ukrenergo demanded amendments to individual contracts. 
For details, see Opening Letter in Case ECS-1/12, p.4. 
52 See the website of Ukrinterenergo: http://www.uie.kiev.ua/?lang=2&change=232 (13.03.2018).  
53 See the website of Ukrinterenergo: http://www.uie.kiev.ua/en/main/work (13.03.2018). 
54 License No. AE575g19.  

http://www.uie.kiev.ua/?lang=2&change=232
http://www.uie.kiev.ua/en/main/work
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subject of which was transit of electricity via the transmission network in the Burshtyn island in 
western Ukraine),55 with Ukrenergo56 - a contract that was approved by NEURC as a regulated 
contract for transmission - 57 and with Energorynok – for covering the losses of electricity.58 
However, it noted that an undertaking could apply for interconnectors’ capacity for the purpose 
of transit only if it has approval from the Ministry.59  
 

(39) The Ministry, despite being addressed by the complainant in July 2015,60 never issued such 
approval. In July 2015, Ukrenergo61 rejected all schedules for transit submitted on 17.07,62 
20.07,63 21.07,64 22.07,65 23.0766 and 27.07.67 Ukrenergo explained that according to the 
minutes of the meeting in June 2014 only Ukrinterenergo is entrusted with performing transit 
of electricity. In the absence of any exemption approved by the Ministry, only Ukrinternerego 
could use cross-border capacities for transit, as it has been entrusted with the right to transit 
by the Ministry.68  
 

(40) In reply to a similar request for using interconnectors’ capacities for transit in August 2015,69 
Ukrenergo changed its view as to the applicability rationae temporis of the capacity allocation 
rules. In contrast to its earlier views, not the Auction Rules of 201570 but those of 2012 were 
to be applied.71 Import and transit of electricity through Ukraine, however, were not considered 
subject to the Auction Rules of 2012 by Ukrenergo, because those rules were only governing 
allocation of cross-border capacity for export of electricity. As legal basis for its actions, 
Ukrenergo referred to a letter from the Ministry from December 2012 in which the Ministry 

                                                        
55 Contracts with foreign companies for the export or import of electricity from or to Ukraine, with Energy Financing Team 
(Switzerland) AG55 and GEN-I, doo (Slovenia) [Contract between ERU Trading and GEN-I, dated 24.04.2015, No. 1/1008 
is submitted as a reference]. The contracts have been approved by Ukrenergo in the technical part (the approval did not 
cover the commercial terms for buying/selling electricity): Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-4-2/5209, 
dated 07.05.2015. 
56 Contract between ERU Trading and Ukrenergo, No. 01/1711-15, dated 26.06.2015: on the provision of dispatching and 
electricity transmission services via the Burshtyn island, to execute the foreign economic contracts for transit with GEN-I 
doo and Energy Financing Team AG. The agreement was approved by NEURC as a regulated contract for transmission. 
57 NEURC letter, No. 688/174/61-15, date 14.07.2015. 
58 Contract between ERU Trading and Energorynok, No. 11482/07, dated 17.07.2015 for the sale and purchase of 
electricity needed for compensation of technical losses occurring during the electricity transit via the Burshtyn island, which 
was agreed with Ukrenergo. 
59 Letter from Ukrenergo to ERU Trading, No. 02-2/02-2-4-2/5209, dated 07.05.2015. 
60 ERU Trading letter to the Ministry of Energy and Coal Industry of Ukraine, No. 1/01-1153, dated 16.07.2015. 
61ERU Trading letter to Ukrenergo, No. 1/01-1159, dated, 16.07.2015; ERU Trading letter to Ukrenergo, No. 1/01-1179, 
dated 23.07.2015. 
62 ERU Trading letter to Ukrenergo, No. 1/01-1160, dated, 17.07.2015. 
63 ERU Trading letter to Ukrenergo, No. 1/01-1161, dated, 20.07.2015. 
64 ERU Trading letter to Ukrenergo, No. 1/01-1174, dated, 21.07.2015. 
65 ERU Trading letter to Ukrenergo, No. 1/01-1175, dated, 22.07.2015. 
66 ERU Trading letter to Ukrenergo, No. 1/01-1179, dated, 23.07.2015. 
67 ERU Trading letter to Ukrenergo, No. 1/01-1187, dated, 27.07.2015. 
68 On 04.08.2015, Ukrenergo replied to ERU Trading with a reference to its letter dated 27.07.2015.The substance of the 
answer was identical to the reply in the letter dated 23.07.2015. 
69 ERU Trading letter to Ukrenergo and the Ministry of Energy and Coal Industry of Ukraine, No.1/01-1214/1, dated 
27.08.2015. 
70 Ukrenergo letter to ERU Trading, No. 01/01-6/10429, dated 09.09.2015. 
71 Based on the time when applications for using interconnectors’ capacity were submitted, and even though the 2015 
Rules date from February 2015. 



 

 11 

stipulated that the use of available transmission capacity of interconnectors for transit and 
import of electricity has to be determined by instructions of the Ministry.72  

 

b. Minutes of a meeting as a binding public act  

(41) In September 2015,73 Kyiv Economic Court of Appeal decided a case of a trader concerning a 
refusal by Ukrenergo for transit of electricity. The refusal was also based on the minutes of the 
meeting in the Ministry of Energy and Coal Industry of Ukraine of 17 June 2014. In that 
judgment, the Kyiv Economic Court of Appeal ruled that the minutes of the meeting were not 
an administrative or legal act issued by the Ministry, but represented a report on the progress 
of the meeting. It lacked any binding force upon the undertakings signing it. Furthermore, the 
Court ruled that in the minutes of the meeting, there was no exclusive entrustment of 
Ukrinterenergo as the only undertaking in charge of performing transit of electricity via Ukraine. 
The Court finally decided that by refusing the schedules for transit, Ukrenergo violated the 
contract that it had signed with that company governing the provision of dispatching and 
electricity transmission services via the Burshtyn Island, and concluded to execute foreign 
economic contracts for transit.  
 

(42) Ukrenergo filed an appeal to the Supreme Economic Court of Ukraine with a request to cancel 
the decision of the Court of Appeal from September 2015, which the Supreme Economic Court 
did. On 12 January 2016, the Supreme Economic Court of Ukraine decided that based on the 
Record Keeping Instructions of central office of the Ministry as approved by Decree of the 
Ministry of Energy and Coal Industry,74 minutes of a meeting (or protocols) are among the 
forms of adoption and record decisions of a Ministry.75 They thus qualify as a legal basis for 
Ukrenergo’s follow-up actions.  
 

(43) The Supreme Economic Court of Ukraine also decided that pursuant to the Electricity Sector 
Law76 and the fact that Ukrenergo is a state undertaking subordinated to the Ministry, the 
latter’s decisions are binding on Ukrenergo. The Court concluded that the decision of the 
Ministry imposing obligation on Ukrinterenergo for ensuring the performance of transit of 
electricity constituted “an inevitable circumstance” for the state undertaking Ukrenergo, i.e. an 
event that did not depend on Ukrenergo and that the latter could not foresee at the time of 
entering in agreement with the trader concerned.77 The Ministry’s act constitutes force majeure 
(a definition including „acts of Government“) that allowed Ukrenergo to terminate the contract 
with the claimant without any liability for not performing its obligations under that contract.78  

                                                        
72 Ministry of Energy and Coal Industry of Ukraine letter to Ukrenergo, No. 03/32-5487, dated 12.12.2012. 
73 Kyiv Economic Court of Appeal, No. 910/28218/14, dated 16.09.2015. 
74 Decree of Ministry of Energy, No.603 as of 09.08.2012. 
75 Points 48-51 of the Decision of the Supreme Economic Court in case No.910/28218/14 as from 12.01.2016 available at: 
http://reyestr.court.gov.ua/Review/55047776 (13.03.2018). 
76 Namely Article 8(1) of the Electricity Sector Law, according to which state regulation in the electricity sector is performed 
by the Ministry of Energy and Coal Industry. 
77 Point 59 of the Decision of Supreme Economic Court of Ukraine in case No.910/28218/14, supra. 
78 Based on para.7.1 of the agreement between Ukrenergo and LLC Trade Electricity Company, No.3 01/5579-13, dated 
30.12.2013 which was beforehand approved by the letter of the Ministry of Energy, No. 04/13-4779, dated 24.12.2013. 

http://reyestr.court.gov.ua/Review/55047776
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(44) On 12 April 2016, the claimant appealed to the Supreme Court of Ukraine to review the 

Decision adopted by Supreme Economic Court. As a court of final instance, the Supreme Court 
of Ukraine dismissed the appeal and upheld the judgment of the Supreme Economic Court of 
Ukraine.79  

 

c. Other facts and status quo in the aftermath of the Opening Letter  

(45) In addition to the applications for transit to Ukrenergo, as well as to the Ministry for obtaining 
an approval for transit, a complaint has also been lodged to the Antimonopoly Committee 
(AMCU) of Ukraine in August 2015.80 The complaint alleged that by refusing the schedules for 
transit of electricity submitted by ERU Trading, Ukrenergo violated the competition rules and 
abused its dominant position.81 In December 2015, AMCU informed the complainant that it has 
addressed the Ministry requesting clarification concerning the transit of electricity, but too date, 
no reply has been received by the Ministry and no further action has been taken by the AMCU. 
 

(46) On 3 February 2017, the Secretariat addressed requests for information and explanation 
concerning transit of electricity to the Ministry of Energy and Coal Industry to which the Ministry 
replied on 4 April 2017. In its reply,82 the Ministry explained that Ukrenergo has to allocate all 
available capacity, but that imports are performed only in cases where the Ministry decides 
that there is a need for importing electricity in the annual balance. Therefore, since the Ministry 
decided in the annual balance that there is no need to import electricity, no allocation of 
capacity has been performed for the purpose of import for 2017. Such approval from the 
Ministry is necessary in order for Ukrenergo to allocate capacity for import, and to accept 
nomination of capacity for flow of electricity towards Ukraine (import).  
  

(47) The Order of the Ministry of 2016 approving the procedure for preparing the annual and 
monthly balance of electricity is still in force.83 The Ministry has changed the yearly forecast 
balance three times for 2017,84 no import was envisaged.85 No import has been planned in 
any of the monthly balances adopted by the Ministry either.86 

 
(48) Despite the fact that no import was planned in the Ministry’s approved balances, during several 

months of 2017, the results of auctions organized for allocating cross-border capacity 

                                                        
79 The judgment is available at: http://reyestr.court.gov.ua/Review/57403129 (13.03.2018). 
80 ERU Trading complaint to the Antimonopoly Committee of Ukraine, No. 1/01-1200, dated 06.08.2015 
81 On 25.08.2015, the AMCU requested additional documents from ERU Trading (Antimonopoly Committee of Ukraine 
letter to ERU Trading, No. 128-29/01-8881, dated 25.08.2015,) which the latter submitted on 21.09.2015 (ERU Trading 
supplement to the complaint to the Antimonopoly Committee of Ukraine, No. 1/01-1315, dated 06.08.2015). 
82 Letter from the Minister, Information from the Ministry of Energy and Coal Industry of Ukraine on cases No. ECS-1/12 
and No. ECS-8/15 concerning the issue of cross-border allocation of transmission capacities relating to electricity import 
and transit organized and implemented by transmission system operator NEC Ukrenergo SE, dated 04.04.2017. 
83 Order of the Ministry, No.521, dated 26.08.2016, supra.  
84 See: http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250 (13.03.2018) 
85 The changes concerned: the forecast of the generation volumes from NPPs, HPPs was increased and volumes of 
generation from TPPs and CHPS was decreased in December’s version of balance; the export was decreased. 
86 See: http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250 (13.03.2018) 

http://reyestr.court.gov.ua/Review/57403129
http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250
http://mpe.kmu.gov.ua/minugol/control/uk/publish/officialcategory?cat_id=245183250
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published on the website of Ukrenergo show that capacity was allocated for import as well. 
Namely, in the months from June to September 2017 some allocation of capacity was taking 
place for import as well. 87  Nonetheless, no nomination could be done for using the 
interconnectors’ capacity in direction of import, which in fact deprived simultaneous use of 
capacity allocated for import and export for transit purposes. This has also been confirmed by 
an audit report from the audit chamber of the Ukrainian Parliament from December 2017 (the 
Audit Report).88 Namely, the Audit Report noted that imports have only been carried in 2015, 
by Ukrinterenergo based on an order from the Cabinet of Ministers, 89  and capacity was 
provided by Ukrenergo based on an Order from the Ministry of Energy and Coal Industry.90 
 

(49) Regarding transit, the Ministry explained that an undertaking applying for interconnectors’ 
capacity for the purposes of transit has to have contracts with foreign undertakings, agreement 
with Ukrenergo as well as an agreement with Energorynok. Due to the fact that the Auction 
Rules of 2015 and their amendments of 2017 do not stipulate a procedure for allocation of 
cross-border capacity for the purpose of transit, Ukrenergo has to follow the Decision of the 
Ministry, i.e. the minutes of the meeting of 2014. Those Minutes provide for a Ministry’s 
decision to entrust Ukrinterenergo with performing electricity transit for the period until the 
settlement of the issue relating to allocation of transmission capacity through the network in 
the Burshtyn Island. Moreover, the Audit Report of December 2017 confirmed that 
Ukrinterenergo was the only company that performed transit of electricity from / to Romania, 
Slovakia, Hungary and the cost of dispatching services and the transportation of electricity 
corresponded to the tariff set for by NEURC Regulations.91  
 

(50) The auctions results performed by Ukrenergo, in few months (June – August 2017) reveal that 
capacity has been allocated for both export and import to the same undertaking (other than 
Ukrinterenergo) at times.92 
 

(51) However, the complainant ERU Trading confirmed that no commercial transit in practice has 
taken place in practice because the allocated capacity for import could not be nominated, and 
no capacity could be nominated for transit (i.e. simultaneous export and import). Ukrenergo 
does not accept nominations for import (electricity flow to Ukraine) or transit (simultaneous 
nomination of export and import) because no undertaking, besides Ukrinterenergo has an 
agreement with Energorynok for purchasing electricity from imports, if the imports are not 
planned from the Ministry of Energy and Coal Industry. In addition, a template contract for 
dispatching of transit has been prepared by Ukrenergo and has been submitted to NEURC for 

                                                        
87 See: https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews (13.03.2018) 
88 Audit Chamber “REPORT on results of the audit of the effectiveness of the management by Ministry of energy and coal 
industry of Ukraine objects of state property in the field of transit, export and import of energy carriers”, approved by 
Decision of Audit Chamber No. 26-5, dated 19.12.2017. 
89 Cabinet of Ministers of Ukraine, No.1188-р, 05.12.2014. 
90  Ministry of Energy and Coal Industry, "On some measures on 
the market of electric energy, No. 887 from 26.12.2014. The Ministry ordered 
Ukrenergo to provide 
the possibility of importing electricity from a parallel operating grid 
Russia in the amount of up to 1500 MW for the period from 27.12.2014 to 31.12.2015. 
91 Audit Report, p. 29. 
92 See results for months June, July and August 2017. 

https://auctions.ua.energy/Public/Default.aspx?UC_CODE=UC001SysNews
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approval. Such contract would need to be signed by the market participants and Ukrenergo so 
that they could accept nominations for transit of electricity when capacity is allocated for both 
import and export. No legal basis for such a template contract for transit exists in the primary 
and secondary legal acts in Ukraine. 
 

(52) The Audit Report from December 2017 however, revealed that transit was taking place each 
year in the investigated period 2015 - first nine months of 2017. The largest 
volume of transit was in direction Slovakia -  
Hungary (1718.9 thousand MWh in the amount of 1022.4 thousand euros), whereas the 
smallest transit was in the direction of Romania-Slovakia (16.0 thousand MWh at an amount 
of 83.4 thousand euros).93 Total transit of electricity during the investigated period amounted 
to 2314.3 thousand MWh. For the provision of transit of electricity, Ukrinterenergo received 
14.2 million euros.94 
 

(53) To sum up, only export of electricity is being performed at the moment on commercial basis 
and in a market-based procedure. Even Ukrinterenergo participates to capacity allocation 
auctions for export of electricity.95 In addition, based on the minutes of the meeting from July 
2014, as confirmed by the Ministry of Energy and Coal Industry in its Reply to the Opening 
Letter, only Ukrinterenergo can perform transit and can obtain all unused capacity at daily 
auctions for free (without participating to auctions and requiring capacity). Ukrinterenergo could 
decide whether it needs the capacity for transit or not, meaning that transit of electricity is still 
not performed on a commercial basis. Since only a maximum of 650 MW of electricity could 
be exported from Burshtyn island and on the other hand capacity at interconnectors is much 
higher (amounting to 1600 MW as explained above), in cases where more electricity is 
exported less capacity is available after daily auctions, whereas in cases where there is less 
export, Ukrinterenergo  obtains more capacity for free. 
 

(54) As noted in the minutes of the meeting that took place in Vienna on 18 July 2017, even though 
the Auction Rules could further be amended by adding “[M]arket participants which get 
allocation capacity rights for import and export in one synchronous zone can use this capacity 
for providing transit operation," the breaches identified by the Secretariat in the Opening Letter 
in the present case could not be fully rectified, because of the link of capacity allocation for 
transit with the electricity market model in place.  

 

III. Relevant Energy Community Law 

(55) In the following, a selection of provisions of Energy Community relevant for the present case 
is compiled. This compilation is for convenience only and does not imply that no other 
provisions may be of relevance for its assessment. 
 

                                                        
93 Audit Report, p.29. 
94 Ibid, p.40. 
95 See auction results for December 2017. 
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(56) Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute Settlement 
under the Treaty (“Dispute Settlement Procedures”)96 as “a Treaty obligation or […] a Decision 
addressed to [a Party]”. A violation of Energy Community Law occurs if “[a] Party fails to comply 
with its obligations under the Treaty if any of these measures (actions or omissions) are 
incompatible with a provision or a principle of Energy Community Law” (Article 2(1) Dispute 
Settlement Procedures). 
 

(57) Article 6 of the Treaty reads: 

The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment of 
the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy 
Community’s tasks. The Parties shall abstain from any measure which could jeopardise the 
attainment of the objectives of the Treaty.  

(58) Article 11 of the Treaty reads:97 

The “acquis communautaire on energy”, for the purpose of this Treaty, shall mean (i) the Directive 
2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning common 
rules for the internal market in electricity […] and (iii) the Regulation 1228/2003/EC of the European 
Parliament and of the Council of 26 June 2003 on conditions for access to the network for cross-
border exchanges in electricity. 

(59) Article 41 of the Treaty reads: 

1. Customs duties and quantitative restrictions on the import and export of Network Energy and all 
measures having equivalent effect, shall be prohibited between the Parties. This prohibition shall also 
apply to customs duties of a fiscal nature. 
 
2. Paragraph 1 shall not preclude quantitative restrictions or measures having equivalent effect, 
justified on grounds of public policy or public security; the protection of health and life of humans, 
animals or plants, or the protection of industrial and commercial property. Such restrictions or 
measures shall not, however, constitute a means of arbitrary discrimination or a disguised restriction 
on trade between the Parties.   

(60) Article 3(1) of Directive 2003/54/EC (“Public service obligations and customer protection”) 
reads: 

Contracting Parties shall ensure, on the basis of their institutional organisation and with due regard 
to the principle of subsidiarity, that, without prejudice to paragraph 2, electricity undertakings are 
operated in accordance with the principles of this Directive with a view to achieving a competitive, 

                                                        
96 Procedural Act No 2008/01/MC-EnC of 27 June 2008. 
97 Article 11 EnCT has been amended by Decision of the Ministerial Council of the Energy Community D/2011/02/MC-EnC 
and it introduces an obligation for the Contracting Parties to adopt Directive 2009/72/EC and Regulation (EC) No714/2009 
by 1 January 2015. By then, the Contracting Parties have to comply with Directive 2003/54/EC and Regulation (EC) No 
1228/2003. 
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secure and environmentally sustainable market in electricity, and shall not discriminate between those 
undertakings as regards either rights or obligations. 

(61) Article 12(f) of Directive 2009/72/EC (“Tasks of transmission system operators”) reads: 

Each transmission system operator shall be responsible for:  
 
[…] 
 
(f) ensuring non-discrimination as between system users or classes of system users, particularly in 
favour of its related undertakings. 

(62) Article 32(1) of Directive 2009/72/EC (“Third-party access”) reads: 

Contracting Parties shall ensure the implementation of a system of third party access to the 
transmission and distribution systems based on published tariffs, applicable to all eligible customers 
and applied objectively and without discrimination between system users. Contracting Parties shall 
ensure that those tariffs, or the methodologies underlying their calculation, are approved prior to their 
entry into force in accordance with Article 37 and that those tariffs, and the methodologies - where 
only methodologies are approved - are published prior to their entry into force. 

(63) Article 37(1)a) of Directive 2009/72/EC (“Duties and powers of the regulatory authority“) reads: 

The regulatory authority shall have the following duties: 
 
(a) fixing or approving, in accordance with transparent criteria, transmission or distribution tariffs or 
their methodologies. 

(64) Article 1 of Regulation (EC) 714/2009 reads: 

This Regulation aims at: 

(a) setting fair rules for cross-border exchanges in electricity, thus enhancing competition within the 
internal market in electricity, taking into account the particular characteristics of national and regional 
markets. This will involve the establishment of a compensation mechanism for cross-border flows of 
electricity and the setting of harmonised principles on cross-border transmission charges and the 
allocation of available capacities of interconnections between national transmission systems. 

(b) facilitating the emergence of a well-functioning and transparent wholesale market with a high level 
of security of supply in electricity. It provides for mechanisms to harmonise the rules for cross-border 
exchanges in electricity. 

(65) Article 2(1) of Regulation (EC) 714/2009 reads: 

“interconnector” means a transmission line which crosses or spans a border between Contracting 
Parties and which connects the national transmission systems of the Contracting Parties. 
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(66) Article 16(1) of Regulation (EC) 714/2009 (“General principles of congestion management”) 
reads: 

Network congestion problems shall be addressed with non-discriminatory market-based solutions 
which give efficient economic signals to the market participants and transmission system operators 
involved. Network congestion problems shall preferentially be solved with non-transaction based 
methods, i.e. methods that do not involve a selection between the contracts of individual market 
participants. 

(67) Article 19 of Regulation (EC) 714/2009 (“Regulatory authorities”) reads: 

The regulatory authorities, when carrying out their responsibilities, shall ensure compliance with this 
Regulation and the Guidelines adopted pursuant to Article 18.98 

(68) Section 2.1 of the Congestion Management Guidelines („Congestion-management methods“) 
reads: 

Congestion-management methods shall be market-based in order to facilitate efficient crossborder 
trade. For that purpose, capacity shall be allocated only by means of explicit (capacity) or implicit 
(capacity and energy) auctions. Both methods may coexist on the same interconnection. For intra-
day trade continuous trading may be used. 

(69) Article 3(2) of the Dispute Settlement Procedures reads: 

Failure by a Party to comply with Energy Community law may consist of any measure by the public 
authorities of the Party (central, regional, local as well as legislative, administrative or judicative), 
including undertakings within the meaning of Article 19 of the Treaty, to which the measure is 
attributable.  

 

IV. Legal Assessment 

(70) According to Article 2(2) of the Dispute Settlement Procedures, a failure by a Party to comply 
with Energy Community law may consist of any measure by the public authorities of the Party, 
including undertakings within the meaning of Article 19 of the Treaty. Therefore, the actions of 
Ukrenergo are attributable to Ukraine and may constitute an infringement of Energy 
Community law by that Party.  
 

(71) In the following, the Secretariat will assess the legal framework as well as the actions by 
Ukrenergo in light of Ukraine’s obligations under the Treaty. It will thereby take into 
consideration the Ukrainian Reply to the Opening Letter. 

                                                        
98 As adopted by the Permanent High Level Group under Procedural Act No 01/2012 PHLG-EnC of the Permanent High 
Level Group. 
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(1) Introduction and relationship between  Cases ECS-8/15 and ECS-1/12 

(72) The subject-matter of Case ECS-8/15 consists of several instances of non-compliance by the 
existing legislation and its application in Ukraine with the Energy Community acquis 
communautiare related to allocation of cross-border capacity as identified in the Opening 
Letter. In concrete terms, linking the allocation of cross-border capacity with the undertakings’ 
participation to, and the functioning of, the WEM the different treatment of interconnectors’ 
capacities allocation for export on the one hand, and import and transit on the other hand, as 
well as requiring the Ministry’s approval for the latter two activities constitute breaches of 
Energy Community law in the Secretariat’s assessment. 
 

(73) The Secretariat further notes that despite the adoption of the new Electricity Market Law of 
2017, and in particular the amendments to Article 30 of the Electricity Sector Law of 1998, as 
well as the adoption of Auction Rules in 2017, their application by Ukrenergo in line with the 
electricity market model in place in Ukraine fails to comply with Energy Community law. The 
Ministerial Council has already expressed itself on the compliance of the current regime for 
allocation of cross-border capacity for electricity in Ukraine in Case ECS-1/12.99  
 

(74) Case ECS-1/12 concerned different rules applicable to the allocation of capacity on 
interconnectors depending on the directions of electricity flow. The domestic provisions under 
scrutiny in the Opening Letter of Case ECS-1/12 are Article 30(1) of the Electricity Sector Law 
of Ukraine, as well as Article 1(1) and 1(12) of the Auction Rules of 2012. While this breach 
has been partially rectified by the adoption of the new Auction Rules of December 2015, and 
then amended in 2017 in practice, imports are still to be performed upon approval by the 
Ministry of Energy and Coal Industry of Ukraine based on approval of the energy balance.100 
Based on a Reasoned Request by the Secretariat,101 and following the Opinion of the Advisory 
Committee dated 25 September 2017, the Ministerial Council adopted a decision that “by 
maintaining in force its current regime for allocation of cross-border capacity for electricity, 
Ukraine failed to fulfil its obligations under the Energy Community Treaty, and in particular 
Article 41 thereof, Articles 3(1), 12(f) and 32 of Directive 2009/72/EC, Article 16(1) of 
Regulation (EC) 714/2009 as well as Sections 1.1; 1.6; 2.1; 2.5, 2.10 and 2.13 of the 
Congestion Management Guidelines as incorporated and adapted by Decision 2011/02/MC-
EnC of the Ministerial Council of the Energy Community of 6 October 2011.”  
 

(75) Allocation of cross-border capacity for transit of electricity has not been subject to Case ECS-
1/12. While under Energy Community rules, allocating capacity for transit would consist of 

                                                        
99 Ministerial Council Decision 2018/02/MC-EnC on the failure of Ukraine to comply with the Energy Community Treaty in 
Case ECS-1/12, 02.02.2018. 
100 This has been confirmed also by the Letter from the Ministry of Energy and Coal Industry to the Secretariat, dated 
04.04.2017, as well as by the Reply to the Opening Letter in Case ECS-8/15. 
101 Reasoned Request in Case ECS-1/12, 19.05.2017. 
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nominating capacity for import and export at the same time,102 in Ukraine transit is considered 
a separate category103 to which a procedure and approval different than for export applies. 
The actions of Ukrenergo and its refusals to allocate capacity for the purpose of transit are 
based on Ministry’s letter of 2012 and minutes of a meeting from 2014, which are not relevant 
for the actions of Ukrenergo concerning export and import, as decided by the Ministerial 
Council in Case ECS-1/12. Another peculiarity of the present case concerns the fact that 
Ukrinterenergo was given the exclusive right to obtain interconnectors’ capacity for transit.  
 

(76) The two cases could not be joined under Article 6 of the Dispute Settlement Rules104 without 
expanding the scope of Case ECS 1/12 in excess of what is allowed under the case-law of the 
Court of Justice.105 Hence the Secretariat decided to pursue the present case separately from 
Case ECS-1/12. 106 

 

(2) Issues of non-compliance with Energy Community law 

(77) In the following, the Secretariat further elaborates on several breaches of Energy Community 
law already identified in the Opening Letter. 

 

a. Breach of Articles 3(1), 12(f) and 32(1) of Directive 2009/72/EC 

(78) The allocation of interconnection capacity for transit based on a unilateral administrative action 
of the Ministry107 fails to respect the principle of third party access to the transmission network 
as stipulated by Articles 12(f) and 32(1) of Directive 2009/72/EC. These provisions require that 
access to the networks is granted without discrimination and based on published tariffs.  
 

(79) The principle of non-discrimination requires that comparable situations are not treated 
differently unless such difference in treatment is objectively justified. 108  As an overriding 
principle of Energy Community law, it is reflected throughout the acquis communautaire. Article 

                                                        
102 Transit of electricity is defined by Article 2(e) of Regulation (EC) 714/2009 as a „circumstance where a declared export 
of electricity occurs and where the nominated path for the transaction involves a country in which neither the dispatch nor 
the simultaneous corresponding take-up of the electricity will take place.“ 
103 The entrustment of Ukrinterenergo with right to access cross-border capacity for the purpose of transit is done with a 
Ministry’s decision in the minutes of the meeting of 2014 because the Auction Rules do not govern transit, and such 
entrustment is done „for the period until the issue with transit is settled.“ 
104 Article 6 Dispute Settlement Procedure reads: “If several pending cases concern the same subject matter, they 
may be consolidated and processed under the same case number.” 
105 The Opening Letter „delimits the subject-matter of the dispute, so that it cannot thereafter be extended, ... the 
reasoned opinion and the proceedings brought by the Commission must be based on the same complaints as those 
set out in the letter of formal notice initiating the pre-litigation procedure.“, C-51/83 Commission v Italy, [1984] ECR, 
paras.4-5; Case C 191/95 Commission v Germany [1998] ECR I 5449, para. 55, Case C 422/05 Commission v 
Belgium [2007] ECR I 0000, para. 25; Case C 186/06, Commission v. Spain, (2007) I-12093, para. 15. 
106 Joined Cases 209/78 and 218/78, Heintz van Landewyck SARL and others (FEDETAB) v Commission of the European 
Communities, [1980] ECR 3125, paras 29 and 32 
107 Legal value of the minutes of the meeting of 2014, as an administrative act, has been confirmed by the highest court of 
Ukraine, as well as by the Ministry in its Reply to the Secretariat in a letter dated 04.04.2017. 
108 C-17/03 Vereniging voor Energie, Milieu en Water (VEMW) [2005] ECR I-4983, para. 48. 
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7 of the Treaty prohibits any discrimination within the scope of the Treaty. As “specific 
expressions of the general principle of equality”,109 the acquis places further obligations not to 
discriminate on both the transmission system operator and on the State.110 In the present case, 
discrimination occurs in two instances: 
 

(80) Firstly, allocation of cross-border capacity for export is performed by Ukrenergo under the 
Auction Rules of 2017. On the other hand, allocation of electricity for import is performed 
subject to approval by the Ministry of Energy and Coal Industry and only in case the electricity 
balance requires import of electricity for satisfying the domestic demand, thus excluding 
allocation of cross-border capacity for commercial imports.111 This amounts to discrimination 
and was deemed unlawful by the Ministerial Council in Case ECS-1/12.  

 
(81) Similar to imports, cross-border capacity for transit of electricity is exclusively provided to the 

State-owned undertaking Ukrinterenergo without performing auctions, because this is the only 
undertaking allowed to execute contracts with foreign undertakings for the purpose of transit 
of electricity, and Ukrenergo was instructed to accept only its requests for interconnectors’ 
capacity for transit.  

(82) Based on the Ministry’s decision (contained in the minutes of the meeting of 2014), Ukrenergo 
thus applies different procedures for allocating cross-border’s capacity for transit than for 
exports. Allocation of cross-border capacity is thus performed through different procedures 
based on the directions of the flow of electricity. While for export Ukrenergo conducts auctions 
as market-based procedures and accepts bids from different undertakings, for transit, 
Ukrenergo applies a non-market based procedure. According to the case law of the Court of 
Justice, “elements which characterize the comparability of different situations must be 
assessed in the light of the subject matter and purpose of the Community act which makes the 
distinction in question.“112 As explained above, Energy Community law considers the flow of 
electricity, irrespective of the direction (import, export or transit), as a flow of electricity crossing 
borders (interconnectors) between two Parties of the Treaty. Therefore, energy undertakings 
applying for using the interconnector capacity must be treated equally irrespective of the 
direction and the flow of electricity.  
 

(83) Even though since June 2017, Ukrenergo started allocating capacity for import no 
simultaneous capacity is awarded for import and export (i.e. transit) is performed. Namely, 
Ukrenergo cannot accept nominations for transit (or import in general) because this right has 
been exclusively given to Ukrinterenergo, and also because no energy undertaking (other than 
Ukrinterenergo) has contracts with Energorynok (for selling the imported electricity in the case 
of imports or for purchasing for losses in the case of transit via Burshtin island). As the Audit 
Report of the Ukrainian Parliament from December 2017 indicated, transit has only been 
performed by Ukrinterenergo without being subject to any competitive allocation of capacity 
and on non-commercial basis. 
 

                                                        
109 Case C-17/03 VEMW [2005] ECR I-4983, para. 47. 
110 Case C-17/03 VEMW [2005] ECR I-4983, paras. 35 and 36. 
111 Despite the changes in the applicable legal framework, in practice such approval is still required. See Reasoned Opinion 
in Case ECS-1/12, p.18, para.102. See also Ministry’s Letter to the Secretariat dated 04.04.2017 
112 Case C-127/07 Société Arcelor Atlantique et Lorraine and Others v. Premier minister, ECLI: EU: C: 2008:728, para.26. 
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(84) Secondly, the procedure for allocating interconnector capacities for the purpose of transit in 
Ukraine is in itself discriminatory. The decision taken in the form of minutes of a meeting held 
in the Ministry to Ukrinterenergo constitute preferential access to interconnectors’ capacity in 
Ukraine granted to that company. The Court of Justice of the European Union, whose case 
law is the point of reference for the interpretation of Energy Community law under Article 94 of 
the Treaty, held in a judgment concerning preferential capacity allocation on electricity 
interconnectors that such priority access amounts to different treatment, and that such 
treatment could not be justified on account of the underlying long-term electricity supply 
contracts concluded in performing a public service obligation.113  
 

(85) According to the Court of Justice, reserving capacity to the benefit of certain system users 
deprives all other actual or potential system users of the possibility to access the network for 
that particular capacity. It thus puts them at significant disadvantage in comparison to the 
undertakings benefiting from the preferential access to the system. Maintaining in practice a 
procedure under which the available interconnector capacity necessary for transit of electricity 
is allocated to only one system user, Ukrinterenergo, encroaches upon the non-discriminatory 
principle as it treats that particular system user differently in conferring it an advantage to the 
detriment of all other actual or potential users. 
 

(86) Both instances result in a breach of Energy Community law, namely Article 3(1) of Directive 
2009/72/EC which requires Contracting Parties not to discriminate between electricity 
undertakings as regards either rights or obligations; Article 32(1) of Directive 2009/72/EC 
which requires them to ensure access to the transmission system for all third parties in an 
objective manner and without discrimination; Article 12(f) Directive 2009/72/EC according to 
which the transmission system operator is responsible for ensuring non-discrimination as 
between system users or classes of system users, particularly in favor of its related 
undertakings. These actions also encroach upon Article 7 of the Treaty, which as the Advisory 
Committee held in its Opinion in Case ECS-1/12, is a “subsidiary remedy if there are no more 
specific Treaty provisions available.”  
 

(87) Under Article 3(2) of the Dispute Settlement Rules, a violation of Energy Community law by 
Ukrenergo is attributable to Ukraine as a Contracting Party. Consequently, the Secretariat 
concludes at this point that Ukraine has failed to comply with its obligations under Articles 3(1), 
12(f) and 32(1) of Directive 2009/72/EC. The Secretariat recalls that that conclusion has 
already been supported with regard to different treatment of exports and imports by the 
Advisory Committee, in its Opinion in Case ECS-1/12.114 
 

(88) Within the scope of Directive 32(1) of Directive 2009/72/EC, Article 3(14) of that Directive 
provides a possibility for derogation from Article 32(1) of Directive 2009/72/EC115 ”insofar as 
[its] application would obstruct the performance, in law or in fact, of the obligations imposed on 
electricity undertakings in the general economic interest and insofar as the development of 

                                                        
113 Case C-17/03 VEMW [2005] ECR I-4983, paras. 50-56. 
114 Advisory Committee Opinion in Case ECS-1/12, p.5. 
115 But not Article 12(f) of Directive 2009/72/EC. 
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trade would not be affected to such an extent as would be contrary to the interests of the 
Energy Community.”  

 
(89) In order to be justifiable, any such obligation imposed in the general economic interest would 

also need to comply with Article 3(2) of Directive 2009/72/EC. In particular, any such obligation 
“shall be clearly defined, transparent, non-discriminatory,116 verifiable and shall guarantee 
equality of access for EU electricity companies to national consumers….”, and would have to 
comply with the limits of the principle of proportionality. The latter requires priority capacity 
allocation to be suitable to achieve the public service objective in question, and not go beyond 
what is necessary to achieve that objective.  
 

(90) Furthermore, the Court of Justice emphasised in its VEMW judgment that the effect of a 
discriminatory measure such as priority capacity allocation would significantly imperil and even 
block the access of new operators to the market, and protect the position of companies in the 
situation of Ukrinterenergo against competition. Granting priority access to transmission 
capacity thus jeopardises “contrary to the objective of the Directive, the transition from a 
monopolistic and compartmentalised market in electricity to one that is open and 
competitive.”117 Moreover, the Secretariat has serious doubts that minutes of a meeting held 
in the Ministry of Energy and Coal Industry could serve as a lawful basis for the imposition of 
any public service obligation to Ukrinterenergo for performing transit of electricity.  
 

(91) It is to be noted that even throughout the preliminary procedure in Case ECS-1/12,118 Ukraine 
did not invoke any exemption from the principle on non-discriminatory access to 
interconnectors for imports due to reasons of ensuring public service obligations. It has also 
not done so in its Reply to the Opening Letter in the present case. Yet it is for the Contracting 
Party concerned to not only invoke and sustain possible justification grounds for a 
discriminatory priority access scheme such as the one at issue, but also to show that all 
conditions required – in particular those set by Articles 3(14) and 3(2) of Directive 2009/72/EC 
– are fulfilled. In the Secretariat’s view, even if a legitimate public interest in banning 
commercial imports existed, satisfying the conditions of Article 3(2) of Directive 2009/72/EC 
as well as proportionality and non-discrimination would not be possible in the case at hand. 
 

(92) Furthermore, the Court of Justice emphasized in its VEMW judgment that the effect of a 
discriminatory measure such as priority capacity allocation would significantly imperil and even 
block the access of new operators to the market, and protect the position of companies, in 
casu the ones based on the territory of the Burshtyn island, against competition. Granting 
priority access to transmission capacity thus jeopardises “contrary to the objective of the 
Directive, the transition from a monopolistic and compartmentalised market in electricity to one 
that is open and competitive.”119  

 

                                                        
116 The Secretariat submits that, in the context of the present case, this criterion relates to how the wholesale public supplier 
and the retail public supplier, benefiting from preferential treatment, were assigned their respective functions. 
117 Case C-17/03 VEMW [2005] ECR I-4983, para. 62. 
118 As noted in the Reasoned Request in Case ECS-1/12, para.90. 
119 Case C-17/03 VEMW [2005] ECR I-4983, para. 62. 
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b. Breach of Article 16(1) of Regulation (EC) 714/2009 and Section 2.1. of the Congestion 
Management Guidelines 

(93) Article 16(1) of Regulation (EC) 714/2009 requires that network congestion problems are 
addressed with non-discriminatory, market-based solutions which give efficient economic 
signals to the market participants and transmission system operators. In addition, Section 2.1 
of the Congestion Management Guidelines specifies that congestion management methods 
shall be market-based and capacity shall be allocated only by means of explicit (capacity) or 
implicit (capacity and energy) auctions. 
 

(94) According to its Article 1, Regulation (EC) 714/2009 aims at setting fair rules for the allocation 
of available capacities of interconnections between national transmission systems, in line with 
objective of establishing a harmonised framework for cross-border exchanges of electricity. 
Article 2(1) of Regulation (EC) 714/2009 defines interconnector as “a transmission line which 
crosses or spans a border between” two Member States. When Regulation (EC) 714/2009 was 
adapted in line with Article 24 of the Treaty, and adopted as Energy Community law, the notion 
of Interconnectors in Article 1 was defined as transmission lines or pipelines crossing a border 
between Contracting Parties.  This excludes interconnectors between Contracting Parties and 
Member States, and thus all cross-border transactions from/to and via Ukraine (Burshtyn 
island) with EU Member States.  
 

(95) However, on 23 September 2014, the Ministerial Council adopted a legally binding  
Interpretation under Article 94 of the Treaty  in which it explained “that the different treatment 
of interconnections, cross-border flows, transactions or network capacities, depending on 
whether the border to be crossed is situated between two Member States of the European 
Union, two Contracting Parties or an EU Member State and a Contracting Party, frustrates the 
very idea of a single regulatory space for Network Energy and leads to barriers of trade”. Article 
1 of the Interpretation stipulates that  

 
„In any legal act of the Energy Community incorporating European Union legislation, any reference to 

i. energy flows, imports and exports as well as commercial and balancing transactions; 
i. network capacity; 
ii. existing or new gas and electricity infrastructure (including interconnections and 

interconnectors) 

crossing borders, zones, entry-exit or control areas between Parties and integrating the 
Contracting Party/Contracting Parties with the EU internal energy market, shall be treated 
in the same way and be subject to the same provisions as the respective flows, 
imports, exports, transactions, capacities and infrastructure between Contracting 
Parties under Energy Community law.“ [emphasis added]. 

(96) Consequently, the definition of „interconnector“ from Article 2(1) of the Regulation (EC) 
714/2009 must be understood as „a transmission line which crosses or spans a border 
between Parties to the Treaty and which connects the national transmission systems of the 
Parties to the Treaty.”  
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(97) As described above, the Electricity Sector Law of 1998, as well as Article 1(1) of the Auction 

Rules of 2017 stipulate that the auctions are to be held for access to cross-border capacity for 
export and/or import of electricity. The Electricity Sector Law and the Auction Rules do not 
govern the transit of electricity or the allocation of cross-border capacity at interconnectors for 
the purpose of transit as a separate category. As explained above, such a separate norm is 
not required under Energy Community law.  
 

(98) For the transit of electricity, as detailed above, the Ministry of Energy and Coal Industry of 
Ukraine is tasked to give an approval. Based on a letter from the Ministry addressed to 
Ukrenergo and the minutes of the meeting from 2014, the latter does not allow private parties’ 
access to interconnectors and prevents participation to auctions for cross-border capacity to 
energy undertakings without Ministry’s approval. To require a unilateral administrative decision 
by a Ministry as a basis for the allocation of interconnectors, and not via competitive 
procedures such as explicit or implicit auctions, amounts to maintaining a non-market based 
method for capacity allocation that does not give efficient economic signals to the market 
participants and transmission system operators.  
 

(99) It thus fails to comply with Article 16(1) of the Regulation (EC) 714/2009 and Section 2.1 of the 
Congestion Management Guidelines. This has also been held as “unquestionable” by the 
Advisory Committee in its Opinion in Case ECS-1/12, in relation to Ministry’s approval of 
potential imports.120 

 
 

c. Breach of Article 41 of the Treaty 

(100) The prohibition of measures having an effect equivalent to a quantitative restriction, laid down 
in Article 41 of the Treaty, conflicts with any rule or measure enacted by a Party capable of 
directly or indirectly, actually or potentially, hindering trade among the Parties.121 Measures 
requiring prior authorization, 122 even as a pure formality, 123 have been considered by the 
Court of Justice of the European Union as measures having equivalent effect to import 
restrictions. Making the transit of electricity depending on prior approval by the Ministry makes 
the transit of electricity in Ukraine more difficult than purely domestic supply and thus 
constitutes a measure prohibited by Article 41 of the Treaty in principle.  
 

(101) Already in the early years of liberalization of the EU energy markets, the Court has also held 
that even though monopolies are not illegal per se they could be required to be abolished124 if 
restricting free movement of goods unless such restrictions could be justified for provision of 

                                                        
120 See: Advisory Committee Opinion in Case ECS-1/12, p.5. 
121 Case 8/74 Procureur du Roi v Dassonville, [1974] ECR 837, para. 5 
122 Case C-434/04 - Ahokainen and Leppik, [2006] ECR I-09171, para.21, 31, 35; Case C-170/04 - Rosengren and Others, 
[2007] ECR I-0407, para. 17, 18, 25, 38, 50; Case C-254/98 - TK-Heimdienst, [2000]  ECR I-00151, para.26; Case C-
389/96 - Aher-Waggon v Bundesrepublik Deutschland, [1998] ECR I-04473, para. 20 
123 C-54/05, Commission v Republic of Finland, [2007] ECR I- 02473, para.32; Case C-150/11 - Commission v Belgium, 
[2012] ECLI:EU:C:2012:539, para.51; Case C-443/10 – Bonnarde [2011] ECR I-09327. para.26-30 
124 Case C-393/92 Gemeente Almelo and others v Energiebedrijf IJsselmij [1994] ECR I-01477. 
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services of general economic interest, under Article 106(2) TFEU corresponding to Article 19 
of the Treaty.125 As a matter of fact, the requirement for Ministry‘s approval excludes the 
possibility of any system user from one Party of the Energy Community Treaty to sell electricity 
to customers in another Party via Ukraine. 
 

(102) According to case law, it is incumbent on Ukraine to show that their rules fulfil the conditions 
for application of the derogating rules in Article 41(2) of the Treaty or legitimate reasons in the 
general interest.126 This corresponds to the second sentence of Article 4 of the Rules of 
Procedure for Dispute Settlement whereby “where, however, a Party invokes an exemption to 
a rule or general principle of Energy Community law, it is incumbent upon the Party concerned 
to prove that the requirements for such exemption are fulfilled.”  
 

(103) The Secretariat therefore concludes that Ukraine is breaching Article 41 of the Treaty because 
its system of Ministry’s approval amounts to a measure having equivalent effect to quantitative 
restriction. The Advisory Committee has accepted this argument in relation to Ministry’s 
approval for imports in its Opinion in Case ECS-1/12.127 

 
 

d. Article 19 Regulation (EC) 714/2009 

(104) Under Article 19 of Regulation (EC) 714/2009, the national regulatory authority has an 
obligation to ensure compliance with that Regulation, including its Congestion Management 
Guidelines. NEURC has not taken later any effective remedial action to ensure compliance of 
the implementation of the Auction Rules by Ukrenergo with the acquis communautaire. 
Therefore, the Secretariat concludes that Ukraine has failed to fulfil its obligation under Article 
19 of the Regulation (EC) 714/200 by the failure to remedy the violation of the infringed articles 
of the acquis. Under Article 2(2) of the Dispute Settlement Rules, a violation of Energy 
Community law by public authorities such as NEURC is attributable to Ukraine as a Contracting 
Party to the Treaty. 
 
 
 

V. Conclusion 

(105) In the light of the foregoing, the Secretariat concludes that, Ukraine failed to comply with its 
obligations under the Treaty related to non-discriminatory and market based allocation of 
cross-border capacity, in particular Article 41 of the Treaty, Articles 3(1), 12(f) and 32(1) of 
Directive 2009/72/EC and Articles 16(1) and 19 of Regulation (EC) 714/2009 as well as Section 
2.1 of the Congestion Management Guidelines.   
 

                                                        
125 See the energy monopolies cases: Case C-157/94, Commission v The Netherlands (1997) ECR I-5699; Case C-
158/94, Commission v Italy (1997) ECR I-5789; Case C-159/94, Commission v France (1997) ECR I-5815 and Case C-
160/94, Commission v Spain (1997) ECR I-5851. 
126 Case C-159/94 Commission v France [1997] ECR I-5815, para. 94. 
127 Advisory Committee Opinion in Case ECS-1/12, p.5. 
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(106) In accordance with Article 13(2) of the Dispute Settlement Procedures, Ukraine is requested 
to rectify the breaches identified in the present Reasoned Opinion, or at least make clear and 
unequivocal commitments in that respect, within a time-limit of two months, i.e. by  

 

15 May 2018. 

 

and notify the Secretariat of all steps undertaken in that respect. 

 

Furthermore, in accordance with Article 15 of the Dispute Resolution and Negotiation Centre Rules, 
Ukraine may also request that the present dispute is mediated by a neutral third-party mediator. 
Should Ukraine wish to benefit from this option, it shall notify the Legal Counsel of such a request in 
line with Article 15(1) of the Dispute Resolution and Negotiation Centre Rules by 

 27 March 2018 

 

Vienna, 15 March 2018 

 

 

 

Janez Kopač           Dirk Buschle 
    Director         Legal Counsel/Deputy Director  
 



Unofficial translation 
 
 
 
 
 
 
 
 
 
 
 

 
 

Dear Mr. Kopač, 
 

The Ministry of Energy and Coal Industry would like to take this 
opportunity to assure the Energy Community Secretariat of its highest 
consideration and to inform on the following. 

The MECI has examined the letter of the Energy Community Secretariat of 
15 March, 2008 No. UA-MIN/O/jko/12/15-03-2018 in reference to Case ECS-8/15 
concerning the issue of allocation of cross-border capacity for electricity transit 
and import and attaches hereto the relevant information on the aforesaid issue. 

We hope for your support and fruitful cooperation. 
 
Yours faithfully, 

 
 
Minister                                                                                               Ihor Nasalyk 
 
 
 
 
 
 
Director of the Energy Community 
Secretariat 
 
Janez Kopač 
 
Vienna 
 
 
 
Attachments: on ___ in 1 copy. 



Attachment to the MECI’s letter 
of ____________ No. ______________ 

 
Information of the Ministry of Energy and Coal Industry concerning 

the Case ECS-8/15 as regards electricity sector reform in Ukraine and 
comments on electricity import and export, as well as access to cross-border 

capacities for the purposes of electricity transit 
The Ministry of Energy and Coal Industry within its competence has 

examined the list of documents, which are necessary to settle the Case ECS-8/15 
and hereby informs on implementation of provisions of the Law of Ukraine “On 
Electricity Market” transposing the Third Energy Package. 

 
Breach of Articles 1 and 2(1) of Regulation (EC) 1228/2003, namely 

application of different capacity allocation procedures for electricity export, 
import and transit 
 In accordance with Article 2 of the Protocol on the Accession of Ukraine to 
the Energy Community Treaty, Ukraine undertook to liberalize the cross-border 
capacity allocation market by 1 January 2012. 
 To fulfil the aforesaid obligations and implement provisions of Directive 
2009/72/EC concerning common rules for the internal market in electricity and 
Regulation (EC) 714/2009 on conditions for access to the network for cross-border 
exchanges in electricity, the Law of Ukraine No. 663-VII “On the Principles of 
Electricity Market Functioning in Ukraine” was adopted in October 2013 
(hereinafter, the Law No. 663-VII). 
 Regulation 714/2009 clearly defines the terms “declared export”, “declared 
import” and “declared transit” (Article 2 [е]) and establishes the principle of 
equality of all the transit parties (Article 14, paragraph 5). 
 Therewith, the aforesaid terms and the principle were not set out in the Law 
No. 663-VII and the Law of Ukraine “On Electricity Sector”. Only the Section V 
of the Customs Code of Ukraine defines such terms as export, import, transit and 
so on, while Section II part 2.6 of the Procedure and Terms of the Customs Control 
and Customs Clearance of Goods Transmitted Through Power Lines approved by 
the Order of the Ministry of Finance of Ukraine of 30.05.2012 No. 629 clearly 
defines that export, import and transit are the directions of electricity transmission 
across the customs border of Ukraine. 
 In pursuance to the Law No. 663-VII, the Rules of electronic auctions for 
cross-border electricity networks’ capacity allocation” were developed and 
approved by the NEURC’s Resolution No. 176 of 12.02.2015 (hereinafter, the 
Rules). Assessment of the aforesaid regulation shows the lack of provisions 
regulating transit issues. 
 First indent of Article 30 of the Law of Ukraine “On Electricity Sector” 
envisaged the following: “Energy suppliers, which are the members of the 
wholesale electricity market of Ukraine, have a license to perform activities related 
to the electricity supply and have no overdue debt for electricity purchased on the 
wholesale electricity market of Ukraine, shall have access to transmission capacity 



of cross-border electricity networks in order to conduct electricity export and/ or 
import operations.” 
 Thus, the legislator envisaged that an exclusive access to capacities for the 
purposes of export and/ or import belongs to energy suppliers.  
 At the same time, the seventh and eights indents of Article 30 of the Law of 
Ukraine “On the Electricity Sector” envisaged that: “Free transmission capacity 
shall be allocated by the enterprise carrying out centralized dispatching control 
over the United Energy System of Ukraine and electricity distribution through 
local and international networks according to the rules of electronic auctions using 
e-documents and electronic digital signatures, unless otherwise is envisaged by the 
Law.  
 Energy suppliers obtain access to cross-border capacities based on auction 
results. The Rules of electronic auctions for cross-border electricity networks’ 
capacity allocation are approved by the National Energy Regulatory Commission 
upon agreement with the Antimonopoly Committee of Ukraine”. 
 Detailed analysis of Article 30 of the Law of Ukraine “On the Electricity 
Sector” suggested that allocation of cross-border capacity shall be carried out 
based on the results of an auction, unless otherwise is envisaged by the Law. 
Seventh and eighths indents of Article 30 of the Law of Ukraine “On the 
Electricity Sector” did not envisage any limitation as regards cross-border capacity 
allocation for the purposes of export/ import. While the Law did not contain any 
provision explicitly providing for allocation of cross-border capacity for the 
purposes of electricity transit, it also did not prohibited it. 

Thus, taking into account that legislation of Ukraine did not prohibit the 
cross-border capacity allocation for the purposes of electricity transit and therewith 
required carrying out cross-border capacity allocation exclusively in accordance 
with electronic auction procedure, the Ministry of Energy and Coal Industry 
considered that there were the Rules of electronic auctions for cross-border 
electricity networks’ capacity allocation to regulate the issues of cross-border 
electricity transit operations (the letter of the Ministry of Energy and Coal Industry 
No. 03/32-4415 of 19.08.2015 to the NEURC). 

Unfortunately, in the process of refinement of the Rules of electronic 
auctions for cross-border electricity networks’ capacity allocation (Rules No. 176), 
approved by the NEURC Resolution of 28.03.2017 No. 426, the MECI’s position 
in terms of electricity transfer was not taken into account. 
 A similar situation had place in April 2017 when a new Law of Ukraine 
“On the Electricity Market” No. 2019 (hereinafter the Law No. 2019) was adopted 
by the Verkhovna Rada of Ukraine. The Law entered into force on 11.07.2017 and 
was agreed with the Energy Community Secretariat in due course. 
 According to the Law No. 2019, the majority of responsibilities for 
reforming the electricity sector of Ukraine, including approving Congestion 
management rules and interconnections’ capacity allocation procedure were 
imposed on the independent Regulator (Article 6, paragraph 3, point 4). 
 The Law No. 2019 also envisages provision of access to interconnections 
for the purposes of electricity export and/ or import, however, as like as the 

http://www.nerc.gov.ua/index.php?id=24434
http://www.nerc.gov.ua/index.php?id=24434


previous Law No. 633, it does not provide for limitation of capacity allocation for 
the purposes of export/ import, i.e. does not prohibit capacity allocation for the 
purposes of electricity transit and requires allocation of access to cross-border 
capacity exclusively based on the electronic auction procedure. 

Allocation of cross-border capacity for electricity transit was discussed at the 
meeting with representatives of Energy Community Secretariat held in Vienna 
(Austria) on 18.07.2017. Energy Community experts noted that interconnections’ 
capacity allocation, including for the purposes of electricity transit, shall be carried 
out according to the market principles based on auctions. Also, the Ukrainian part 
shall take a relevant decision allowing for cross-border capacity allocation for the 
purposes of electricity transit according to the market principles based on auctions. 
 Moreover, the Energy Community Secretariat stated that it was advisable to 
allow access to interconnections’ capacity for the purposes of transit to suppliers 
having corresponding rights to electricity export and import. 
 It is impossible to settle the issue of electricity transit using simultaneous 
electricity export and import mechanism due to the need in the following execution 
of relevant customs and tax documents. In particular, according to the Tax Code of 
Ukraine, export and import operations envisage procedure of transfer of goods 
(electricity) from one owner to another in the customs territory of Ukraine or a 
relevant neighbouring state. 

To be able to participate in auctions for the purposes of cross-border transit 
energy suppliers will have to carry out two operations in a row:  
• import/ sale of electricity;  
• purchase/ export of electricity. 

In the framework of electricity transit operations goods are not transferred 
from one owner to another in the customs territory of Ukraine, i.e. they remain in 
possession of the same owner. 

According to Section II part 2.6 of the Procedure and Terms of the Customs 
Control and Customs Clearance of Goods Transmitted Through Power Lines, 
obligations in terms of customs control and customs clearance of electricity 
transferred across the border of Ukraine through power lines are imposed on 
Ukrenergo NPC SE. Therefore, Ukrenergo NPC SE will be unable to execute 
customs documents for electricity transit by energy suppliers, which have access to 
interconnections for the purposes of export and import. 

To settle differences in terms and definitions of “export” and “import” in the 
Customs Code of Ukraine and Energy Community law, Ukrenergo NPC SE 
envisaged differentiation of interconnections for carrying out transit operations in 
draft Congestion management rules and interconnections’ capacity allocation 
procedure, which were sent to the NEURC with the letter of 17.08.2017 
No. 01/9083. 

Draft NEURC Resolution On approval of Congestion management rules and 
interconnections’ capacity allocation procedure containing no provision on transit 
was approved at the NEURC’s meeting on 5 October, 2017.  

 

http://www.nerc.gov.ua/data/filearch/Materialy_zasidan/2017/govten/05.10.2017/p28_05-10-2017.pdf
http://www.nerc.gov.ua/data/filearch/Materialy_zasidan/2017/govten/05.10.2017/p28_05-10-2017.pdf


As regards the draft NEURC Resolution “On approval of Congestion 
management rules and interconnections’ capacity allocation procedure” 

Draft NEURC Resolution “On approval of Congestion management rules 
and interconnections’ capacity allocation procedure” was approved on the 
NEURC’s meeting, which took place on 5 October 2017 as a public hearing. 
According to Article 15 of the Law of Ukraine “On the National Energy and 
Utilities Regulatory Commission” and the Procedure for holding public 
discussions on draft decisions of the National Energy and Utilities Regulatory 
Commission approved by the Resolution of the NEURC of 30.06.2017 No. 866 
(hereinafter, Public discussion procedure), draft Resolution of the NEURC 
“On approval of Congestion management rules and interconnections’ capacity 
allocation procedure” (hereinafter, the draft Resolution) was published and subject 
to public discussion (minutes of the public discussion was published on the 
NEURC’s web-site on 05.03.2018: http://www.nerc.gov.ua/?news=7382). During 
the public discussion, inter alia, a question on the need in transit regulation was 
raised. Participants of the public discussion agreed that it was necessary to refine 
the draft Resolution and make substantial amendments thereto aiming at taking 
into account Harmonised Allocation Rules (HAR), approved by the Agency for the 
Cooperation of Energy Regulators (ACER) on 2 October 2017. 

On 13.04.2018 Ukrenergo NPC SE elaborated an updated version of the 
Rules taking into account the HAR requirements and providing for access to 
interconnections regardless of the purpose of their use and sent it by the letter 
No. 01/15563 to the NEURC for approval. 

Pursuant to point 3.12 of the Public discussion procedure and considering 
the results of public discussion, the draft Resolution will be presented at a public 
meeting of the NEURC for approval according to established procedure. 

 
As regards cross-border capacity allocation for the purposes of electricity 

import 
Since the monthly auction for June 2017 carried out at the electronic auction 

platform, Ukrenergo NPC SE has been allocating cross-border capacity for the 
purposes of import. 
 
 
 
 

http://www.nerc.gov.ua/?news=7382
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