Adapted text for Energy Community

REGULATION (EU) No 1227/2011 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 25 October 2011

on wholesale energy market integrity and transparency

Version adapted under Article 24 of the Energy Community Treaty for adoption by the Ministerial
Council

Article 1
Subject matter, scope and relationship with other Yrien-Energy Community legislation

1. This Regulation establishes rules prohibiting abusive practices affecting wholesale energy markets which

are coherent with-the-riles-apphicable-in-financial-marketsand-with the proper functioning of those wholesale

energy markets whilst taking into account their specific characteristics. It provides for the monitoring of
wholesale energy markets by the Agency for the Cooperation of Energy Regulators (‘the Agency’)_-in close
collaboration with national regulatory authorities.—ane-taking—into—account—the—interactions—between-the
EmssionsTrading-Sehemeandwhelesele-cnergy-markets.

2. This Regulatlon applles to tradlng in Wholesale energy products —Artreles%and%ef—thrs—Regedatren—shaH

to-the appllcatlon of _Energy Community—Eurepean—_competition law to the practices covered by this

Regulation-
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3. The Agency, the Secretariat, national regulatory authorities,
the-MemberStates-and, where appropriate, national competition authontles and other relevant national
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authorities shall cooperate to ensure that a coordlnated approach is taken to the enforcement of the relev\%
rules where actions relate C
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apphies-and-alse-to one or more wholesale energy products to WhICh Artlcles 3,4 and 5 of thls Regulation
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Article 2
Definitions

For the purposes of this Regulation the following definitions shall apply:

(1)“inside information” means information of a precise nature which has not been made public, which relates,
directly or indirectly, to one or more wholesale energy products and which, if it were made public, would
be likely to significantly affect the prices of those wholesale energy products.

For the purposes of this definition, ‘information’ means:

(a)information which is required to be made public in accordance with Regulations (EC) No 714/2009 and
(EC) No 715/2009, including guidelines and network codes adopted pursuant to those Regulations;

(b)information relating to the capacity and use of facilities for production, storage, consumption or
transmission of electricity or natural gas or related to the capacity and use of LNG facilities, including




planned or unplanned unavailability of these facilities;

(c)information which is required to be disclosed in accordance with legal or regulatory provisions at
Unien-Energy Community or national level, market rules, and contracts or customs on the relevant
wholesale energy market, in so far as this information is likely to have a significant effect on the prices
of wholesale energy products; and

(d)other information that a reasonable market participant would be likely to use as part of the basis of its
decision to enter into a transaction relating to, or to issue an order to trade in, a wholesale energy
product.

Information shall be deemed to be of a precise nature if it indicates a set of circumstances which exists or
may reasonably be expected to come into existence, or an event which has occurred or may reasonably be
expected to do so, and if it is specific enough to enable a conclusion to be drawn as to the possible effect
of that set of circumstances or event on the prices of wholesale energy products;

(2)*market manipulation’ means:
(a)entering into any transaction or issuing any order to trade in wholesale energy products which:

(i)gives, or is likely to give, false or misleading signals as to the supply of, demand for, or price of
wholesale energy products;

(ii)secures or attempts to secure, by a person, or persons acting in collaboration, the price of one or
several wholesale energy products at an artificial level, unless the person who entered into the
transaction or issued the order to trade establishes that his reasons for doing so are legitimate and
that that transaction or order to trade conforms to accepted market practices on the wholesale energy
market concerned; or

(iii)employs or attempts to employ a fictitious device or any other form of deception or contrivance
which gives, or is likely to give, false or misleading signals regarding the supply of, demand for, or
price of wholesale energy products;

Or

(b)disseminating information through the media, including the internet, or by any other means, which
gives, or is likely to give, false or misleading signals as to the supply of, demand for, or price of
wholesale energy products, including the dissemination of rumours and false or misleading news,
where the disseminating person knew, or ought to have known, that the information was false or
misleading.

When information is disseminated for the purposes of journalism or artistic expression, such
dissemination of information shall be assessed taking into account the rules governing the freedom of
the press and freedom of expression in other media, unless:

(i)those persons derive, directly or indirectly, an advantage or profits from the dissemination of the
information in question; or

(ii)the disclosure or dissemination is made with the intention of misleading the market as to the supply
of, demand for, or price of wholesale energy products;

(3)“attempt to manipulate the market’ means:

(a)entering into any transaction, issuing any order to trade or taking any other action relating to a
wholesale energy product with the intention of:

(i)giving false or misleading signals as to the supply of, demand for, or price of wholesale energy
products;

(ii)securing the price of one or several wholesale energy products at an artificial level, unless the person
who entered into the transaction or issued the order to trade establishes that his reasons for doing so
are legitimate and that that transaction or order to trade conforms to accepted market practices on
the wholesale energy market concerned; or

(iii)employing a fictitious device or any other form of deception or contrivance which gives, or is likely
to give, false or misleading signals regarding the supply of, demand for, or price of wholesale
energy products;




or

(b)disseminating information through the media, including the internet, or by any other means with the
intention of giving false or misleading signals as to the supply of, demand for, or price of wholesale
energy products;

(4)‘'wholesale energy products’ means the following contracts and derivatives, irrespective of where and how
they are traded:

(a)contracts for the supply of electricity or natural gas where delivery is in the YaienrEnergy Community;

=

Contracts for the supply and distribution of electricity or natural gas for the use of final customers are not
wholesale energy products. However, contracts for the supply and distribution of electricity or natural gas
to final customers with a consumption capacity greater than the threshold set out in the second paragraph
of point (5) shall be treated as wholesale energy products;

(5)‘consumption capacity’ means the consumption of a final customer of either electricity or natural gas at
full use of that customer's production capacity. It comprises all consumption by that customer as a single
economic entity, in so far as consumption takes place on markets with interrelated wholesale prices.

For the purposes of this definition, consumption at individual plants under the control of a single
economic entity that have a consumption capacity of less than 600 GWh per year shall not be taken into
account in so far as those plants do not exert a joint influence on wholesale energy market prices due to
their being located in different relevant geographical markets;

(6)‘wholesale energy market’ means any market within the Energy Communityaien on which wholesale
energy products are traded;

(7)‘market participant” means any person, including transmission system operators, who enters into
transactions, including the placing of orders to trade, in one or more wholesale energy markets;

(®)

‘person’ means any natural or legal person;

(10)‘national regulatory authority’ means a national regulatory authority designated in accordance with
Article 35(1) of [Directive 2009/72/EC pof the European Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in electricity_or Article 39(1) of Directive 2009/73fEC
of the European Parliament and of the Council of 13 July 2009 concerning common rules for the interna
market in natural gas;

(12)‘transmission system operator’ has the meaning set out in point 4 of Article 2 of Directive 2009/72/EC
and in point 4 of Article 2 of Directive 2009/73/EC;

(12)“parent undertaking” means a parent undertaking within the meaning of Articles 1 and 2 of the Seventh
Council Directive 83/349/EEC jof 13 June 1983 based on Article 54(3)(g) of the Treaty on consolidated|
accounts;

(13)‘related undertaking’ means either a subsidiary or other undertaking in which a participation is held, or
an undertaking linked with another undertaking by a relationship within the meaning of Article 12(1) of
Directive 83/349/EEC;

(14)“distribution of natural gas’ has the meaning set out in point (5) of Article 2 of Directive 2009/73/EC;
(15)“distribution of electricity’ has the meaning set out in point (5) of Article 2 of Directive 2009/72/EC.
_(16) “sensitive critical infrastructure protection related information’ means facts about a critical

infrastructure, which if disclosed could be used to plan and act with a view to causing disruption or
destruction of critical infrastructure installations;]

_—
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essential for the maintenance of vital societal functions, health, safety, security, economic or social well-
being of people, and the disruption or destruction of which would have a significant impact in a
Contracting Parties Member-State-as a result of the failure to maintain those functions;

(17)critical infrastructure’ jmeans an asset, system or part thereof located in Contracting Parties Whicb);j
|

Article xx

Competences of the Agency for the Cooperation of Energy Requlators, -ENTSO for -Electricity
and ENTSO for Gas

1. Wherd the Agency for the Cooperation of Energy Regulators (the Agency)— ENTSO for|
Electricity and ENTSO for Gas are competent within the European Union pursuant to Regulation
(EU) 1227/2011, they shall execute the same competences where Contracting Parties are
involved under the present Reqgulation unless differently stated.

2. Competences of the Agency, —-ENTSO for Electricity and ENTSO for Gas pursuant to this
Regulation are without prejudice to the Secretariat exercising its competences pursuant to Article
67(b) of the Energy Community Treaty (‘the Treaty’).

3. The Agency,- shall share data collected pursuant to this Regulation with the Energy Community
Secretariat.

Article 3
Prohibition of insider trading

1. Persons who possess inside information in relation to a wholesale energy product shall be prohibited
from:

(a)using that information by acquiring or disposing of, or by trying to acquire or dispose of, for their own
account or for the account of a third party, either directly or indirectly, wholesale energy products to
which that information relates;

(b)disclosing that information to any other person unless such disclosure is made in the normal course of the
exercise of their employment, profession or duties;

(c)recommending or inducing another person, on the basis of inside information, to acquire or dispose of
wholesale energy products to which that information relates.

2. The prohibition set out in paragraph 1 applies to the following persons who possess inside information in
relation to a wholesale energy product:

() members of the administrative, management or supervisory bodies of an undertaking;

(b) persons with holdings in the capital of an undertaking;

(c)persons with access to the information through the exercise of their employment, profession or duties;
(d) persons who have acquired such information through criminal activity;

(e) persons who know, or ought to know, that it is inside information.

3. Points (a) and (c) of paragraph 1 of this Article shall not apply to transmission system operators when
purchasing electricity or natural gas in order to ensure the safe and secure operation of the system in
accordance with their obligations under points (d) and (e) of Article 12 of Directive 2009/72/EC or points (a)
and (c) of Article 13(1) of Directive 2009/73/EC.

4. This Article shall not apply to:

(a)transactions conducted in the discharge of an obligation that has become due to acquire or dispose of
wholesale energy products where that obligation results from an agreement concluded, or an order to trade
placed, before the person concerned came into possession of inside information;

(b)transactions entered into by electricity and natural gas producers, operators of natural gas storage facilities
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or operators of LNG import facilities the sole purpose of which is to cover the immediate physical loss
resulting from unplanned outages, where not to do so would result in the market participant not being able
to meet existing contractual obligations or where such action is undertaken in agreement with the
transmission system operator(s) concerned in order to ensure safe and secure operation of the system. In
such a situation, the relevant information relating to the transactions shall be reported to the Agency and
the national regulatory authority. This reporting obligation is without prejudice to the obligation set out in
Article 4(1);

(c)market participants acting under national emergency rules, where national authorities have intervened in
order to secure the supply of electricity or natural gas and market mechanisms have been suspended in a
Member—StateContracting Party or parts thereof. In this case the authority competent for emergency
planning shall ensure publication in accordance with Article 4.

5. Where the person who possesses inside information in relation to a wholesale energy product is a legal
person, the prohibitions laid down in paragraph 1 shall also apply to the natural persons who take part in the
decision to carry out the transaction for the account of the legal person concerned.

6. When information is disseminated for the purposes of journalism or artistic expression such
dissemination of information shall be assessed taking into account the rules governing the freedom of the
press and freedom of expression in other media, unless:

(a)those persons derive, directly or indirectly, an advantage or profits from the dissemination of the
information in question; or

(b)the disclosure or dissemination is made with the intention of misleading the market as to the supply of,
demand for, or price of wholesale energy products.

Article 4
Obligation to publish inside information

1. Market participants shall publicly disclose in an effective and timely manner inside information which
they possess in respect of business or facilities which the market participant concerned, or its parent
undertaking or related undertaking, owns or controls or for whose operational matters that market participant
or undertaking is responsible, either in whole or in part. Such disclosure shall include information relevant to
the capacity and use of facilities for production, storage, consumption or transmission of electricity or natural
gas or related to the capacity and use of LNG facilities, including planned or unplanned unavailability of
these facilities.

2. A market participant may under its own responsibility exceptionally delay the public disclosure of inside
information so as not to prejudice its legitimate interests provided that such omission is not likely to mislead
the public and provided that the market participant is able to ensure the confidentiality of that information
and does not make decisions relating to trading in wholesale energy products based upon that information. In
such a situation the market participant shall without delay provide that information, together with a
justification for the delay of the public disclosure, to the Agency and the relevant national regulatory
authority having regard to Article 8(5).

3. Whenever a market participant or a person employed by, or acting on behalf of, a market participant
discloses inside information in relation to a wholesale energy product in the normal exercise of his
employment, profession or duties as referred to in point (b) of Article 3(1), that market participant or person
shall ensure simultaneous, complete and effective public disclosure of that information. In the event of a non-
intentional disclosure the market participant shall ensure complete and effective public disclosure of the
information as soon as possible following the non-intentional disclosure. This paragraph shall not apply if the
person receiving the information has a duty of confidentiality, regardless of whether such duty derives from
law, regulation, articles of association or a contract.

4. The publication of inside information, including in aggregated form, in accordance with Regulation (EC)
No 714/2009 or (EC) No 715/2009, or guidelines and network codes adopted pursuant to those Regulations
constitutes simultaneous, complete and effective public disclosure.

5. Where an exemption from the obligation to publish certain data has been granted to a transmission
system operator, in accordance with Regulation (EC) No 714/2009 or (EC) No 715/2009, that operator is
thereby also exempted from the obligation set out in paragraph 1 of this Article in respect of that data.




6. Paragraphs 1 and 2 are without prejudice to the obligations of market participants under Directives
2009/72/EC and 2009/73/EC, and Regulations (EC) No 714/2009 and (EC) No 715/2009, including
guidelines and network codes adopted pursuant to those Directives and Regulations, in particular regarding
the timing and method of publication of information.

7. Paragraphs 1 and 2 are without prejudice to the right of market participants to delay the disclosure of

sensmve mformatlon relatlng to the protectlon of critical mfrastructure as—pmwded—fer—m—pmm—(d)—ef—Am«sle

country according to national legislation.

Article 5
Prohibition of market manipulation

Any engagement in, or attempt to engage in, market manipulation on wholesale energy markets shall be
prohibited.

Article 7

Market monitoring

1. The Agency shall monitor trading activity in wholesale energy products to detect and prevent trading
based on inside information and market manipulation. It shall collect the data for assessing and monitoring
wholesale energy markets as provided for in Article 8.

2. National regulatory authorities shall cooperate at regional level and with the Agency in carrying out the
monitoring of wholesale energy markets referred to in paragraph 1. For this purpose national regulatory
authorities shall have access to relevant information held by the Agency which it has collected in accordance
with paragraph 1 of this Article, subject to Article 10(2). National regulatory authorities may also monitor
trading activity in wholesale energy products at national level.

Member—StatesContracting Parties may provide for their national competition authority or a market
monitoring body established within that authority to carry out market monitoring with the national regulatory
authority. In carrying out such market monitoring, the national competition authority or the market
monitoring body shall have the same rights and obligations as the national regulatory authority pursuant to
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the first subparagraph of this paragraph, the second sentence of the second subparagraph of paragraph 3 of
this Article, the second sentence of Article 4(2), the first sentence of Article 8(5), and Article 16.

3. [The Agency shall atleast-on—an—annual-basis—submitin its annual-a report to the Commission Commented [A12]: Under existing EU REMIT, ACER

Secretariat en include its activities related to the Contracting Parties under this Regulation and make this| already has the obligation to submit the report on
annual basis to EC (this is for MSs). With this we are

adding the part for CPs and submission to Secretariat.

report publicly available.

Commented [A13]: ACER in relation to EC }

4. The Secretariat shall on an annual basis report to the Ministerial Council including but not limited to the
information provided under paragraph (3).

Article 8
Data collection

1. Market participants, or a person or authority listed in points (b) to (fd) of paragraph 4 on their behalf,
shall provide the Agency with a record of wholesale energy market transactions, including orders to trade.
The information reported shall include the precise identification of the wholesale energy products bought and
sold, the price and quantity agreed, the dates and times of execution, the parties to the transaction and the
beneficiaries of the transaction and any other relevant information. While overall responsibility lies with
market participants, once the required information is received from a person or authority listed in points (b)
to (fd) of paragraph 4, the reporting obligation on the market participant in question shall be considered to be
fulfilled.

Commented [A14]: For the MC decision = see comment
LLon Art 6

Commented [A15]: Markets in financial instruments
directive (MiFID) — not applicable in the CPs

4. For the purposes of paragraph 1, information shall be provided by:

(@) the market participant;




(b) athird party acting on behalf of the market participant;
(©) a trade reporting system;

(d)an organised market, a trade-matching system or other person professionally arranging transactions;

5. Market participants shall provide the Agency and national regulatory authorities with information related
to the capacity and use of facilities for production, storage, consumption or transmission of electricity or
natural gas or related to the capacity and use of LNG facilities, including planned or unplanned unavailability
of these facilities, for the purpose of monitoring trading in wholesale energy markets. The reporting
obligations on market participants shall be minimised by collecting the required information or parts thereof
from existing sources where possible.

Article 9
Registration of market participants

1. Market participants entering into transactions which are required to be reported to the Agency in
accordance with Article 8(1) shall register with the national regulatory authority in the Member
StateContracting Party in which they are established or resident or, if they are not established or resident in
the UnienEnergy Community, in a Contracting Party Member-State-in which they are active.

A market participant shall register only with one national regulatory authority. Contracting Parties Member
States-shall not require a market participant already registered in another Contracting Party or Member State
to register again.

The registration of market participants is without prejudice to obligations to comply with applicable trading
and balancing rules.

2. Not later than 3 months a 2 peehiehthe e s e
Article-8(2); after the deadline for natlonal transposmon of the requirement specmed in this Artlcle natlonal
regulatory authorities shall establish national registers of market participants which they shall keep up to
date. The register shall give each market participant a unique identifier and shall contain sufficient
information to identify the market participant, including relevant details relating to its value added tax
number, its place of establishment, the persons responsible for its operational and trading decisions, and the
ultimate controller or beneficiary of the market participant's trading activities.

3. National regulatory authorities shall transmit the mformatlon in thelr natlonal reglsters to the Agency ina

g ants. Natlonal regulatory
authorltles and other reIevant authorltles shaII have access to the Eure—pearrregmter Subject to Article 17, the
Agency may decide to make the Eurepean-register_including information related to the Contracting Parties,
or extracts thereof, publicly available provided that commercially sensitive information on individual market
participants is not disclosed.
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4. Market participants referred to in paragraph 1 of this Article shall submit the registration form to the
national regulatory authority prior to entering into a transaction which is required to be reported to the
Agency in accordance with Article 8(1).

5. Market participants referred to in paragraph 1 shall communicate promptly to the national regulatory
authority any change which has taken place as regards the information provided in the registration form.

Article 10
Sharing of information between the Agency and other authorities

1. The Agency shall establish mechanisms to share information it receives in accordance with Article 7(1)
and Article 8 with national regulatory authorities_and other relevant, competent finaneial-authorities of the
MemberStates;_Contracting Parties-_national competition authorities, ESMA—, as well as the Secretariat.
Before establishing such mechanisms, the Agency shall consult with those authorities.

2. The Agency shall give access to the mechanisms referred to in paragraph 1 only to authorities which/have{ Formatted: Not Highlight J
set up systems knabling the Agency to meet the requirements of Article 12(1). i i
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Article 11
Data protection
This Regulation shall be without prejudice to the obligations of Member-StatesContracting Parties and

national requlatory authorities to preserve the confidentiality of commercially sensitive information laid
down in national legislation. hei essi iractive 9

i
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Article 12
Operational reliability
11. The Agency shall ensure the confidentiality, integrity and protection of the information received purs Formatted: Highlight ]
to Article 4(2) and Articles 8 and 10. The Agency shall take all necessary measures to prevent any misuse of, |
and unauthorised access to, the information maintained in its systems{ Commented [A23]: This paragraph was re-introduced
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fThe Agency shall identify sources of operational risk and minimise them through the development of‘
appropriate systems, controls and procedures.\ _
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The Agency shall make its commercially non-sensitive trade database available for scientific purposes,
subject to confidentiality requirements.

Information shall be published or made available in the interest of improving transparency of wholesale
energy markets and provided it is not likely to create any distortion in competition on those energy markets.

The Agency shall disseminate information in a fair manner according to transparent rules which it shall draw

up and make publicly available.\ _—| Commented [A26]: These obligations for ACER exist
already under the EU version — no need to double-task

Article 13
Implementation of prohibitions against market abuse

based on the call with ACER on 16/05/2017. ACER believes
that such para ensures ACER the same is applicable for CPs.

Commented [A27]: This paragraph was re-introduced

1. National regulatory authorities shall ensure that the prohibitions set out in Articles 3 and 5 and the
obligation set out in Article 4 are applied.

Each Member—StateContracting Party shall ensure that its national regulatory authorities have the
investigatory and enforcement powers necessary for the exercise of that function, by-29-June2013, including
the power to notify the Secretariat pursuant to Article 2 of the dispute settlement rules of the Energy
Community as adopted by Procedural Act 2015/04/MC-EnC. Those powers shall be exercised in a
proportionate manner.

Those powers may be exercised:

@) directly;

(b) in collaboration with other authorities; or

(c) by application to the competent judicial authorities.

Where appropriate, the national regulatory authorities may exercise their investigatory powers in
collaboration with organised markets, trade-matching systems or other persons professionally arranging
transactions as referred to in point (d) of Article 8(4).

2. The investigatory and enforcement powers referred to in paragraph 1 shall be limited to the aim of the
investigation. They shall be exercised in conformity with national law and include the right to:

() have access to any relevant document in any form, and to receive a copy of it;

(b)demand information from any relevant person, including those who are successively involved in the
transmission of orders or conduct of the operations concerned, as well as their principals, and, if
necessary, the right to summon and hear any such person or principal;

(©) carry out on-site inspections;
(d) require existing telephone and existing data traffic records;

(e)require the cessation of any practice that is contrary to this Regulation or delegated acts or implementing
acts adopted on the basis thereof;

(f)  request a court to freeze or sequester assets;
(9)request a court or any competent authority to impose a temporary prohibition of professional activity.

Article 14
Right of appeal

Member-StatesContracting Parties shall ensure that suitable mechanisms exist at national level under which a
party affected by a decision of the regulatory authority has a right of appeal to a body independent of the
parties involved and of any government.




Article 15
Obligations of persons professionally arranging transactions

Any person professionally arranging transactions in wholesale energy products who reasonably suspects that
a transaction might breach Avrticle 3 or 5 shall notify the national regulatory authority without further delay.

Persons professionally arranging transactions in wholesale energy products shall establish and maintain
effective arrangements and procedures to identify breaches of Article 3 or 5.

Article 16

Cooperation at YUnien-Energy Community and national level

1. The Agency, ECRB and the Secretariat shall aim to ensure that national regulatory authorities carry out

their tasks under this Regulation in a coordinated and consistent way.

National regulatory authorities shall cooperate with the Agency and with each other, including at regional
level_and with ECRB and the Secretariat, for the purpose of carrying out their duties in accordance with this
Regulation.

National regulatory authorities; eempetent-financial-authorities-and the national competition authority in a
Member-StateContracting Party may establish appropriate forms of cooperation in order to ensure effective

and efficient investigation and enforcement and to contribute to a coherent and consistent approach to
investigation, judicial proceedings and to the enforcement of this Regulation and relevant financial and
competition law.

2. National regulatory authorities shall without delay inform the Agency and the Secretariat in as specific a
manner as possible where they have reasonable grounds to suspect that acts in breach of this Regulation are
being, or have been, carried out either in that Contracting Party Member-State-or in another Contracting Party
or_Member State.

Where a national regulatory authority suspects that acts which affect wholesale energy markets or the price
of wholesale energy products in that Contracting PartyMember—State are being carried out in another
Contracting Party or- Member State, it may request the Agency to take action in accordance with paragraph 4
of this Article. and,-if-the-acts-affect-financial-instruments-subject-to-Article-9-of Directive-2003/6/EC -in
%Gmewh%wq%m%‘ i j O

3. Inorder to ensure a coordinated and consistent approach to market abuse on wholesale energy markets:

{dynational regulatory authorities shall inform the national competition authority of their Member
StateContracting Party, the Commissien-Secretariat and the Agency where they have reasonable grounds
to suspect that acts are being, or have been, carried out on wholesale energy market which are likely to
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constitute a breach of competition law.

4. In order to carry out its functions under paragraph 1, where, inter alia, on the basis of initial assessments
or analysis, the Agency suspects that there has been a breach of this Regulation, it shall have the power:

(a)to request one or more national regulatory authorities to supply any information related to the suspected
breach;

(b)to request one or more national regulatory authorities to commence an investigation of the suspected
breach, and to take appropriate action to remedy any breach found. Any decision as regards the
appropriate action to be taken to remedy any breach found shall be the responsibility of the national
regulatory authority concerned;

(c)where it considers that the possible breach has, or has had, a cross-border impact, to establish and
coordinate an investigatory group consisting of representatives of concerned national regulatory
authorities to investigate whether this Regulation has been breached and in which Member
StateContracting Party the breach took place. Where appropriate, the Agency may also request the

participation of representatives of the-competentfinancial-authority-or-other relevant authority of one or
more Member-StatesContracting Parties in the investigatory group.

5. A national regulatory authority receiving a request for information under point (a) of paragraph 4, or
receiving a request to commence an investigation of a suspected breach under point (b) of paragraph 4, shall
immediately take the necessary measures in order to comply with that request. If that national regulatory
authority is not able to supply the required information immediately, it shall without further delay notify the
Agency and the Secretariat of the reasons.

By way of derogation from the first subparagraph, a national regulatory authority may refuse to act on a
request where:

(a)compliance might adversely affect the sovereignty or security of the Member—StateContracting Party
addressed,;

(b)judicial proceedings have already been initiated in respect of the same actions and against the same
persons before the authorities of the Contracting Party Member-State-addressed; or

(c)a final judgment has already been delivered in relation to such persons for the same actions in the
Contracting Party Member-State-addressed.

In any such case, the national regulatory authority shall notify the Agency and the Secretariat accordingly,
providing as detailed information as possible on those proceedings or the judgment.

National regulatory authorities shall participate in an investigatory group convened in accordance with point
(c) of paragraph 4, rendering all necessary assistance. The investigatory group shall be subject to
coordination by the Agency.
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Article 17
Professional secrecy

1. Any confidential information received, exchanged or transmitted pursuant to this Regulation for the
Contracting Parties shall be subject to the conditions of professional secrecy laid down in paragraphs 2, 3 and
4.

2. The obligation of professional secrecy shall apply to:

(@) persons who work or who have worked for the Agency;
(b) auditors and experts instructed by the Agency;

(c)persons who work or who have worked for the national regulatory authorities or for other relevant
authorities;

(d)auditors and experts instructed by national regulatory authorities or by other relevant authorities who
receive confidential information in accordance with this Regulation.
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3. Confidential information received by the persons referred to in paragraph 2 in the course of their duties
may not be divulged to any other person or authority, except in summary or aggregate form such that an
individual market participant or market place cannot be identified, without prejudice to cases covered by
criminal law, the other provisions of this Regulation or other relevant Unien-legistationEnergy Community
law.

4. Without prejudice to cases covered by criminal law, the Agency, ECRB, the Secretariat, national
regulatory authorities, eempetent-financial-authorities-of-the-Member-States-ESMA-bodies or persons which
receive confidential information pursuant to this Regulation may use it only in the performance of their
duties and for the exercise of their functions. Other authorities, bodies or persons may use that information
for the purpose for which it was provided to them or in the context of administrative or judicial proceedings
specifically related to the exercise of those functions. The authority receiving the information may use it for
other purposes, provided that the Agency, the Secretariat, national regulatory authorities, cempetent-financial
autherities-of-the-Member-States-ESMA-bodies or persons communicating information consent thereto.

5. This Article shall not prevent an authority in a Member—StateContracting Party from exchanging or
transmitting, in accordance with national law, confidential information provided that it has not been received
from an authority of another Contracting Party or Member State or from the Agency or the Secretariat under
this Regulation.

Article 18
Penalties

The Member-StatesContracting Parties shall lay down the rules on penalties applicable to infringements of
this Regulation and shall take all measures necessary to ensure that they are implemented. The penalties
provided for must be effective, dissuasive and proportionate, reflecting the nature, duration and seriousness
of the infringement, the damage caused to consumers and the potential gains from trading on the basis of
inside information and market manipulation.

The Contracting Parties Member-States-shall notify those provisions to the Commissien-Secretariat by-29
June2013 the deadline for national transposition of the requirement specified in this Article at the latest and
shall notify it without delay of any subsequent amendment affecting them.

Member-States-Contracting Parties shall provide that the national regulatory authority may disclose to the

public measures or penalties imposed for infringement of this Regulation unless such disclosure would cause
disproportionate damage to the parties involved.
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IArticle 1 to 5,9; 13 to 15, 18 to 20 shall apply as of 1 July 2018.

Avrticle 9 shall apply as of 1 March 2019.
Avticle 7, 8, 10 to 12, 16 and 17 shall apply as of 15 20 Juneanuary 2019. | | commented [A32]: For the MC decision )

Commented [A33]: Changes based on discussions with ‘
ACER




